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CITATION OF REPORTS 


Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 68d have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., as follows: 
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t# In quoting from the reprinted Reports. counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C., which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War. are published in the 
volumes from the 68d to the 79th, both inclusive. From the 80th to the 
101st volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of five members, from 1889 to 1 July, 1937, are puolished in volumes 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212, 
the Court has consisted of seven members. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 


SPRING TERM, 1948--FALL TERM, 1943. 


CHIEF JUSTICE : 


WALTER P. STACY. 


ASSOCIATE JUSTICES : 


MICHAEL SCHENCK, J. WALLACE WINBORNE, 
WILLIAM A. DEVIN, A. A. F. SEAWELL, 
M. V. BARNHILL, EMERY B. DENNY. 


ATTORNEY-GENERAL : 


HARRY McMULLAN. 


ls 


ASSISTANT ATTORNEYS-GENERAL : 


GEORGE B. PATTON, 
W. J. ADAMS, JR., 
H. J. RHODES. 


ey 


SUPREME COURT REPORTER: 


JOHN M. STRONG.+ 


—— en 


CLERK OF THE SUPREME COURT: 


ADRIAN J. NEWTON. 


em 


MARSHAL AND LIBRARIAN : 


DILLARD S. GARDNER. 


t On leave, U. S. Army, Acting Reporter, Joseph B. Cheshire, 
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JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


Name District Address 
Cz Hi RHOMPSO NG. Gastacssistiettieriseies Aeclaarcsateest FirSt......cccceecee LIzabeth City. 
WALTER. BONE i sssicesisseick ti ahcicipeteeent Second..........cceceeeeees NASD Ville, 
RR, LUN: PARKER icoscscpcisiseviiivercetaxcvnineeess PUTO bivadisastitusvestaneteaveveces Roanoke Rapids. 
CLAWSON Li. WILLIAMS... .cccecsccccceeeencesen scenes POUL ia. vosmandassere ens Sanford. 
Os AU Ls WRIZ ZR LG Basics cncdsvessixaciassieedcvsveneieets POLE Wesson ccvcusciceseseast Snow Hill. 
HENRY L, STEVENS, JR......ccsccccccessssssceteeerees SES COiohis ciated: Warsaw. 
WW CG FARR IG esis ves ennstinrssecesstyecansccesetinedeotiates SEVGNEH e..cescsrcccsssietenalcic Raleigh. 
JOHN 4). BURNEY acon cintieaeiad acumen 1 DRY 409) o eeener erry er reer r enn Wilmington. 
OQ;  INIMOOK Sal Ris cnsevivessnssrbvcissuesnetvieineeaes INTE Bt scos dl aoncchitncentnew acts Fayetteville. 
TEE OO ARB s.22ssc chance eta lea iauareaeuniioueets TONG Nissi cucestntewvsteestecvten: Burlington. 


We FAs Suz BBG WMI sssicc ics su'cdcecesaieaen earn dense nese aes nadine twnconepeeaebaav ane Woodland. 

IGG THER FEA MAE TON ses teeiigsncctgoeresszaci veri Gonete 2 vas agleea us ea shaciaetiavaendncra tease, Morehead City. 
RICHARD -DILEARD DIXON iasiiiiscraceecienaristbenetens aacead ahatiweetinragetaviiaede Edenton. 

EEE DD), I OHI GON |. 10d Riven Sessa cee iacks ers chante raw onea tater abes agntossuentank ancsentates Clinton. 


JOHN: El. CEEMEN Tidiisevatscesiade tvecseevacsnenasecient Ble venthini..cccccesccsssecuees Winston-Salem. 
H. HOYLE SINK... ccc ccsssserssevccssen scores cvesssaeeons A welft icin Maakicnuascc Greensboro. 

F. DONALD PHILLIRS......cccscssssscccerecerserresenes Thirteenth..........0....... Rockingham. 
WiItLTAM H,. BOBBITT vccisisiiisscicsizeasesentivas Fourteenth......cccee Charlotte. 
FRANK M. ARMSTRONG........cccccccesseessreeereees »~Fifteenth...... Troy 

WILSON. W ARLIC Ki toscavicersseesisactsereticsinnstesaens Sixteenth... Newton. 

Vo Bes. TROUSSHAU ixinsukcisstectiaceehneeaere gens Seventeenth..........0... North Wilkesboro. 
Js. WILL PLESS, J Risicclo win geese! Highteenth.......0...0... Marion. 

ZEB -V = NETTLES ieescessspaseusiaaaaa avada eee eae tis Nineteenth...........::0c. Asheville. 
FELIX: (Hi ALLBY, Shins casacdstiuninies Twentieth... Waynesville. 
ALLEN PGW Nici tict ntidesiutnicnmetones Twenty-first... Treidsville. 


FA UBEBT «0,: GEV E sivcaicccceinc asasa taowescatetoan uata aden ynlaans anegitwk aacuesaerseraeniertenen: Lexington. 
CLARENOE. Bl. BLACK STOCK jiccaiscccca dice scawenssassevsdardadeasadicvenssaaves0es Saartnccedss Asheville. 
POSTUS  -PCU DIS EL Eisinciteatiaces chs ie et eee eee ae Newton. 


EMERGENCY JUDGES 


TIEN RY: a GRAD 8 rar cs baker cet ceo ata es et eon re New Bern. 
( lao UE BS 06 2: ee Re Rr Pc er ee Kuinston. 


SOLICITORS 


EASTERN DIVISION 


Name District Address 
CHESTER R. MORRIS ...0......ccccccscesecsccseesecseceens First........ pu tasevesieiachateece: Currituck. 
DONNELL GILLIAM vice ccccsccsccccccesscesssesessanseccens SOCOM G oesciveantusdicautiyce: Tarboro. 
HRNEGD Fh PY VERS csaeassccnicsesindssvtosuaeacisecss AL DIT wccsicasieneveteostcisasseets: Roxobel. 
We PACK TAOOR Siri ccs ht veces echeaceniwss MWOUPED Scsscisavacentienen: Kenly. 
DAL OCEAR RH x oiscisitaeeease ies eee I oh I oo 9 epee eee EO Ger Re Greenville. 
J. ABNER BARKER.......... Spee ed eeaeaaeiann usa ess DIR CN ecnccdiciiaice Roseboro. 
WILLIAM Y. BICKETT.........cccccccccccoescsecesesenes SCVONEN. i osdiveseveswmntorisen: Raleigh. 
CLUETON: Tos, NUGO RE cei asa tiaareontotiaiieereda dens HIG DU ivaussasanadn. Burgaw. 
Fo IGRTEL CARD YER. svciteshoeenatateaiaceiols INGE Diiseszacncstvsisetariae ieasses Lumberton. 
WILLIAM H. MURDOCK... eeccececceaeeeeee od BY:) 0 ol a ee ene ne Pn nnn Durham. 


WESTERN DIVISION 


J. ERLE MCOMICHAEL,,,......0.ccccessccserseseccscteces Eleventh... ccccceceeeeees Winston-Salem. 
NORMAN A. BOREN......cccccccccccceeccrcescerescuctecess PP WELEER iis cas scsivesetexssavicears Greensboro. 
EDWARD H. GIBSON .......ccccccccececeecceetecurecaeecens Thirteenth... Laurinburg. 
J OFIN (Ge. (GARPEN TER fic ccisscsisdubinialnaacasicesin. Fourteenthu....ccccceceees Gastonia. 
CHARLES Ti. COGGIN,....cccccscccccsscesceverssceosttevss Fifteenth..........0.:scscesseee: Salisbury. 
L. SPURGEON SPURLING i... .ccccsccccssseccsenecsecees Sixteenth... eee Lenoir. 
AVALON [Fo .. FLAL iscetortsiscsevetieovntessiuwteccusers: Seventeenth... Yadkinville. 
CSO), TRIDIN GR cs cacsawarccotericses an tiscuieteioas Righteenth..........00...0. Forest City. 
JAMES SN, HOWELL... ....cccccccscccsesseavecesoonvenevsas Nineteenth...........cccee. Asheville. 
JOHN: NE. ADU EEN csctep sete itatnersitiinv nde adlt Twentieth... Waynesville. 
ERs. Os COTS iravinitia sien aap Twenty-first.......00000000. Danbury. 
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SUPERIOR COURTS, SPRING TERM, 1943 


The numerals in parentheses following the date of a term iidicate the num- 
ber of weeks during which the term may be held. 


THIS CALENDAR IS UNOFFICIAL 


EASTERN DIVISION 


FIRST JUDICIAL DISTRICT 
Spring Term, 1943—Judge Bone. 


Beaufort—Jan. 11* (2); Feb. 15% (2); 
Mar. 15* (A); April 5+; May 87 (2); June 
15 

Camden—Mar, &. 

Chowan—Mar. 29; April 26fT. 

Currituck—Mar. 1 

Dare—May 24. 

Gates-—Mar, 22. 

Hyde--May 17 

Pasquotank—Jan. 4f; Feb. 8&7; Feb. 15* 
(A); Mar. 15+; May 3¢ (A) (2); May 31%; 
June 7t (2). 

Perquimans—dJan. 11+ (A); April 12. 

Tyrrell—Feb. 17; April 19. 


SECOND JUDICIAL DISTRICT 
Spring Term, 1943—Judge Parker. 


Edgecombe—Jan. 18; Mar. 1; Mar. 297 
(2); May 31 (2). 

Martin—Mar. 15 (2); April 12¢ (A) (2); 
June 14, 

Nash-—Jan. 25; Feb. 157 (2); 
April 19+ (2); May 24. 

Washington—Jan. 4 (2); April 12}. 

Wilson—Feb. 1*; Feb. 8+; May 
May 17+; June 21f. 


Mar. 8; 


10*; 


THIRD JUDICIAL DISTRICT 
Spring Term, 1943—Judge Williams. 


Bertie—Feb. 8 May 3 (2). 

Halifax—Jan. 25 (2); Mar. 
April 26; May 3:; June 7f. 

Hertford—Fet. 22; April 12f (2}. 

Northampton—Mar. 29 (2). 

Vanee—Jan. 4*; Mar. 1*; Mar. 8f; June 
14*; June 21f. 

Warren—Jan. 11*; 
May 247. 


15t (2); 


Jan. 18t; May 17%; 


FOURTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Frizzelle. 


Chatham-—Jan., 11; Mar. 1¢t; Mar. 157; 
May 10. 

Harnett—Jan. 4*; Feb. 1¢ (2); Mar. 15* 
(A); Mar. 29% (A) (2); May 3¢; May 17*; 
June Tf (2). 

Johnston—dJan, 4f (A) (2); Feb. 8 (A); 
Feb. 15¢ (2); Mar. 1 (A); Mar. 8; April 
12 (A); April 19¢ (2); June 21*. 

Lee—-Jan. 25t (A) (2); Mar. 22 (2). 

Wayne—Jan. 18; Jan. 257; Feb. 1t (A); 


Mar. Jt (A) (2); April 5; April 12+; 
April 19¢ (A); May 24; May 3817; June 
at CA): 


FIFTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Stevens. 


Carteret—Mar. 8; June 7 (2), 
Craven—Jan. 4*; Jan. 25+ 
5t: May 10+; May 31*, 


(3); April 


vi 


Greene—Feb, 22 (2) June 21. 
Jones—Mar, 29, 
Pamlico—April 26 (2). 
Pitt—Jan. 11+; Jan. 18; Feb. 15+; Mar. 
i of April 12 (2); May 3+ (A); May 
Ve 


SIXTH JUDICIAL DISTRICT 
Spring Term, 1913—Judge Harris. 


Duplin—Jan. 4t (2); Jan. 25*; Mar. af 
(2); April 12; April 19+, 

Lenoir—Jan, 18*; Feb. 15+ (2); April 5; 
May 10f (2); June 77* (2); June 21%. 

Onslow—Mar. 1; May 24* (2). 

Sampson—Feb. 1 (2); Mar. 22+ (2); 
April 26; May 8+; Jure Tt (A) (2). 


SEVENTH JUDICIAL DISTRICT 
Spring Term, 1943—Jndge Burney. 


Franklin—Jan, 11+; Feb. 1*; Mar. 15¢; 
April 5*; April 19f. 

Wake—Jan, 4*; Jan. 11+ (A); Jan. 18+ 
(2); Feb. 8¢ (3); Mar. 1* (2); Mar, 15t 
(A); Mar. 22+; April 5* (A); April 12+; 
April 19+ (A); April 26+; May 38*; May 
10¢ (38); May 31* (2); June 14+ (2). 


EIGHTH JUDICIAL DISTRICT 
Spring Term, 19483—Judge Nimocks. 


Brunswick—Jan,. 18; April 5+: May 17. 

Columbus—Jan. 25*; Feb. 1* (A); Feb. 
15t (2); May 3*; June 14* (2). 

New Hanover—Jan. 11*; Feb. 1t (2); 
Mar. St; Mar. 15*; April 12+ (2); May 
10*; May 24¢ (2); June 7*. 

Pender—Jan. 4; Muar. 22+; April 26. 


NINTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Carr. 


Bladen—-Jan. 4; Mer. 15*; April 26¢. 

Cumberland—Jan, 11*; Feb. 8+ (2); 
Mar. 1* (A); Mar. 8*; Mar. 22% (2); 
April 26* (A); May 3t (2): May 381*. 

Hoke—-Jan. 18; Apvil 19. 

Robeson—Jan. 11+ (A) (2); Jan 25* 
(2); Feb. 22+ (2); Mar. 15* (A); April 5* 
2); April 194 (A); May 3* (A) (2); May 
l7f (2); June 7t; June 14¥*, 


—_, 


TENTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Thompson. 


Alamance—Jan. 25+ (A); Feb. 22%; 
Mar. 29+; May 10* (A); May 24¢ (2). 

Durham—Jan. 4*; Jan. lit (2); Jan. 
257 (A); Feb. 15*; Feb. 22+ (A); Mar. lt 
(2); Mar. 15¢ (A); Mar. 22*; Mar. 29% 
(A); April 5t (A) (8); April 26¢ (2); 
May 17*; May 247 (4) (8); June 21*. 

Granville—Feb. 1 (2); April 5 (2). 

Orange—Mar. 15; May 10; June 7; 
June 14f. 

Person—Jan, 25; Feb. 1+ (A); April 19. 


COURT CALENDAR. vu 


WESTERN DIVISION 


ELEVENTH JUDICIAL DISTRICT 


Spring Term, 1943—Judge Gwyn. 


Ashe—April 12*; May 24+ (2). 

Alleghany—April 26. 

Forsyth—Jan. 4; Jan. 11 (A); Jan. 11t¢ 
(3); Feb. 1; Feb. 8¢ (3); Feb. 8 (A); 
Mar. 1; Mar. 8f (3); Mar. 8 (A); Mar. 29 
(2); April 12+ (A); April 19f; April 26T 
(A); May 8 (2); May 24¢ (A) (2); June 
7; June 147 (2); June 14 (A). 


TWELFTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Bobbitt. 


Davidson—Jan. 25*; Feb, 15+ (2); April 
St (A) (2); May 3*; May 24f; May 31f 
(A); June 21*. 

Guilford—Dee. 28*; Jan. 4* (A); Jan. 
4¢; Jan. 11¢; Jan, 18*; Feb. 1+ (2); Feb. 
1* (A); Feb, 15¢ (A) (2); Mar. 1* (2); 
Mar. 157 (2); Mar. 22* (A); Mar, 29¢ 
(2); April 127 (2); April 19* (A); April 
26*; May 10% (2); May 17* (A); May 24* 
(A); May 317 (2); June 14*, 


THIRTEENTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Armstrong. 


Anson—Jan, 11*; Mar. 1+; April 12 (2); 
June Tt. 

Moore—Jan,. 18*; Feb. 8¢; Mar. 22+ (A) 
(2); May 17*; May 24f. 

Richmoend—Jan. 4*; Feb. 1¢t (A); Mar. 
154; April 5*; May 24+ (A); June 14f. 

Scotland—Mar. 8; April 26+. 

Stanly—Feb. 1t; Feb. 8t (A); Mar. 29; 
May 104. 

Union—Jan. 25*; Feb, 157 (2); Mar. 
22+; May 3f. 


FOURTEENTTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Warlick. 


Gaston—Jan. 11*; Jan. 18+ (2); Mar. 
8* (A); Mar. 15+ (2); April 19*; May 17T 
(A) (2); May 31*. 

Mecklenburg—Jan, 4*; Jan. 44 (A) (23; 
Jan. 18* (A) (2); Jan. 18¢ (A) (2); Feb. 
lt (3); Feb, 1¢ (A?) (4); Feb. 22*; Mar. 
lt (2); Mar. 1¢ (A) (2); Mar. 15* (A) 
(2); Mar. 15¢ (A) (2); Mar. 29¢ (2); 
Mar. 29f (A) (2); April 12* (A); April 
12+; April 19¢ (A); April 26+ (2); April 
26¢ (A) (2); May 10*; May 10+ (A) (2); 
May 17t (2); May 24¢ (A) (2); June 7?; 
June Tt (A) (2); June 14+; June 21* (2). 


FIFTEENTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Rousseau. 


Alexander—-Feb. 1 (A) (2). 

Cabarrus—Jan. 4 (2}; Feb. 22+: Mar. 
lt (A); April 19 (2); June 7+ (32). 

a ae 25 (2); Mar. &t: May 17 
(2). 

Montgomery—Jan. 18*; April Bt (2), 
Randolph—Jan. 25+ (A) (2); Mar. 15t¢ 
(2); Mar. 29*; June 21*. 

Rowan-—-Feb, § (2); Mar. 1+; Mar. 8 
(A); May 8 (2), 


*For criminal cases. 
+For civil cases. 
tFor jail and civil cases, 


SIXTEENTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Pless. 


Burke—Feb, 15; Mar. 8f (2); May $31 
(3). 

Caldwell—Jan. 4+ (A) (2); Feb. 22 (2); 
May 3 (A); May 17t (2). 

Catawba—Jan. 11+ (2); Feb. 1 (2); 
April 5¢ (2); May 38t (2). 

Cleveland—Jan. 4; Mar. 22 (2); May 
177 (A) (2). 

Lincoln—Jan. 18 (A); Jan. 25+. 

Watauga—April 19 (2); June 7t (A) 
(2). 


SEVENTEENTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Nettles. 


Avery—April 5* (A); April 12t. 

Davie—Mar. 15; May 24ft. 

Mitchell—Mar. 29 (2). 

Wilkes—Jan. 11t (38); Mar. 1 (2): Mar. 
15 (A); April 26+ (2); May 31+ (2). 

Yadkin—Feb. 1 (3). 


EIGHTEENTH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Alley. 


Henderson—Jan. 4¢ (2); Mar. 2 (2); 
April 26¢ (2); May 24+ (2), 

McDowell—-Dec. 28*; Feb. 8+ (2); June 
i Ca). 

Polk—Jan. 25 (2). 

Rutherford—Feb., 22+; April 12+ (2); 
May 10 (2); June 217 (2). 

Transylvania-——Mar. 29 (2). 

Yancey—Jan. 18+; Mar. 15 (2). 


NINETEENTH JUDICIAL DISTRICT 
Spring Term, 19483—Judge Clements. 


Buncombe—Jan. 4% (2); Jan. 11 (A) 
(2); Jan. 18*; Jan. 25; Feb. 1f (2); Feb. 
15 (A) (2); Feb. 15*; Mar, 1¢# (2); Mar. 
15*; Mar. 15 (A) (2); Mar. 297 (2); April 
12*; April 12 (A) (2); April 26; May 38t 
(2); May 17*; May 17 (A) (2); May 31t 
(2); June 14*; June 14 (A) (2), 

Madison—-Feb. 22; Mar. 22; April 19; 
May 24; June 21. 


TWENTIETH JUDICIAL DISTRICT 
Spring Term, 1943—Judge Sink. 


Cherokee—Jan. 18¢ (2); Mar. 29 (2); 
June 144 (2). 

Clay—April 26. 

Graham—Jan. 4t (A) (2); Mar. 15 (2); 
May 31+¢ (2). 

Haywood—Jan. 4+ (2); Feb. 1 (2); 
May 38t (2). 

Jackson—Feb, 15 (2); May I17¢ (2); 
June 7* (A). 

Macon—~Apri] 12 (2). 

Swain—Jan. 117 (A) (2); Mar. 1 (2). 


TWENTY-FIRST JUDICIAL DISTRICT 
Spring Term, 1948—Judge Phillips.’ 


Caswell—Mar, 15*:; Mar. 22+. fs 

Rockingham—Jan. 18* (2); Mar. 1%: 
Mar. 8*; April 12+; May 8¢ (2); May 17* 
(2); June 7f (2). 

Stokes—Jan. 4* (A); Mar. 29*: April 
5¢; June 21*. i 

Surry—Jan. 4*; Jan. 11+; Feb. §*; Feb. 
15% <(2) April. 19%; April 26+; May-31t. 


_—_ ee eee 


(A) Special or Emergency Judge to be assigned. 


SUPERIOR COURTS, FALL TERM, 1943 


The numerals in parentheses following the date of a term indicate the 
number of weeks during which the term may be held. 


THIS CALENDAR IS UNOFFICIAL 


EASTERN DIVISION 


FIRST JUDICIAL DISTRICT 
Fall Term, 1943—Judge Thompson. 


Beaufort—Sept. 20* (A); Sept. 27T; Oct, 
11+; Nov. 8* (A); Dec. 6f. 

Camden—aAug. 30. 

Chowan—Sept,. 138; Nov. 29. 

Currituck—July 19+; Sept. 6. 

Dare—Oct, 25. 

Gates—Nov. 22. 

Hyde—Aug. 16¢ (2); Oct. 18. 

Pasquotank—Sept. 20¢; Oct. 11f (A) 
(2); Nov. 8+; Nov. 15%. 

Perquimans—Nov. l. 

Tyrrell—Oct, 4. 


SECOND JUDICIAL DISTRICT 
Fall Term, 1943—Judge Bone. 
Edgecombe—Sept. 13; Oct. 18; Nov, 15f 
2) 


Martin—Sept. 20 (2); Nov. 22¢ (A) (2): 
Dec, 13. 

Nash—Aug. 30; Sept. 20t (A) (2); Oct. 
11+; Nov. 29%; Dec. 6f. 

Washington—July 12; Oct. 25f. 

Wilson—Sept. 6; Oct. 4t; Nov. lft (2); 
Nov. 6 (A). 


THIRD JUDICIAL DISTRICT 
Fah Term, 1948—Judge Parker. 


Bertie—Aug. 30 (2); Nov. 15 (2) 
Halifax—Aug. 16 (2); Oct. 4f 
Oct. 25* (A); Nov. 29 (2). 
Hertford—Aug. 2; Oct. 18 (2). 
Northampton—Aug. 2 (A); Nov. 1 (2). 
Vance—Oct. 4*; Oct. lif. 
Warren—Sept. 20*; Sept. 277. 


(A) (2); 


FOURTH JUDICIAL DISTRICT 
Fail Term, 1943—Judge Williams. 


Chatham—Aug. 2+ (2); Oct. 25. 

Harnett-——-Sept. 6* (A); Sept. 20f; Oct. 
4+ (A) (2); Nov. 15* (2). 

Johnston—Aug. 16%; Sept. 27+ (2); Oct. 
18 (A); Nov. 8+; Nov. 15f (A); Dec, 13 
C2 )i 
Lee—July 19; Sept. 13+; Sept. 20f (A); 
Nov. 1. 

Wayne—Aug. 23; Aug. 307 (2); Oct. 11? 
(2); Nov. 29 (2). 


FIFTH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Frizzelle. 
Carteret—-Oct. 18; Dec. 67. 


Craven—Sept. 6*; Oct. 4f (2); Nov 22 | 


(2) 
Greene—Dec. 6 (A); Dec. 13 (2). 
Jones—Aug. 16f; Sept. 20; Dec. 6 (A). 


Pamlico—-Nov. 8 (2). 
Pitte-Aug. 28+; Aug. 30; Sept. 138t Sept. 
27t; Oct. 25¢; Nov. 1; Nov, 22¢ (A). 


SIXTH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Stevens. 


Duplin--July 26*; Aug. 30¢ (2); Oct. 4%; 
Dec. 6¢ (2). 

Lenoir—Aug. 23: Sept. Oct. 18; 
Nov. 8+ (2); Dee. 13 (A). 

Onslow—July 19; Oct. 11; Nov. 22¢ (2). 

Sampson—Aug. 9 (2); Sept. 1387 (2); 
Oct. 25; Nov, 1f. 


ZiT, 


SEVENTH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Harris. 
Franklin—Sept. 13+; Oct. 11%; Nov, 8&f 
(2). 


Wake—July 12*; Sept. 6*; Sept. 13* (A); 
Sept. 20+ (2); Oct. 4*; Oct. 18t (38); Nov. 
8* (A); Nov. 15+ (A); Noy, 22f (2); Dee. 
6* (2); Dec. 207, 


EIGHTH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Burney. 


Brunswick—Sept, 13; Sept. 20f. 

Columbus—Sept. 6%; Oct. 4f (2); 
22*; Nov. 297 (2). 

New Hanover—July 26*; Aug. 237; Aug. 
80*; Oct. 18f (2); Nov. 8%: Nov. 15; Dee. 
6+ (A); Dec. 18f. 

Pender—July 19¢; Sert. 27; Nov. 1%. 


Nov, 


NINTH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Nimocks. 


Bladen—Aug. 9¢; Sept. 20*. 

Cumberland—Aug. 30*; Sept. 27f (2); 
Oct. 11* (A); Oct. 25¢ (2); Nov. 22* (2). 

Hoke—Aug. 2¢; Aug. 23; Nov. 15, 

Robeson—July 12f (2); Aug. 16*; Aug. 
80t (A); Sept. 6* (2); Sept. 27* (A); Oct. 
11¢ (2); Oct. 25%: (A) Nov. 8*; Nov. 15 
(A); Dec. 6¢ (2); Dec. 20*. 


TENTH JUDICIAL DICTRICT 
Fall Term, 1943—~Judge Carr. 


Alamance—Aug. 2t; Aug. 16*; Sept. 6t 
(2); Nov. 15¢ (A) (2); Nov. 29*. 

Durham—July 19*; Aug. 2+ (A) (2); 
Sept. 6* (A) (2); Sept. 20+ (2); Oct. 4f 
(A); Oct. 11*; Oct. 18¢ (A) (2); Nov. 1¢ 
(2); Dec. 6%. 

Granville—July 26; Oct. 25+; Nov. 15 (2). 
eee ee 23; Aug. 807; Oct. 4+; Dec. 
Person——Aug. 9; Oct 18. 


COURT CALENDAR. 


WESTERN DIVISION 


—_——_— 


ELEVENTH JUDICIAL DISTRICT 
Fall Term, 1943——Judge Phillips. 


Ashe—July 26+ (2); Oct. 25%, 
Alleghany—-Oct. 4. 
Forsyth—July 12 (2); Sept. 6 (2); Sept. 
20f (2); Oct. 4¢ (A); Oct. 11 (2); Oct. 25f 
Nov. 8 (2); Nov. 22+ (2); 


HTWELFTH JUDICIAL DISTRICT 
Fall Term, 1943—-Judge Gwyn 


Davidson—Aug. 23*; Sept. 18¢ (2); Oct. 
4¢ (2): Nov. 22 (2). 

Guilfor€d—July 12* (2); Aug. 2*; Aug. 
9¢ (2); Aug. 30f (2); Sept. 13*; Sept 207; 
Sept. 20* (2); Sept. 27+ (3); Oct. 18* (2); 
Nov. lt (2); Nov. 1* (3); Nov. 22f¢ (2); 
Dec. 6¢ (2); Dec. 6* (3). 


THIRTEENTH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Bobbitt. 
Anson—Sept. 13+; Sept. 27*; Nov. 15t. 


Moore—Aug. 16*; Sept. 20f; Sept. 27f 
(A). 
Richmond—July 19t; July 26*; Sept. 64; 


Oct. 4*:; Nov. 8&8f. 
Scotland—Aug. 9; Nov. It; Nov. 29 (2). 
Stanly—July 12; Sept. 6¢ (A) (2); Oct. 
Lit; Nov. 22. 
Union—Aug. 23 (2); Oct. 18 (2). 


FOURTEENTH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Armstrong. 


Gaston—July 26*; Aug. 2f (2); Sept. 13* 
(A); Sept. 20¢ (2); Oct. 25*; Nov. 17 (A); 
Nov. 29* (A); Dec, 6+ (2). 

Mecklenburg—July 12* (2); Aug. 2* (A) 
(2); Aug. 16* (2); Aug. 30*; Sept. 6f (2); 
Sept. 6¢ (A) (2); Sept. 20+ (A) (2); Sept. 
20* (A) (2); Oct. 4¢ (A) (2); Oct. 4*; Oct. 
11t (2); Oct. 18f (A) (2); Nov. 1¢ (A) (2); 
Nov. 1t (2): Nov. 15+ (A) (2): Nov. 15* 
Nov. 22¢ (2); Nov. 29t (A) (2); Dec. 6* 
{A) (2); Dec. 13¢ (A); Dec. 20t. 


FIFTEENTH JUDICIAL DISTRICT 
Fall Term, 19483—Judge Warlick. 


Alexander—-Aug. 30 (A) (2). 

Cabarrus—Aug. 23*; Aug. 304; 
(2); Nov. 15¢ (A); Dec. 6F (A). 

Tredell—Aug. 2 (2); Nov. 8 (2). 

Montgomery—Julyvy 12; Sept. 27+ Oct. 4; 
Nov. 1f. 

Randolph—July 19¢ (2); 
25+ (A) (2); Dec. 6 (2). 

Rowan—Sept. 18 (2); Oct. 11+; Oct. 18+ 
(A); Nov. 22 (2), 


Oct. 18 


Sept. 6*; Oct. 


*For criminal cases. 
tFor civil cases, 
t¥For jail and civil cases. 


$e 


SIXTEENTH JUDICIAL DISTRICT 
Fali Term, 1943-—Judge Rousseau. 


Burke—Aug. 9 (2); Sept. 27t (3); Dee. 
13 (2). 

Caldwelli—Aug. 23 (2); Oct. 4¢ (A) (2); 
Nov. 29 (2). 

Catawba—July 5 (2); Sept. 6¢ (2); Nov. 
16*; Nov. 22+; Dec. 6¢ (A) 

Cleveland—July 26 (2); 
(2); Nov. 1 (2). 

Lincoln—July 19; Oct. 18; Oet. 25+. 

Watauga—Sept. 20, 


“Sept. 13+ (A) 


SEVENTEENTH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Pless. 

Avery—July 5 €2); Oct. 18 (2). 

Davie—Aug. 30; Dee. 6f. 

Mitchell—July 267 (2); Sept. 20 (2). 

Wilkes—Aug. 9 (2); Oct. 4¢ (2); Dec. 13 
(2). 
Yadkin—Aug. 23%; Nov. 22¢ (2). 


EIGHTEENTH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Nettles. 


Henderson—Oct. 11 (2); Nov. 22+ (2). 
McDowelli—July 12¢ (2); Sept. 6 (2). 
Polk—Aug. 28 (2). 

Rutherford—Sept. 27+ (2); Nov. 8 (2). 
Transylvania—July 26 (2); Dec. 6 (2). 
Yancey—Aug. 9 (2); Oct. 25¢ (2). 


NINETEENTH JUDICIAL DISTRICT 
Fall Term, 1943—-Judge Alley. 


Buncombe—July 12+ (2); July 19 (A) 
(2); July 26*; Aug. 2; Aug. 9f (2); Aug. 
23 (A) (2); Aug, 23*; Sept. 6+ (2); Sept. 
20 (A) (2); Sept. 20*; Oct. 4+ (2): Oct. 18 
(A) (2); Oct. 18*; Nov. 1; Nov. 8t (2): 
Nov. 22 (A) (2); Nov. 22*; Dec. 6+ (2); 
Dec. 20 (A) (2); Dec. 20%, 

Madison—-Aug. 30; Sept. 27; Oct. 25: Nov. 
29; Dec. 27. 


TWENTIETH JUDICIAL DISTRICT 
Fall Term, 1943—Judge Clements. 
Cherokee—Aug. 9 (2); Nov. 8 (2). 
Clayv—Oct. 4. 
Graham—Sept, 6 (2), 
Haywood—July 12 (2): 
Nov, 22 (2). 
Jackson—-Oct. 11 (2). 
Macon—Aug. 23 (2); Dec. 6 (2). 
Swain—-July 26 (2); Oct. 25 (2), 


Sept. 20+ (2); 


TWENTY-FIRST JUDICIAL DISTRICT 
Fall Term, 1943—Judge Sink. 


Caswell—July 5: Nov. 15*: Nov. 22+, 

Rockingham—Aug. 9* (2); Sept. 6+ (2); 
ons 25+; Nov. 1* (2); Nov. 29+ (2): Dee. 
3%. 

Stokes—Aug. 23; Oct. 11*: Oct. 187. 

Surry—July 12+ (2); Sept. 20*; Sept. 27+ 
(2); Dee. 20*, 


(A) Special or Emergency Judge to be assigned. 
#Special or regular Judge, act not specific in case of conflict. 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Eastern District—Isaac M. MEEKINS, Judge, Elizabeth City. 
Middle District—JoHNSON J. HAYEs, Judge, Greensboro. 
Western District-—-EDWIN YATES WEBB, Judge, Shelby. 


EASTERN DISTRICT 


Terms —District courts are held at the time and place as follows: 

Raleigh, criminal term, fifth Monday after the fourth Monday in 
March and September; civil term, second Monday in March and 
September, MAapDELYN D. Dixon, Clerk. 

Fayetteville, third Monday in March and September. S. H. Buck, 
Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. Sapvie A. 
Hooper, Deputy Clerk, Elizabeth City. 

Washington, first Monday after the fourth Monday in March and 
September. J. B. Respass, Deputy Clerk, Washington. 

New Bern, second Monday after the fourth Monday in March and Sep- 
tember. MatTinpa H. TurRNER, Deputy Clerk, New Bern. 

Wilson, third Monday after the fourth Monday in March and Septem- 
ber Grace T. VIVERETT, Deputy Clerk, Wilson. 

Wilmington, fourth Monday after the fourth Monday in March and 
September. JAMES B. Swarzs, Deputy Clerk, Wilmington. 


OFFICERS 


J. O. CagR, United States Attorney, Wilmington. 

CHAUNCEY H. LreaceTt, Assistant United States Attorney, Tarbovo, N. C, 
Cuas. F. Rouse, Assistant United States Attorney, Kinston. 

F. S. Wortuy, United States Marshal, Raleigh. 

MApDELYN D. Dixon, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


Terms—District courts are held at the time and place as follows: 

Durham, fourth Monday in September and first Monday in February. 
HeNnRY ReyNotps, Clerk, Greensboro. 

Greensboro, first Monday in June and December. HENRY REYNOLDS, 
Clerk; MyrTLte D. Coss, Chief Deputy; LILLIAN HARERADER, Deputy 
Clerk; P. H. Beeson, Deputy Clerk; MAuDE B. Grupa, Deputy Clerk. 

Rockingham, first Monday in March and September. HENRY REYN- 
OLDS, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and November, HENRY REYNOLDS, 
Clerk, Greensboro; ELLA Sorr, Deputy Clerk. 

Wilkesboro, third Monday in May and November. HENRY REYNOLDS, 
Clerk, Greensboro; C. H. Cow Les, Deputy Clerk. 


OFFICERS 


CARLISLE Hiaains, United States District Attorney, Greensboro. 
Rogr. 8S. McNeriy, Assistant United States Attorney. Winston-Salem. 
Miss Epitm Hawortu, Assistant United States Attorney, Greeasboro. 
Brrce R. Hott, Assistant United States Attorney, Greensboro, 
EpneEY Rivet, United States Marshal. Greensboro. 

HENRY REYNOLDS, Clerk United States District Court, Greensboro. 


x 


UNITED STATES COURTS. x1 


WESTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Asheville, second Monday in May and November. J. Y. JORDAN, 
Clerk; Oscar L. McLurp, Chief Deputy Clerk: WuiLti1am <A, LYTLE, 
Deputy Clerk; HENRIETTA Prick, Deputy Clerk. 

Charlotte, first Monday in April and October. Fan Barnett, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNiI£f ADERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March. 
J. Y. JORDAN, Clerk, Asheville. 

Bryson City, fourth Monday in May and November. J. Y. JORDAN, 
Clerk. 


OFFICERS 


THERON L. CAUDLE, United States Attorney, Asheville. 

WortTH McKINNEY, Assistant United States Attorney, Asheville. 
W. M. NricHouson, Assistant United States Attorney, Charlotte. 
CHARLES R. PRICE, United States Marshal, Asheville, 

J. ¥. Jornpan, Clerk United States District Court, Asheville. 


LICENSED ATTORNEYS 


FALL TERM, 19438 


I, Edward L. Cannon, Secretary of the Board of Law Examiners of the 
State of North Carolina, do certify that the following namecl persons have 
duly passed examinations of the Board of Law Examiners as of August 5, 
1948 : 


BARN WELL. PAUL: KER MID neice eccsscceleveninl ie ems oe ee Henclersouville. 
OND, SEOBERT RIC EAR D oy.tscorivid Aevewtetaleedia cath deca wavea to sriseedeygacieoatus Lewiston. 
DENTON, 25 OB Dicss otitis seats rhea eet sein eeen sedi lai eee vader nate Cha‘oel Hill. 

FD NESs RED: RUPP Y cececs cies eines ae aia, eacdeitd an oh cose a aca e Suen Chapel Hill. 

WAW, NEARGARET ALCIIBAN ti sciseveruentir dS cecnrsdtetsonaeondaneGueateniniss North Wilkesboro. 
CG URGANUS,. (DDGAR: JARVIS i citic eel adetuat cise nated tanndeaun eines Williamston. 
PLAYERS, FIAYDEN: BCR iiecdeideiiciastd en cae ae eens Wilkesboro. 

PIR WETT EAMES TSA BOOM ig obese discon secs iiecandiece sates sevscetenntesadeyaieecatebe Washington. 
JONES: ARTHUR: CUMMINGS; @ Russ ckosictetinatvg ooen aoiettasecenns Gas‘onin. 
KENNEDY, (PHIEIP DALTONS wD Revscccacencosede techn tirade a deanntishesda eeiae Wilson. 
KILPATRICK, JOHN THOMAS, JR....ccccsseccccssscescctssscecncsssscassssssaneoecs Greensboro. 
ALANER,.. ODWIN IN APOLEON |: a) estou cise. conse sesndetnanseatawntneMoutasenaetreens Savannah, Georgia. 
ATITCHIINEN¢ J OSEPH ~ WOU-TON + iisscossccein ten toreaseisap ae heoiece ee eeparewins Smithfield. 
PARKER? DANE AGNES ictier cote arecinligshes cede sane omees ee amen Smithfield. 
RIDDLE: (Gs HORGE BARBER, oJ Ricdcnoieertcc ae tete le ano neater inddeadeas: Wilmington. 
ROSHRTS,: CLYDE: NIORRIS ci ssietictatccndonine ayitrives esteem Ganes Marshall. 
WALTERS 2 VI OS WEI lia oilens, career cet i eanhidnotie eee ada, Durham. 

YATES: TIENRY “WADE eesscsectig sou iinawce: Boa ase oeeaeces Asheboro. 


Given over my hand and the seal of the Board of Law Examiners, this the 
5th day of August, 1948. 
Epwarp LL. CANNON, Secretary, 
(SEAL. ) The Board of Law Eraminers of the 
State of North Carolina. 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
ieneai 


SPRING TERM, 1943 


WACHOVIA BANK & TRUST COMPANY, as TRUSTEE UNDER THE WILL OF 


by 


FANNIE E. CORRIHER, v. MRS. ELLA MILLER, MRS. HESTER A. 
SUTTLEMYRE, MRS. MILDRED WASHBURN, MRS. LAURA SHU- 
FORD, EVERETTE CORRIHER, MRS. EUGENIA EDWARDS McKEN- 
ZIE, B. O. EDWARDS AS ADMINISTRATOR OF THE EStatE or JOHN REID 
EDWARDS, anp B. O. EDWARDS, INDIVIDUALLY. 


(Filed 7 April, 1943.) 


. Wills § 32— 


The intent of the testator, as expressed in the will, “taking it by its 
corners,” is the “Polar star’ guiding the Court in arriving at the proper 
construction of the language used. In ascertaining such intent two pre 
sumptions generally prevail: (1) against intestacy; and (2) in favor of 
the first taker, 


. Wills § 31— 


The intention of the testator need not be declared in express terms in 
the will, but it is sufficient if the intention can be clearly inferred from 
particular provisions of the will, and from its general scope and import. 


Wills §§ 33c, 33d: Estates § 9a— 


Cross remainders are implied in a will where there is a gift for life 
or in tail to two or more persons as tenants in common, followed by a gift 
over of all property at once. Cross executory limitations apply to per- 
sonal property like cross remainders to realty and both prevent a chasm 
or hiatus in the limitation. 


Same— 


Where real and personal property is left by will in trust for two grand- 
children until they reach the age of 35 years, when the principal is to be 
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given them, with the provision that should they not live and not have 
bodily heirs the property shall go to other named persons, upon the death 
of one of the grandchildren, without issue and before reaching 35 years 
of age, his part of the trust goes to the surviving grandchild under the 
terms of the will. The limitation over does not become operative as to his 
one-half of the trust, for it was the intention of the testatrix that the 
trust should go as a whole to the class as indicated, unless both should 
die without bodily heirs. 


AppEAL by defendants, Mrs. Eugenia Edwards McKenzie and B. O. 
Edwards, individually, and B. O. Edwards as administrator of the estate 
of John Reid Edwards, from Pless, J., at October Term, 1942, of Rowan. 
Error. 

Petition by plaintiff trustee for advice and instruction. 

There was born to Mrs. Fannie E. Corriher, late of Rowan County, 
two children, a daughter, Zelia Corriher, who married defendant B. O. 
Edwards, and a son, Everette Corriher. Zelia Corriher Edwards pre- 
deceased Mrs. Corriher, leaving surviving two children, John Reid 
Edwards and Eugenia Edwards. | 

Mrs. Corriher died leaving a last will and testament in which she 
made certain individual bequests and devises, which included the home 
place to her son and her Asheville real property to her grandchildren. 
The remaining pertinent part of the will is as follows: 

“The balance of my estate stocks bonds or real estate where ever located 
I place in the hands of the Wachovia Bank & Trust Co. or the Commerce 
Bank Trust Co. of Asheville. Of this fund I bequeath to my two grand 
children John Reid & Eugenia 60 per cent of the above stocks and to 
Everette Corriher (40) forty per cent. Eugenia Edwards to receive the 
interest or div. on her part of stock when she arrives at the age of 25 if 
she proves herself capable of handling it. John Reid’s portion of the 
estate to be kept by the above Trust Co. and the interest to be paid to 
him by The Trust Co. when he ts 25 years old. And the principal to be 
paid to Eugenia & John Reid when they are 35 years old if they prove 
themselves capable of handling it. 

“To my son Everette when my executor shall be satisfied that he has 
given up the use of intoxicating drinks after two—2—years, I will that 
the interest be turned over to him, and the principal be held by the 
Trust Co. as long as he lives and then to be given to John Reid and 
Eugenia Edwards, unless Everett marries and has bodily heirs. Then 
the estate is to be held by the Trust Co. for them, unless he has shown 
that he has given up the use of strong drink after 5 years. 

“T will that should Eugenia & John Read Edwards not live and not 
have bodily heirs that their part of the estate shall be divided between 
Everette and my sisters who are living at that time. Everett to receive 
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half and to be held by the Trust Co. and my sisters the other half and 
their part to be divided equally among themselves.” 

A codicil named plaintiff Trust Company as trustee. 

John Reid Edwards died intestate on or about 8 November, 1941, 
without surviving wife or issue and being less than 35 years of age at 
the time of his death. Thereupon a controversy arose as to whether the 
limitation over contained in the will became effective at his death and 
if not as to who became seized and possessed of his interest in the trust 
estate. The plaintiff trustee instituted this action to obtain instructions 
as to the disposition it should make of said estate. 

When the cause came on to be heard the court below concluded that 
the limitation over became operative as to one-half of the trust estate 
devised for the use of the grandchildren upon the death of John Reid 
Edwards, and that, therefore, said one-half should be divided into equal 
shares and distributed 50% to Everette Corriher and 50% to the sur- 
viving sisters of the testatrix, to wit: Ella Miller, Hester A. Suttlemyre, 
Laura Shuford and Mildred Washburn. Defendant Eugenia Edwards 
McKenzie, B. O. Edwards, individually and as administrator of the 
estate of John Reid Edwards, excepted and appealed. 


Tann & Linn for Wachovia Bank & Trust Co., as Trustee under the 
Will of Fannie E. Corriher, plaintiff, appellee. 

Walter H. Woodson, Jr., and Walter H. Woodson for defendants, 
Mrs. Ella Miller, Mrs. Hester A. Suttlemyre, Mrs. Mildred Washburn 
and Mrs. Laura Shuford, appellees. 

Williams & Cocke for defendants, appellants. 


Barnuiiyt, J. While Everette Corriher did not appeal, he, in his 
answer, takes the position that at the death of John Reid Edwards his 
interest in the estate vested in the son and in the granddaughter and that 
if he, Everette, took no part thereof then it vested in the granddaughter 
Kugenia. 

The granddaughter, Eugenia Edwards McKenzie, and B. O. Edwards, 
individually and as administrator, assert that John Reid’s interest in 
the trust estate vested in Eugenia, and if not, then in Eugenia and the 
son Everette. The four surviving sisters, collateral kin, contend that as 
to one-half of the devise to the grandchildren the executory bequest or 
ulterior limitation over became effective as to one-half of the gift in trust 
to the grandchildren upon the death of John Reid and that, therefore, 
they jointly take one-half and Everette takes the remainder. 

These conflicting contentions raise this question: Was it the intent of 
the testatrix that the executory limitation over of the gift to the grand- 
children John Reid and Eugenia should take effect and become operative 
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only in the event both died without bodily heirs, so that the gift would 
go over as a whole? 

The intent of the testatrix, as expressed in the will, “taking it by its four 
corners,” is the “Polar star” guiding the Court in arriving at the proper 
construction of the language used in the will. Patterson v. McCormick, 
181 N. C., 311, 107 S. E., 12; Smith v. Creech, 186 N. C., 187, 119 
S. E., 3; Wells v. Williams, 187 N. C., 1384, 121 S. E., 17; Hdmondson 
v. Leigh, 189 N. C., 196, 126 8. E., 497; McCullen v. Daughtry, 190 
N. C., 215, 129 S. E., 611; Westfeldt v. Reynolds, 191 N. C., 802, 138 
S. E., 168; Walker v. Trollinger, 192 N. C., 744, 1385 8. E., 871. 

The intention of the testatrix need not be declared in express terms 1n 
the will, but it is sufficient if the intention can be clearly inferred from 
particular provisions of the will, and from its general scope and import. 
The courts will seize upon the slightest indications of that intention 
which can be found in the will to determine the real objects and subjects 
of the testatrix’s bounty. 28 R. C. L., 218. And it is generally held 
that, in seeking to discover this intention, two presumptions prevail— 
(1) against intestacy, Case v. Biberstemn, 207 N. C., 514, 177 8. E., 802, 
and eases cited; 28 R. C. L., 227; 69 C. J., 91, see. 1147; and (2) in 
favor of the first taker, Dunn v. Hines, 164 N. C., 118; Citizens Bank 
v. Murray, 175 N. C., 62, 94 8S. E., 665; Smith v. Creech, supra; 69 
CQ. J., 103. 

The will under consideration was, in some respects, ineptly drawn and 
leaves room for doubt as to the real intention of the testatrix. The 
natural result is the controversy which has now arisen. 

While it is lacking in exactness of expression and attention to details 
that might be expected in a paper writing disposing of an estate of the 
size here involved, it does contain indicia which we think point with 
reasonable certainty to the intent of the testatrix, and to the ultimate 
purpose she was seeking to accomplish. 

It discloses an understanding of the difference betweer. a gift that is 
several or In common and one that is jomt. After making certain 
specific bequests she gave to her grandchildren the furniture which be- 
longed to their mother with directions for division. She also devised 
to them her Asheville real estate “to be divided.” She hkewise be- 
queathed to them a china dinner set—a gift that could not be divided 
without destroying the value of the gift itself. Then when she came 
to the residue of her estate she recognized her two lines of lineal descend- 
ants and divided it aceordingly—into two shares, 60% to one line, the 
grandchildren, and 40% to the other line, her son. 

The gift to the grandchildren is “to my grand children John Reid & 
Eugenia 60 per cent . .. The principal to be paid to Fugenia & John 
Reid when they are 35 years old . . . Should Eugenia & John Reid not 
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live and not have bodily heirs then their part of the estate shall be 
divided between Everette and my sisters.” 

Although she had made provision for the separation of income during 
the existence of the trust and had made devises to be divided there is no 
provision for a division or for the separation of interest in the principal 
estate given the grandchildren. It is to them to be received by them 
when they become 35 years of age and to go over in the event they shall 
die without bodily heirs. In that event their part is to be divided 
between her son and collateral heirs. 

It is apparent then that the testatrix intended the gift in trust to the 
grandchildren as representatives of one line of descent, to go over at one 
time as a Whole in the event both should die, neither having bodily heirs: 
The limitation over cannot take effect unless both die without bodily 
heirs. 

This is a logical conclusion reasonably justified by the language used. 
Naturally her primary concern was to provide for her lineal descendants. 
This she did. It 1s equally natural that she should make sure that the 
gift to neither line should fail so long as there remained anyone in that 
line capable of taking. 

This conclusion is in accord with the decisions of this Court. Coffield 
v. Roberts, 35 N. C., 277; Picot v. Armistead, 87 N. C., 226; Kirkman v. 
Smith, 174 N. C., 608, 94 S. E., 423; Leggett v. Simpson, 176 N. C., 3, 
96S. E., 638; Pratt v. Mills, 186 N. C., 396, 119 S. E., 766; Lamm 
v. Mayo, 217 N. C., 261, 78. E. (2d), 501. See also Henry v. Hender- 
son, 60 So., 33; Kramer v. Sangamon Loan & Trust Co., 293 Il., 558, 
127 N. E., 87%. 

In the Leggett case, supra, which is almost identical, the devise was to 
Elizabeth Bateman and Charlotte Baxter, nieces, for life, and then “to 
the lawful children of my nieces (naming them) all the lands I have 
loaned in a former item to my nieces (naming them) to have and to 
hold to them in fee simple forever, at the death of my aforesaid nieces.” 
The will further provided that “in the event that my said nieces (naming 
them) should die without leaving any Jawful children then it is my wish 
and desire that the land devised in a former item to them shall go to the 
children of my sister Martha Perry and Sally Leggett, and to have and 
to hold to them in fee simple forever.” Elizabeth Bateman died without 
children and the ulterior devisees claimed her interest. The Court said: 
“Elizabeth Bateman having died without children the land went to 
Charlotte Baxter and after her death to her children and they and their 
grantees are the sole owners thereof. The devise over to the children of 
his sisters, Martha Perry and Sally Leggett, was contingent on the death 
of his nieces Elizabeth Bateman and Charlotte Baxter ‘without leaving 
any lawful children living,’ which contingency did not happen and the 
plaintiffs therefore take nothing.” 
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In the Lamm case, supra, the devise was to the testator’s two grand- 
children (naming them) their lifetime and after their death then to their 
lawful children, if any, and if none, then to be equally divided between 
all her children. One grandchild died without children or lineal de- 
scendants and the children of the testator made claim to her share. The 
Court held that the limitation over could not become effective before the 
death of both and that the purchasers from the surviving claimant who 
had children acquired a good title. 

In the Airkman case, supra, the devise of a remainder was to “Guy 
Kirkman and Marvin Kirkman and their heirs and if they should die 
without bodily heirs then the land to go over to the Flow heirs.” Marvin 
Kirkman died intestate without issue. Guy Kirkman had two children. 
The Court held that the contingency upon which the executory devise, 
by way of a shifting use, was to become effective had nor happened. 

On the contrary, the interpretation insisted upon by appellees would 
produce results wholly inconsistent with her primary intent to provide 
for those who had first claim on her bounty—her lineal descendants. 
If that view is adopted her granddaughter would take no part of her 
brother’s share in the trust estate. Instead, it would go in part to col- 
lateral heirs. 

Likewise, it would, in all probability, create two groups of ultimate 
takers. The gift over is “to my sisters who are living at that time.” 
Four sisters of the testatrix survived John Reid. Should Eugenia die 
without bodily heir there may then be only one or perhaps no sister to 
take under the limitation over. Hence, different persons would take or 
some of the same devisees would take different portions under identi- 
cally the same executory devise. 

It cannot be assumed from any expression in the will that the testatrix 
intended either result. That she did not so intend is evidenced by her 
gift to Everette which goes to the grandchildren in the event he does not 
marry and have bodily heirs, 

What then is to become of John Reid’s share in the trust estate? As 
to it, sinee he died without bodily heir, did testatrix die intestate ? 

To adopt the intestacy theory would defeat the trust. The trustee is 
to hold the trust property until both arrive at the age of 35, That event 
has not yet occurred. It would likewise annul the liraitation over for, 
under the law of intestacy, the estate would descend to the father of 
John Reid. Then, too, it would deprive the lineal descendants of any 
part thereof and vest it instead in a stranger in blood. Such conclusion 
is violative of the whole tenor of the will. An assumption of interstitial 
intestacy is equally untenable. 

On the other hand, the will does permit the conclusion that testatrix 
intended cross remainders or reciprocal rights of suecession as between 
the grandchildren. 
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Cross remainders are implied in a will where there is a gift for life or 
in tail to two or more persons as tenants in common followed by a gift 
over of all the property at once. 2 Simes, Law of Future Estates, 258, 
sec. 485; 23 R. C. L., 555, see. 102. 1 Jarman on Wills, 660. 

“Under a devise to several persons in tail, being tenants in common, 
with a Imitation over for want or in default of such issue, cross- 
remainders are to be implied among the devisees in tail.” 1 Jarman on 
Wills, 668. 

“In the case of a devise to several persons in tail, assuming the inten- 
tion to be clear that the estate is not to go over to the remainderman until 
all the devisees shall have died without issue, the effect of not implying 
cross remainders among the tenants in tail would be to produce a chasm 
in the limitations, inasmuch as some of the estates tail might be spent, 
while the ulterior devise could not take effect until the failure of all.” 
1 Jarman on Wills, 669, 

“In the case of a devise to A. and B. and a gift over after the death 
of both of them to C., cross-remainders are implied, for otherwise, upon 
the death of A. before B., the interest which A. had would be terminated 
by his death and would remain undisposed of by the will until B.’s death, 
since C., the remainderman, cannot take anything until after the death 
of both A. and B. There is a presumption that the testator intended to 
dispose of his whole estate by his will, and a construction which will 
result in even partial intestacy will not be adopted if a different construc- 
tion is permissible. Therefore the law implies cross-remainders in the 
case supposed, and the survivor of the two succeeds to the deceased 
cotenant’s interest until the expiration of the term. In Doe v. Webb, 
1 Taunt, 234, whether or not there were cross-remainders was held to be 
a question of the testator’s intention, whether or not he intended the 
whole estate to go over together to the ultimate taker as a whole.” Whit- 
faker v. Porter, 151 N. E., 905. 

The rule is quoted in Lombard v. Witbeck, 173 Il., 396, 51 N. E., 61, 
as follows: 

“You must ascertain whether the testator intended the whole estate to 
go over together. If you once found that to be intended, you were not 
to let a fraction of it descend to the heir at law in the meantime. You 
were to assume that what was to go over together, being the entire estate, 
was to remain subject to the prior limitations until the period when it 
was to go over arrived.” 

The rule as to real estate applies to personal property. 

“Cross executory limitations in the case of personal estate, like cross 
remainders of real estate, are only implied to fill up a hiatus in the limi- 
tations, which seems from the context to have been unintentional... 
Such gap occurs . . . where, there being such a gift over, the preceding 
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limitations do not provide for every event except that ecntemplated by 
the gift over, but leave some gap which would occasion an intestacy as 
to part of the estate.” 1 Jarman on Wills, 672. 

“Perhaps the requisite for the implication of cross remainders most 
often emphasized in judicial opinions on the matter is that testator has 
expressed an intention that the property shall all go over at one time.” 
2 Simes, Law of Future Estates, 262. 

That the testatrix intended the gift to the grandchildren as a group 
representing one line of descent, the whole to go to the survivor in the 
event one should die without bodily heir, seems to be reasonably certain. 
This conelusion is in harmony with the whole tenor of the will. It dove- 
tails with the general intent to provide for her two Hines of deseent and 
to make provision for those who had first claim on her bounty and is 
consistent with the rule that favors the first taker. It is likewise conso- 
nant with the decisions in this and other jurisdictions. Kirkman v. 
Smith, supra; Leggett v. Simpson, supra; Pratt v. Mills, supra; Lamm 
v. Mayo, supra; Hadcox v. Cody, 2138 N. Y., 570, 108 N. Is., 84; Kramer 
v. Sangamon Loan & Trust Co., supra; Henry v. Henderson, supra: 
Addicks v. Addicks, 266 Tl, 349, 107 N. E., 580. 

We are advertent to the decisions in Coffield v. Roberts, supra, and in 
Picot v. Armistead, supra, where it was held that the doctrine of cross 
remainders could not be applied. If those eases are not factually dis- 
tinguishable they are not, in this respect, in harmony with later decisions 
of this Court. 

There was error in the judgment below. A decree must be entered 
adjudging that the defendant Eugenia Edwards McKenzie is the owner 
of the trust estate bequeathed to her and her brother John Reid Edwards 
subject to the contingent limitation over contained in the will. 

Error. 


MARYLAND CASUALTY COMPANY, a Corroration, v. MRS. BEULATI 
LAWING, INDIVIDUALLY: MRS. BEULAH LAWING, GUARDIAN oF KARI 
LANDER LAWING, AGNES LANDER LAWING, JOHN MEANS LAW- 
ING and DAN PHILMON LAWING: ann KAR LANDER LAWING, 
AGNES LANDER LAWING, JOIN MEANS LAWING anp DAN PHIL- 
MON LAWING. 

(Filed 7 April, 1943.) 


1. Guardian and Ward §8§ 23, 24— 


AS a general rule, the surety on a guardian’s bond is a creditor of his 
prineipal from the date of its execution, although no default occurs until 
long afterwards. 
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2. Guardian and Ward § 25: Executors and Administrators §§ 31, 33b— 


The Superior Courts have original, coneurrent jurisdiction with the 
probate courts in actions against executors, administrators, collectors and 
guardians, to order an account to be taken and to adjudge application and 
distribution of funds ascertained, or to grant other relief, as the nature of 
the case may require. C. S., 185. 


3. Guardian and Ward § 25— 


Where a guardian uses the guardianship funds to improve and keep up 
property in which she is interested along with the wards, contributing 
nothing from her own funds but taking her share of the rents, and vio- 
lates her obligations aS guardian in other respects, the surety on the 
guardian bond can maintain an action in the Superior Court to terminate 
the guardianship, to enforce the liability of the guardian in exoneration 
of the surety, and to surcharge and correct the guardian’s accounts. 


Appeat by plaintiff from Sink, J., at January Term, 19438, of Lincoiy. 

Civil action for determination of hability of defendant, guardian, to 
her wards, for correction and proper statement of her accounts, and for 
judgment against her, and enforced for any amount that may be found 
due so as to exonerate plaintiff from any lability as surety upon her 
bond as guardian, heard upon demurrer to complaint. 

The complaint of plaintiff in substantial pertinent part alleges: 

“2-3. That on 10 February, 1937, defendant, Mrs. Beulah Lawing, was 
appointed by the clerk of Superior Court of Lincoln County, North 
Carolina, guardian of her four minor children, the defendants Kar] Lan- 
der Lawing, Agnes Lander Lawing, John Means Lawing and Dan Phil- 
mon Lawing, who are sixteen, fourteen, thirteen, and nine years of age, 
respectively, and as such guardian gave a bond in the penal sum of 
Twenty Five Thousand Dollars, on which, upon her application and an 
agreement on her part to indemnify and save it harmless from all loss 
and expense, plaintiff became surety. 

“4, That there came into the hands of said guardian the property of 
such wards consisting principally of their interest in the estate of their 
deceased father, K. L. Lawing, who died intestate on or about 17 August, 
1934, leaving surviving him the said Mrs. Beulah Lawing, as his widow, 
and his children, the four minor defendants, and of whose estate the 
widow qualified as administratrix and filed her final account as such 
administratrix on or about 14 August, 1939; that her accounts, including 
said final aecount, as filed in office of clerk of Superior Court of Lincoln 
County, are referred to and made a part of complaint. 

“5. That the estate of said K. L. Lawing, deceased, consisted of per- 
sonal property and a considerable amount of real estate located in Lin- 
coln County, North Carolina, and considerable in the State of Florida; 
that as plaintiff is informed and believes the said real estate in the State 
of North Carolina descended to the children of said K. L. Lawing subject 
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to the dower interest of his said widow, Mrs. Beulah Lawing, and as to 
the real estate in Florida, the widow had an option to c.aim dower, and 
that, in the absence of such claim, she inherited a child’s part, to wit, 
one-fifth undivided interest therein, and that plaintiff is informed and 
believes that said widow failed to claim dower and, consequently, owned 
one-fifth interest in said Florida real estate. 

“6. That defendant guardian failed to file an inventory and annual 
accounts as such guardian until September, 1941, when she filed a pur- 
ported account, copy of which is attached as an exhibit. 

“7. That on or about 3 September, 1941, defendant guardian filed a 
petition, in an ex parte proceeding before clerk of Superior Court of 
Lincoln County for authority to borrow money and to mortgage certain 
real estate belonging to her wards, in which proceeding said minors had 
no representation except through the petitioner, their guerdian—the peti- 
tion and judgment rendered thereon are referred to and made a part of 
the complaint. 

“8. That plaintiff is informed and believes that defendant guardian 
has failed to properly account for the funds and property which have 
come into her hands, as such guardian, and that her account, copy of 
which is attached as Exhibit A, 1s incorrect and improper in the follow- 
ing particulars: 

“(a) That the said Mrs. Beulah Lawing also had herself appointed 
guardian of said minor children in the State of Florida, and has filed a 
purported account in that estate, copy of which is hereto attached marked 
Exhibit B. The plaintiff is informed and believes that at least one dis- 
bursement, amounting to $308.05, has been charged against the minors, 
both in the North Carolina account and in the Florida account; that 
numerous charges pertaining to the Florida property and representing 
disbursements in Florida have been improperly charged in the North 
Carolina account when they should have been charged in the Florida 
account, and in many instances it is impossible to ascertain from the two 
accounts whether or not such charges have been duplicated. 

“(b) That said account does not take into consideration all of the 
funds which should have been received by the said guardian from herself 
as administratrix of the estate of K. L. Lawing, and in particular in that 
the said Mrs. Beulah Lawing, in her final account as administratrix, 
charges the cost of repairs to the home in Florida owned and occupied 
by the said Mrs. Beulah Lawing and her children jointly against said 
children and charges no part thereof against herself, and that this affects 
the final amount of which she acknowledges receipt as guardian. 

“(e) In said account of said guardian the guardian charges her wards 
with numerous items of expense for repairs to propert.es jointly owned 
by the guardian and her wards, both in Florida and in North Carolina, 
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charging no part of said expenses to herself individually, while at the 
same time she gives herself credit for one-third of the rents of all the 
North Carolina property, except one building erected by her from guard- 
ianship funds. 

“(d) That said guardian’s account shows numerous items of insurance 
paid upon properties jointly owned by the guardian and her wards, all 
of which items are charged to the wards and no part of which is charged 
to the guardian individually. 

“(e) That said account of the guardian charges large amounts to the 
wards for board furnished by the said guardian who is the mother of 
said wards, and the plaintiff alleges that said Mrs. Beulah Lawing has 
funds of her own from which said wards can be supported, and the 
question should be determined whether she has an obligation to furnish 
reasonable support to her said children, and if it should be held that she 
is entitled to charge the said wards for board, the plaintiff is informed 
and believes that there should be a determination of a proper charge in 
this action in which said wards are made parties, and that only so much 
as 1s found to be proper be charged against them. 

“(f) That said report of the guardian treats the funds of all four 
wards as being jointly owned and contains no separate account as to 
each one, whereas it appears from the said report that some disburse- 
ments therein were made for the benefit of one or more, but less than all, 
of said wards, and that the said account does not constitute a proper 
accounting as to the balances due cach of said wards individually. 

“(p@) That the plaintiff is informed and believes that numerous items 
in said account which have been charged to the wards should have been 
paid by the guardian individually and should not be charged against said 
wards. That there should be a determination of the propriety of charg- 
ing to the wards such items as furniture, drug bills, magazines and news- 
papers, and other items, as to which the account does not clearly show 
whether they were bought for the benefit of the children or for the benefit 
of Mrs. Lawing, or for both. 

“(h) That the said guardian’s account shows that the guardian has 
used funds derived from the North Carolina properties of the wards, 
and belonging to the wards, to pay a loss in the operation of orange 
groves in Florida, owned jointly by the guardian and her wards, and 
that no part of said loss is charged to the guardian individually.” 

“9. That, for the protection of the said wards and the plaintiff as 
surety, there should be a re-statement of the account; the guardian 
should be required to account in this action for all funds which she re- 
ceived, or should have received, as such guardian up to the present time 
and her accounts should be corrected and judgment rendered against her 
in favor of the wards for any amount found to be due from said guardian 
to the wards. 
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“10. The plaintiff is further informed and believes that the validity 
and binding effect upon the wards of the Judgment in the ex parte pro- 
ceeding hereinbefore referred to in reference to mortgaging the property 
of the wards for money used to erect a building thereon should be deter- 
mined in this action, and if there is any lability of the guardian upon 
her bond in respect thereto, or in respect to the erection of said building, 
or use of the funds of the wards in regard thereto, the same should be 
determined in this action and the guardian required to account and 
make good any loss sustained by the wards, thereby to the end that this 
plaintiff be exonerated from lability therefor upon its bond. 

“11. That, in view of the fact that this action involves an accounting 
as between the guardian and her wards, and that her personal interests 
conflict with her duties as guardian in respect to numerous matters 
hereinbefore alleged, it is necessary that a guardian ad litem be appointed 
for the minor defendants to represent them in this action. 

“12. That if the minor defendants have any causes of action against 
said guardian and this plaintiff as surety in reference to said guardian- 
ship up to the time of filing this action, whether indicated by the fore- 
going allegations or not, said defendants, through their guardian ad litem 
should be required to set the same up in this action, to the end that all 
liability upon said bond be determined and adjudicated in this action.” 

Defendant, Mrs. Beulah Lawing, individually and as guardian, demurs 
to the complaint upon these grounds: 

“1, That this court has no jurisdiction of the subject of this action: 
(a) For that it appears from the complaint that this plaintiff is seeking 
in this suit to have an accounting of the estates belonging to said wards, 
and to surcharge and falsify the guardian’s annual inventory and report, 
whereas an appropriate plaintiff, with power to bring such an action, 
could only maintain such an action in the probate court, presided over 
by the clerk of the Superior Court of Lincoln County, whose jurisdiction 
is exclusive. 

“(b) For that it appears from the complaint that the accounting 
sought involves the transactions of Mrs. Beulah Lawing, as guardian for 
said wards, in the State of Florida, under her appointment as guardian 
by the Probate Court of said State, to which Court alone she is bound 
to report; which court has the full and exclusive jurisdiction over her 
accounts and reports, made with respect to the transactions relating to 
the properties belonging to the wards in said State. | 

“9. That the plaintiff above named has not legal cepacity to bring 
and maintain this action, as appears from the complaint, it having failed 
to show that it has any right, title, or interest in the several estates of 
the wards, or that it is entitled to any equitable relief incident to said 


property. 
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“3. That the complaint does not state facts sufficient to constitute a 
cause of action against this defendant, either in her individual right or 
her representative capacity.” 

Upon hearing in Superior Court, judgment was entered at January 
Term, 1943, sustaining the demurrer and dismissing the action. fPlain- 
tiff excepted thereto, and appeals to Supreme Court, and assigns error. 


Robinson & Jones and W. C. Ginter for plaintiff, appellant. 
A, L. Quickel for defendants, appellees. 


Winsorne, J. Admitting the allegations of the complaint to be true, 
as we must do in considering the sufficiency thereof when challenged by 
demurrer, appellants present this question: “Where a guardian uses 
guardianship funds to improve and keep up property in which she is 
individually interested along with the wards, contributing nothing from 
her own funds, but taking her share of the rents, and violates her obliga- 
tions as guardian in other respects, can the surety on the guardian’s bond 
maintain an action in the Superior Court at term time prior to termina- 
tion of the guardianship to enforce the liability of the guardian in 
exoneration of the surety, and to surcharge and correct the guardian’s 
accounts either at common law or under C. S., 185?” We are of opinion, 
and hold, that the surety may maintain such an action and that the 
provisions of C. S., 1385, are in themselves sufficiently broad to give 
Superior Court original concurrent jurisdiction of the action. 

1. As a general rule the surety on a guardian’s bond is a creditor of 
his principal from the date of its execution, although no default occurs 
until long afterward. 25 Am. Jur., 127, Guardian and Ward, section 
203. In the case of Ames v. Darrah, 76 Miss., 187, 28 So., 768, 71 Am. 
St. Rep., 522, the Supreme Court of Mississippi held that a surety can 
maintain a bill in equity to set aside a voluntary conveyance made by 
the guardian to his wife after the date of the bond but before occurrence 
of a default. Also compare Stenhouse v. Davis, 82 N. C., 482. But if 
the rule were otherwise, the defense that plaintiff is not a real party in 
interest is new matter, and may only be made by affirmative allegations. 
Morrow v, Cline, 211 N. C., 254, 190 8S. E., 207; Nall v. McConnell, 
911 N. C., 258, 190 S. E., 210; Leach v. Page, 211 N. C., 622, 191 S. E., 
349, 

Moreover, when a guardian fails to “faithfully execute the trust re- 
posed in him as such,” upon which his bond is conditioned, C. S., 2162, 
the surety thereon is subjected to liability, and as a party in interest is 
entitled to have the wrong remedied. 

2. While the surety might have proceeded before the clerk, the statute, 
C. S., 135, provides that “in addition to the remedy by special proceed- 
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ings, actions against executors, administrators, collectors and guardians 
may be brought originally to the Superior Court at term time; and that 
it shall be competent for the court in which said actions are pending to 
order an account to be taken by such persous as said court may designate, 
and to adjudge the application or distribution of the fund ascertained, 
or to grant other relief, as the nature of the case may require.” 

Construing this statute, which originated as section 6, chapter 241, 
Act of 1876-77, there are numerous decisions relating to administration 
of estates in which it is held that the Superior Court is therein given 
concurrent jurisdiction with the probate courts, that is, clerks of Superior 
Court in actions of class mentioned in the statute. See Haywood v. 
ITaywood, 79 N. C., 42; Bratton v. Davidson, 79 N, C., 423; Sempson v. 
Jones, 82 N. C., 323; Pegram v. Armstrong, 82 N. C., 326; Stenhouse 
v. Davis, 82 N. C., 482; Rountree v. Britt, 94 N. C., 104; Godwin v. 
Watford, 107 N. C., 168, 11 S. E., 1051; Royster v. Wright, 118 N. C., 
152, 24S. E., 746; Fisher v. Trust Co., 188 N. C., 90, 50 8S. E., 592; 
Shober v. Wheeler, 144 N. C., 408, 57 8. E., 152; Oldham v. Rieger, 145 
N. C., 254, 58S. E., 1091; Clark v, Homes, 189 N. C., 703, 128 8. E., 20; 
S. vu. McCanless, 193 N. C., 200, 186 8S. E., 871; Thigpen v. Trust Co., 
203 N. C., 291, 165 S. E., 720; In re Hege, 205 N. C., 625, 172 S. E., 
345; Rigsbee v. Brogden, 209 N. C., 510, 1848. E., 24; Leach v. Page, 
911 N. C., 622, 191 S. E., 349; Gurganus v. McLawhorn, 212 N. C., 397, 
193 S. E., 844. And this statute as it was originally enacted, and now 
is, applies to guardians as well as to executors and administrators. 

That the statute is not confined to actions pertaining to final settle- 
ment in the administration of estates of deceased persons is shown in 
the case of Haywood v. Haywood, supra; Leach v. Page, supra; Gur- 
ganus v. McLawhorn, supra. And no sufficient reason appears for con- 
trary holding in the present case which relates to a guardianship. In 
this connection defendants point to the case of Afoses v. Moses, 204 
N. C., 657, 169 S. E., 278. This case is distinguishable from that in 
hand. While there the question as to the applicableness of C. §., 135, 
was debated in briefs filed, apparently the Court was of opinion that the 
primary purpose of the action was the removal of the guardian, and that 
the matters of accounting were predicated upon such removal, and 
decided the ease without any reference to the provisions of C. S., 133. 

The judgment below is 

Reversed. 
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MELVINA WINGLER ann MINDA C. LONG y. A. R. MILLER anp M. C. 
WINGLER, ADMINISTRATORS OF N. WINGLER, DecEAsep; A. R. MILLER, 
INDIVIDUALLY, AND T. J. PEARSON ann HARRY PEARSON, SvRETIES 
Uvron ADMINISTRATORS’ Bonn. 


(Filed 7 April, 1943.) 


1. Trial § 37: Appeal and Error § 39f— 

Where a stipulation is entered into by counsel for plaintiffs and defend- 
ants that only one issue may be submitted to the jury and the parties 
waive the submitting of any other issue, on appeal the Court’s considera- 
tion is limited to those exceptions and assignments of error bearing on 
the single issue submitted by consent. 


2. Trial § 22f: Appeal and Error § 40e— 


On motion for judgment of nonsuit the evidence is taken in the light 
most favorable to plaintiffs, who are entitled to the benefit of every reason- 
able intendment upon the evidence and every reasonable inference to be 
drawn therefrom. 


3. Executors and Administrators § 2i— 


In an action by distributees of decedent against his administrators and 
surviving partner for recovery of money found on decedent’s person in 
his last illness and claimed by his partner, where the evidence tended to 
show that decedent for many years had carried large sums of money on 
his person and over six thousand dollars was found on his person at the 
hospital just before his death, that he had three bank accounts, including 
the partnership account, motion for judgment of nonsuit was properly 
denied. 


4. Evidence § 28— 


In a suit by distributees to recover from administrators and surviving 
partner money found on the person of intestate and claimed by his part- 
ner, the following evidence was not prejudicial to defendants: (1) Of 
the surgeon who found the money on deceased’s person when he entered 
the hospital, that it was done up in different packages and some of it 
looked like it had been carried for a long time, especially as this witness 
was allowed to give similar testimony without objection; (2) of a sister, 
one of plaintiffs, that decedent carried packages everywhere he went. 
“They were all around. I never saw what was in them. I don’t read and 
write’: (3) of the other plaintiff, that decedent carried large sums of 
money on his person for 27 or 28 years and that she saw $4,000 in his 
possession not long before his death, that he carried the money in pocket- 
books and packages; (4) of one plaintiff, a sister, and a justice of the 
peace, that plaintiffs and decedent owned a boundary of timber which was 
sold for $2,600 cash, which the justice of the peace saw paid to decedent, 
and the sister (witness) received $600 for her share—this does not violate 
the provisions of C. S., 1795. 


5. Evidence § 32— 


In a suit by distributees to recover from administrators and surviving 
partner money found on the person of decedent and claimed by his part- 
ner, testimony of the partner, concerning his relations to the partnership 
and the relation of certain conversations he had with deceased about the 
assets of the partnership, is clearly inadmissible under C. S., 1795. 
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Apvpra by defendants from Johnson, Special Judge, at October Term, 
1942, of WILKEs. 

Civil action to recover the sum of $8,197.78 with interest from 15 Jan- 
uary, 1940, from A. R. Miller, individually, A. R. Miller and M. C. 
Wingler, administrators of the estate of N. Wingler, and Harry Pearson 
and T. J. Pearson, sureties on the aforesaid administrators’ bond. 

N. Wingler died intestate in Wilkes County, N. C., on 31 December, 
1939, leaving as his sole heirs at law and distributees, two sisters, the 
plaintiffs in this action, Melvina Wingler and Minda C. Long. 

On 29 December, 1939, N. Wingler was admitted as a patient to the 
Wilkes Hospital, in North Wilkesboro, N.C. At the time of his admis- 
sion he was in a semi-conscious condition. He had on his person various 
sums of money, in many small packages and in at least three pocket- 
books. The money was counted by the chief surgeon of the hospital and 
amounted to $6,395.57. Thereafter it was turned over to the president 
of the Bank of North Wilkesboro, who deposited the same to the eredit 
of N. Wingler on 80 December, 1939, in the aforesaid bank. 

N. Wingler and A. R. Miller had been partners in a small mereantile 
business for sixteen years or more. Wingler & Miller had a savings 
account in the Bank of North Wilkesboro at the time of the death of 
N. Wingler in the amount of $1,318.08. N. Wuingler had a personal 
savings account in the same bank at the time of his death in the amount 
of $1,308.71, he also carried a checking account in the Northwestern 
Bank of North Wilkesboro. The record does not disclose the amount on 
deposit in this checking account at the time of his death, neither does it 
disclose whether the account was carried in his name or in the name of 
the partnership. 

A. R. Miller contends that no settlement was ever made between him- 
self and N. Wingler and that the money found on the person of N. Wing- 
ler when he entered the hospital belonged to the partnership of Wingler 
& Miller, and that he is entitled to one-half of said sum, to wit, $3,197.78, 
being the amount in controversy in this action. 

On 15 January, 1940, the aforesaid sum of $6,395.57 was equally 
divided between A. R. Miller and the estate of N. Wingler. The defend- 
ant A. R. Miller alleges and contends said division was made with the 
approval and consent of the plaintiffs, and alleges they are now estopped 
to maintain this action for the recovery thereof. 

Plaintiffs allege and contend that by reason of fraudulent representa- 
tions made by A. R. Miller to M. C. Wingler, his co-administrator, the 
aforesaid sum of $6,395.57 was divided as set forth above, without their 
knowledge or consent. Plaintiffs offered evidence tending to show that 
N. Wingler had carried money on his person in packages similar to those 
found on him at the time he entered the hospital, 29 December, 1939, 
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for a great many years. ‘Two witnesses for the plaintiffs testified that 
Mr. Wingler had boarded with them for nearly 16 years prior to his 
death, and when he came to board with them he carried “certain bags, 
packages or bulks of something on his person” and continued to do so 
through the years. They further testified the packages were on his 
person when he left for the hospital. 

Prior to the submission of the case to the jury, counsel stipulated as 
follows: 

“It 18 stipulated between counsel representing the plaintiffs and coun- 
se] representing defendants that the Court may submit the case to the 
jury on one issue involving the ownership of the fund found on the 
person of N. Wingler and deposited in the Bank of North Wilkesboro to 
the account of N. Wingler on or about December 29th, 1939. 

“Tt is further stipulated that if the issue is answered in favor of the 
plaintiffs, that is to say, if the jury find that N. Wingler was the owner 
individually of said fund, that such finding shall support a judgment 
against both defendants as Administrators and against A. R. Miller 
individually and against both the bondsmen for the amount of $3,197.78, 
with interest from January 15th, 1940, and the cost. 

“Tt is also stipulated that if the issue is answered in favor of the 
defendants, finding that the fund did not belong to N. Wingler indi- 
vidually, or that the fund belonged to the partnership of Wingler & 
Miller, that judgment shall be entered in favor of the defendants. 

“Tt is stipulated that the parties waive the submitting of any other 
issue or issues arising on the pleadings. 

“Tt is further stipulated that all exceptions taken to the ruling of the 
presiding Judge by either counsel for the plaintiffs or counsel for the 
defendants are preserved and the right of either the plaintiffs or the 
defendants to appeal to the Supreme Court are in no way affected or 
waived by these stipulations. The one issue submitted by consent, as 
follows: 

“1, Was the fund found on the person of N. Wingler at the Wilkes 
Hospital the individual property of N. Wingler, as alleged in plaintiffs’ 
complaint ?” 

The issue was answered in favor of plaintiffs, and from judgment 
entered thereon the defendants appeal, assigning error. 


J. Allie Hayes and Ira T. Johnston for plainitffs. 
Trivette & Holshouser and John Rf. Jones for defendants. 


Denny, J. The stipulations entered into by counsel for plaintiffs and 
defendants limit our consideration to those exceptions and assignments 
of error bearing on the single issue submitted to the jury by consent, 
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to wit, “Was the fund found on the person of N. Wingler at the Wilkes 
Hospital the individual property of N. Wingler, as alleged in plaintiffs’ 
complaint?’ The question of fraud on the part of A. R. Miller, the 
alleged mutual settlement between Miller and the estate of N. Wingler, 
the liability of the bondsmen, the counterclaim of A. R. Miller, etce., dis- 
cussed in appellants’ brief, are eliminated from our consideration by 
the stipulations of counsel, in the following language: “That the parties 
waive the submitting of any other issue or issues arising on the plead- 
ings.” 

Assignments of error numbers 15 and 33 are to the refusal of his Honor 
to sustain defendants’ motions for judgment of nonsuit lodged at the 
close of plaintiffs’ evidence and renewed at the close of all the evidence. 

There is but little evidence, one way or the other, as to the ownership 
of the money found on the person of N. Wingler at the time he entered 
the hospital. The record, however, does disclose that N. Wingler worked 
for a lumber company for some time and operated a store for about 
sixteen years prior to his death; that from 24 October, 1924, until his 
last illness he boarded with Mr. and Mrs. Jim Wingler, who were not 
related to him. Mr. and Mrs. Wingler testified that when he came to 
board with them he carried certain bags, or packages, on his person and 
continued to do so through the years. They further testified the pack- 
ages were on his person when he left for the hospital. This and other 
evidence tends to establish the fact that N. Wingler did carry a sub- 
stantial sum of money on his person for many years prior to his death. 
The record further discloses that for many years he had maintained 
three bank accounts, a checking account in the Northwestern Bank of 
North Wilkesboro, a savings account in the name of Wingler & Miller 
and a savings account in his own name in the Bank of North Wilkesboro. 

When the evidence in this case is taken in the light most favorable to 
the plaintiffs, it is sufficient to be submitted to the jury, since the plain- 
tiffs are entitled to the benefit of every reasonable intendment upon the 
evidence and every reasonable inference to be drawn therefrom. C. S., 
567; Edwards v. Junior Order, 220 N. C., 41, 16 8S. E. (2d), 466; Col- 
train v. R. R., 216 N. C., 263, 4S. E. (2d), 852; Lincoln v. R. R., 207 
N. C., 787, 178 S. E., 601; Cromwell v. Logan, 196 N. C., 588, 146 
S. E., 233; Brown v. R. R., 195 N. C., 699, 1438 8S. E., 586; Robinson 
v. Ivey, 193 N. C., 805, 138 8. E., 173. 

The third exception is to the evidence of Dr. Hubbard, the chief sur- 
geon of Wilkes Hospital, who found the money on the person of N. 
Wingler, took it out of the various packages and pocketbooks, counted 
it and turned it over to the president of the Bank of North Wilkesboro. 
In response to the following question: “What about the way it was 
done up in different packages, would that indicate it had been carried a 
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long period of time?” Dr. Hubbard answered: “Some of it looked lke 
it had been carried a long time.” The appellants contend this answer 
was prejudicial and that the witness expressed an opinion upon a point 
which was a question for the jury. We do not think this evidence preju- 
dicial, especially in view of the fact that the witness was permitted, 
without objection, to testify about this money as follows: “It was in 
different pockets, in different packages, and in different pocketbooks. 
He had, I expect, at least three pocketbooks on him. They were full. 
It was wrapped up in different dimensions; some of it was old, dry, the 
edges of it worn out from use. It was practically all bills. The bills 
were of large denomination, several hundred-dollar bills, I remember. 
If I remember, they were old style, I wouldn’t say most of them, but a 
lot of them were.” This exception cannot be sustained. 

Exception number 7 challenges the admissibility of the following evi- 
dence of Melvina Wingler on the ground that it is too indefinite and 
uncertain: ‘2. Please state whether or not at any time prior to his death 
during the years you have seen him, if you saw any pocketbooks or 
packages on or about his person.” “A. I saw packages all around. He 
carried them everywhere he went. I never saw what was in those pack- 
ages. I don’t read and write.” In view of the admission of other evi- 
dence that for many years N. Wingler did carry numerous packages of 
money on his person, we do not think this evidence prejudicial to the 
defendants. If the testimony had been prejudicial, it was negatived by 
the further statement of the witness that “I never saw what was in those 
packages.” 

Exception number 24 is to the admission of the testimony of one of 
the plaintiffs, Mrs. Minda C. Long, who testified that her brother had 
carried money, on his person, in small packages for many years. The 
first time she saw him carrying money this way was 27 or 28 years ago. 
She further testified that she saw in his possession not long before his 
death nearly $4,000.00. That he had carried his money in pocketbooks, 
a cloth purse, and wrapped in paper pokes. While this exception is 
carried forward in appellants’ brief, no reason or argument is stated or 
authority cited in support thereof, as required by Rule 28 of the Rules of 
Practice in the Supreme Court, 221 N. C., 563. Therefore, this excep- 
tion is taken as abandoned. Bank v, Snow, 221 N. C., 14,18 S. E. (2d), 
711; 8S. v. Gebson, tbid., 252; Brown v. Ward, rbid., 344. 

Assignments of error numbers 9, 10, 12 and 29 are based on numerous 
exceptions to the testimony of Mrs. Long, relative to the sale of certain 
timber, and to the testimony of the justice of the peace before whom the 
timber deed was acknowledged. The substance of Mrs. Long’s testimony 
was as follows: N. Wingler, Mrs. Melvina Wingler, a sister now dead, 
and she, owned a boundary of timber. The timber was sold for $2,600.00, 
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and the witness received $600 for her interest in the timber. The justice 
of the peace testified that he took the probate of a timber deed when 
N. Wingler sold some timber. That he saw the money paid over to him 
and it was $2,600.00; twenty-six packages of $100.00 each. 

The evidence of Mrs. Long, relative to the sale of timber, was recited 
before the jury three times in the course of her testimony, and stricken 
out each time, and the jury instructed to disregard her testimony as to 
the sale of timber. The appellants contend that the evidence was inad- 
missible and by permitting it to be repeated three times, the prejudicial 
effects thereof could not be cured by instructing the jury to disregard it. 
These assignments of error cannot be sustained, since this testimony does 
not disclose a personal transaction or communication between the de- 
ceased and the witness about which the witness could not testify by 
reason of the provision of C.S., 1795. This Court said, in S. v. Osborne, 
67 N. C., 259: “The plaintiff, it is true, was not competent to prove any 
transaction between himself and his deceased guardian; but he was com- 
petent to prove any other transaction of his guardian. The transaction, 
in this case, was a sale of property of the plaintiff by his guardian to a 
third person.” Substantive facts of which a witness had knowledge 
independently of any statement by the deceased, or any transaction with 
the deceased, are competent and do not come within the inhibitions of 
C. S., 1795. Jones v. Waldroup, 217 N. C., 178, 7 S. E. (2d), 366; 
Collins v. Lamb, 215 N. C., 719, 2S. E. (2d), 863; Ins. Co. v. Jones, 
191 N. C., 176, 181 S. E., 587; In re Will of Saunders, 177 N. C., 156, 
98 S. E., 378; Sutton v. Wells, 175 N. C., 1, 94 8. E., 688. There is 
nothing in the testimony of this witness that tends to show she gained her 
information about the sale of her interest in this boundary of timber 
exclusively through any conversation or transaction with her deceased 
brother. The substance of the testimony is that she and other members 
of her family owned a boundary of timber. It was sold to a third party 
for $2,600.00, and she received $600.00 for her interest. Hence, the 
defendants have no cause for complaint in connection with the admission 
of this evidence and the subsequent exclusion thereof. 

Assignments of error numbers 18, 19 and 20 are to the refusal of his 
Honor to permit A. R. Miller to testify concerning his relationship to the 
copartnership and to relate certain conversations he had with the de- 
ceased about the assets of the partnership. The evidence is clearly 
inadmissible. A. R. Miller is (a) a party to the action, (b) he is inter- 
ested in the event of the action, and (c) N. Wingler is dead and because 
his lips are sealed in death Miller is incompetent to testify in his own 
behalf to any transaction or communication between himself and the 
intestate. ©. S., 1795; Turlington v. Neighbors, 222 N. C., 694, 24S. E. 
(2d), 648; Wilder v. Medlin, 215 N. C., 542, 2S. E. (2d), 549; Fenner 
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v. Pucker, 2138 N. C., 419, 196 8S. E., 357; Walston v. Coppersmith, 197 
N. C., 407, 149 8. E., 381; Abernathy v. Skidmore, 190 N. C., 66, 128 
S. E., 475. 

The remaining exceptions are without merit, or refer to evidence on 
other issues which were eliminated by the stipulations of counsel. 

The case was one for the jury and we find no error that would justify 
disturbing the verdict. 

No error. 


LUCY H. FARABOW, INpivipvaLty, ann LUCY H. FARABOW, ApMInNIs- 
TRATRIX OF KK. B. FARABOW, v. ELY J. PERRY. 


(Filed 7 April, 1943.) 


1. Adverse Possession § 4f— 


Possession of a widow, to whom no dower has been assigned, is not 
adverse to the heirs at law of her husband. 


le 


Kstates § 9a: Adverse Possession § 17— 


If the life tenant purchases the property at a sale to satisfy an encum- 
brance, he cannot hold such property to his exclusive benefit, but will be 
deemed to have made the purchase for the benefit of himself and the 
remainderman or reversioner. Dower is a life estate. 


an 


3. Adverse Possession § 9a: Limitation of Actions § 2b— 


While a deed will give color of title so as to permit a plea of the statute 
of limitations by the grantee, even though the grantor is chargeable with 
fraud, if the grantee accepts the deed in good faith without knowledge of 
the fraud, actual fraud is neither sanctioned nor cured by the statute of 
limitations. 


- 


Adverse Possession §§ 4f, 9a: Limitation of Actions § 2b— 


A widow, in possession of lands of which her husband died seized and 
possessed and in which she is entitled to dower which was never set apart 
to her, cannot perfect title to the premises in herself by claiming adverse 
possession under color of title for seven years, where it appears she mort- 
gaged the premises, intentionally defaulted, and purchased the property at 
her own mortgage sale in order to obtain a deed on which to rely as color 
of title. 


Appgat by plaintiff from Thompson, J., at November Term, 1942, of 
LENOIR. 

The facts essential to a determination of this cause appear in the fol- 
lowing parts of the judgment entered below: 

“1. That the said Fred Hardy died intestate in Lenoir County on 
October 23, 1923, seized and in possession of that certain lot of land 
situated in the City of Kinston, Lenoir County, North Carolina, and 
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described in deed by J. A. McDaniel and wife, to Fred Hardy, dated 
December 7, 1914, and recorded in the office of the Register of Déeds of 
Lenoir County in Book 46, at page 465. That the said Fred Hardy left 
surviving him as his sole heirs at law and next of kin a half-brother, 
James Worthington, and a sister, Sarah Hardy Mason, and his widow, 
Lucy Hardy. That after the death of the said Fred Hardy, his widow, 
Lucy Hardy, continued in possession of the said premises, living in the 
house located thereon without having her dower allotted. 

“2. That on April 26, 1929, the said Lucy Hardy, widow, executed 
and delivered unto A. I. Gross and A. L. Pearson a mortgage deed, upon 
the said lot of land, to secure certain indebtedness as set forth in said 
mortgage deed, the same appearing of record in the office of the Register 
of Deeds of Lenoir County, in Book 106, page 174. That there was a 
purported foreclosure sale under the power of sale contained in said 
mortgage deed by said mortgagees on January 3, 1930, at which pur- 
ported sale the said mortgagor in possession, Lucy Hardy, became the 
last and highest bidder for said lands, and on January 14, 1930, the 
mortgagees executed and delivered a purported mortgagees’ deed cover- 
ing and purporting to convey unto her the lot of land in question. Said 
mortgagees’ deed was filed for record in the office of the Register of 
Deeds of Lenoir County on January 15, 1930, and appears of record in 
Book 105, page 457. The mortgagees on August 18, 1931, acknowledged 
the satisfaction of the mortgage on the margin of the record over their 
signatures. 

“3. That on February 1, 1937, the said Luey Hardy executed and 
delivered to George B. Greene, Trustee, for K. B. Farabow, a purported 
Deed of Trust upon the lot of land in question securing a purported 
indebtedness of $485.00, the same being filed for record on February 2, 
1937, and recorded in the office of the Register of Deeds of Lenoir 
County, in Book 153, page 277. 

“4. That the said Lucy Hardy who had continued In uninterrupted 
possession of the said premises since the death of her husband, Fred 
Hardy, without her dower having been allotted, died intestate on Decem- 
ber 22, 1939, leaving as her heirs at law certain brothers and sisters or 
issue of such. That one of her brothers, Richard Colev, on January 9, 
1940, qualified as administrator of her estate and took possession of the 
premises in question, by renting the same and collecting the rents, and 
collected rents until on or about February 2, 1942, when the said admin- 
istrator, through his attorney, attempted to foreclose the aforesaid deed 
of trust from Lucy Hardy to George B. Greene, Trustee, and, at said 
purported foreclosure sale, one, William Whitehead, became the last and 
highest bidder, and after ten days had elapsed, the said purported pur- 
chaser refused to take title under said purported sale. That on the 
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16th day of February, 1942, the administrator of Lucy Hardy’s estate, 
filed his final account as administrator without taking any further action 
with respect to the premises in question. 

“5, That on February 138, 1942, James Worthington and wife exe- 
cuted and delivered to the defendant, Ely J. Perry, their deed conveying 
unto him a one-half undivided interest in the premises in question. 
Said deed being filed for record on February 14, 1942, and recorded in 
the office of the Register of Deeds of Lenoir County in Book 197, at 
page 163; and on February 14, 1942, the said Sarah Hardy Mason and 
husband executed and delivered unto the defendant, Ely J. Perry, their 
deed conveying unto him a one-half undivided interest in the premises 
in question, which said deed was filed for record on February 14, 1942, 
and reeorded in the office of the Register of Deeds of Lenoir County in 
Book 197, page 163. That the said Ely J. Perry, Grantee, in said deeds, 
took possession of the premises on February 14, 1942, from the admin- 
istrator of Lucy Hardy, deceased, who had collected rents up to that 
date, and thereafter the said Ely J. Perry exercised full possession and 
control of the premises and collected rents, and is now in possession and 
collects said rents. 

“6. That George B. Greene, Trustee in the aforesaid deed of trust 
from Lucy Hardy to K. B. Farabow, on March 28, 1942, purported to 
foreclose the premises under said power of sale and at said sale held at 
the Courthouse door, Lucy H. Farabow, the plaintiff, being the widow 
and administratrix of K. B. Farabow, deceased, became the last and 
highest bidder for said lot of land. That prior to said sale, the defend- 
ant, Ely J. Perry, delivered to the Trustee and caused to be read a 
written notice of his claim of ownership of the premises. That George 
B. Greene, Trustee, on April 15, 1942, executed and delivered unto the 
said Lucey H. Farabow a Trustee’s deed for the premises. Pursuant to 
the purported sale the Trustee’s deed was filed for record in the office of 
the Register of Deeds of Lenoir County on August 27, 1942. 

“7, That after the death of the said Fred Hardy on October 23, 1928, 
and until the time of her own death on December 22, 1939, the said 
Lucy Hardy, widow, made no application to have dower assigned to her 
in the premises nor were any steps taken by anyone else to have such 
dower allotted and assigned, and no dower was assigned. That at the 
time of the death of the said Fred Hardy he and the said Lucy Hardy, 
his wife, resided in the residence on said lot of land, and after his death 
the said Lucy Hardy continued to reside in the said residence and was 
in possession of the said lot of land continuously and until her own 
death and her possession during all of said period was peaceable and 
undisturbed by any of the heirs at law of the said Fred Hardy, deceased, 
or anyone claiming under them, and no one except the said Lucy Hardy 
was in possession or exercised any control of same. 
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“Upon the foregoing facts and the agreed statement of facts, the Court 
is of the opinion, and now holds, that the defendant, Ely J. Perry, is the 
lawful owner and is entitled to the possession of the premises referred to, 
and, thereupon it is Ordered, Adjudged and Decreed by the Court as 
follows: 

“1, That the defendant, Ely J. Perry, pursuant to the two deeds 
referred to herein in the findings of fact above set forth, is seized in fee 
simple and is entitled to the possession as owner of that certain lot of 
land situated in the City of Kinston, Lenoir County, North Carolina, and 
bounded as follows: ... 

“9, That the plaintiff, Lucey H. Farabow, owns and holds no interest 
whatever in said lands by virtue of the Trustee’s Deed from George B. 
Greene to her, hereinbefore referred to in the findings of fact in this 
judgment, and the plaintiff has no interest therein or right of possession 
thereto. 

“3. That the plaintiff neither individually, nor as administratrix, is 
entitled to recover any sum whatever of the defendant as rents. 

“4. That the defendant is not entitled to recover of the plaintiff, 
administratrix, any sum whatever as rents paid to said administratrix 
by the administrator of Lucy Hardy, deceased, prior to the execution of 
the deeds to the defendant from the heirs at law of Fred Hardy, deceased. 

“5. That the Trustees’ deed from George B. Greene, Trustee, to Mrs. 
Lucy Hl. Farabow, dated April 16, 1942, and appearing cf record in the 
office of the Register of Deeds of Lenoir County in Book ..... , page ...... : 
being the same above referred to, is hereby declared void and of no 
effect and the same is vacated and set aside and ordered canceled of 
record, and, to that end, it is hereby ordered that a copy of this judgment 
be certified to the office of the Register of Deeds of Lenoir County... .” 

Plaintiff appeals from the foregoing judgment and assigns error. 


Matt H. Allen and Geo. B. Greene for plaintiff. 
R. A. Whitaker and J. A. Jones for defendant, 


Denny, J. Lucy Hardy, widow of Fred Hardy, remained in posses- 
sion of the lands of which her husband died seized and possessed, and 
in which Jands she was entitled to dower, but which dower was never 
set apart to her. While she was in possession, as the widow of Fred 
Hardy, she executed a mortgage deed on the premises, defaulted in the 
payment thereof, and at the foreclosure sale became the purchaser of the 
property. Does the deed from her mortgagees to her constitute color 
of title? | 

In our opinion a widow, while in possession of the lands of which her 
husband died seized and possessed, and in which lands she is entitled to 
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dower, but which dower was never set apart to her, cannot perfect title 
to the premises in herself by claiming adverse possession under color of 
title for seven years, where it appears she mortgaged the premises, 
intentionally defaulted, and purchased the property at her own mort- 
gagees’ sale in order that she might obtain a deed on which she could rely 
as color of title. 2C.J.S., see. 170, p. 744; Bell v. Bell, 159 La., 460, 
105 So., 509. 

In this case the widow, not having had dower assigned to her, had 
nothing to convey at the time she mortgaged the premises, and the mort- 
gagors had nothing to foreclose at the time of the purported foreclosure 
sale. The mortgagees apparently were the agents of the mortgagor and 
entered into the arrangement for a foreclosure sale for the sole purpose 
of defrauding the heirs of the widow’s deceased husband out of their 
inheritance. She mortgaged the premises for $389.75, on April 26, 1929, 
and paid the mortgagees $400.00 for the property at the foreclosure sale 
on January 2, 1930. If she had the money to purchase the property for 
$400.00 at the foreclosure sale, she could have paid off the indebtedness 
secured by her mortgage without foreclosure, and it was her duty to have 
done so. 

“The courts have consistently held that a deed will give color of title 
so as to permit a plea of the Statute of Limitations by the grantee, even 
though the grantor 1s chargeable with fraud, if the grantee accepts the 
deed in good faith without knowledge of the fraud. While the matter 
of fraud is thus considered immaterial by some courts, actual fraud is 
neither sanctioned nor cured by the Statute of Limitations.” 1 Am. 
Jur., see. 198, p. 903. A party who acts in bad faith is not protected or 
benefited by the statute of limitations. Baker v. Schofield, 248 U. S., 
114, 61 Law Ed., 626. 

Even though it should be conceded that the mortgagees’ deed under 
consideration constituted color of title, we do not think the title to the 
land in controversy was perfected in Lucy Hardy, widow of Fred Hardy. 
There is nothing in this record to indicate that she entered into posses- 
sion under this deed adversely to the rightful heirs; but, on the contrary, 
it is admitted that she was in possession of the lands involved herein 
after the death of her husband, on 23 October, 1928, until her own death, 
on 22 December, 1939, and that during said period she was in the peace- 
able possession of said land, undisturbed by the heirs or anyone claiming 
under them. 

In Noron v. Williams, 95 N. C., 108, in discussing the possession of the 
widow, the Court, speaking through Werrimon, J., said: “The widow 
entitled to dower remained upon the land after the death of her husband, 
and continued to do so several years, but no dower was ever assigned to 
her. Her possession was not adverse to the wife of the plaintiff, in her 
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lifetime; indeed, she was in possession under her, and the defendant’s 
presence did not have the effect to prevent the seizin of the plaintifi’s 
wife, or his rights as the husband.” The foregoing case was cited in 
Atwell v. Shook, 183 N. C., 387, 45 S. E., 777, and the principle as 
deduced therefrom stated thusly: “The possession of a widow, to whom 
no dower has been assigned, is not adverse to the heirs at law of her 
deceased husband.” Page v. Branch, 97 N. C., 97; Everett v, Newton, 
118 N. C., 919, 23 S. E., 961. “In 21 C. J., 942, sec. 74, it is stated: 
‘Tf the life tenant purchases ... the property at a sale to satisfy an 
encumbrance, he cannot hold such . . . property to his exclusive benefit, 
but will be deemed to have made the purchase for the benefit of himself 
and the remainderman or reversioner . . . If the life tenant pays more 
than his proportionate share, he simply becomes a creditor of the estate 
for that amount.’ Again, on the same page, it is stated: ‘Neither a life 
tenant, nor one claiming under him, who allows property to be sold for 
taxes, or the satisfaction of an encumbrance, ... can acquire a title 
adverse to the remainderman or reversioner by purchasing at the sale.’ 
Dower is a life estate. JZolt v. Lynch, 201 N. C., 404, 160 8, E., 469; 
Chemical Co. v. Walston, 187 N. C., 817, 123 S. E., 196.” Creech v. 
Wilder, 212 N. C., 162, 193 S. E., 281. Therefore, if the possession is 
not adverse, her oceupancy for more than twenty years would not have 
perfected title in her. Likewise, a deed, which ordinarily would be color 
of title, does not draw to the claimant the protection of the statute otf 
limitations where the requisites of adverse possession are not present. 
1 Am. Jur., sec. 196, p. 901. Barbee v. Bumpass, 191 N. C., 521, 187 
S.E., 275; Clendenin v, Clendenin, 181 N. C., 465, 107 5. E., 458. 

A deed procured by a widow, under the circumstances disclosed in this 
record, where there is no evidence that the character of her possession 
was in any manner changed thereby, and no evidence of express notice 
having been given to the rightful heirs of any intention to claim ad- 
versely to them, is insufficient to convert the possession of the widow, 
which is not adverse to the rightful heirs, into possession adverse to them. 
2©, J., see. 210, p. 124, 

The judgment of the court below is 


Affirmed. 
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R. H. LEACH v. J. M. QUINN anpb Wires, JESSIE B. QUINN, J. 0. MILLER 
AND WIFE, LIZZIE MILLER, J. M. QUINN anp J. O. MILLER, Partners 
TRADING AS QUINN & MILLER, a PartTNERSHIP, QUINN & MILLER 
COMPANY, INCORPORATED, W. M. BUNN, anp FARMERS SUPPLY 
COMPANY OF KINSTON, a CorporATION; AND J. R. MILLER anp J. O. 
MILLER, JR., ADMINISTRATORS OF THE ESTATE or J. O. MILLER, De- 
CEASED, 

(Filed 7 April, 1948.) 


1. Reference § 3— 
A plea in bar is so peremptory as to prevent the plaintiff from further 


prosecuting his cause with effect and, if established by proof, to destroy 
the action altogether. 


2. Same— 
It is well settled in this jurisdiction that a plea in bar will repel a 
motion for a compulsory reference, and no order of reference should be 
entered until the issue of fact raised by the plea is first determined. 


w 


. Reference §§ 2b, 8— 


Where defendant objects and excepts to an order of compulsory refer- 
ence, he has the option of appealing at once or of awaiting final Judgment 
to present his exception to the order duly preserved. 


APPEAL by defendants from Thompson, J., at November Term, 1942, 
of Lenorr. 


The plaintiff alleges that he was the owner of one-fourth of the capital 
stock of the Farmers Supply Company of Kinston, Incorporated, and 
one-fourth interest in the Hudson-Essex Motor Company, a partnership, 
and that the other three-fourths of the capital stock in said corporation 
and the other three-fourths interest in said partnership were owned in 
equal portions by the defendants J. M. Quinn, J. O. Miller and W. M. 
Bunn, and that he instituted this action to recover of the defendants 
Quinn and Miller one-fourth interest in the assets owned originally by 
the said supply company and said motor company prior to the filing of 
voluntary petitions in bankruptcy by said companies, and transferred to 
said Quinn and Miller under a parol agreement between plaintiff Leach 
and defendants Quinn and Miller, and acquiesced in by defendant Bunn. 

The plaintiff alleges that the defendants Quinn and Miller entered 
into a parol agreement with him and defendant Bunn that the assets of 
the Farmers Supply Company and of the Hudson-Essex Motor Com- 
pany, transferred and delivered to defendants Quinn and Miller, would 
be held in trust by them for the purpose of liquidating the amount bor- 
rowed by said supply company and motor company to make composition 
settlement in bankruptcy of the indebtedness of said companies, and that 
any remaining assets which were not exhausted in paying the amount 
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borrowed to make composition would be held in trust for the use and 
benefit of the plaintiff and of the defendants Quinn and Miller, and of 
defendant Bunn, in accord with their respective stocks and interests in 
said companies. 

The plaintiff further alleges that in pursuance of such agreement he 
transferred his one-fourth capital stock in the Farmers Supply Company 
and one-fourth interest in the Hudson-Essex Motor Company to defend- 
ants Quinn and Miller, and that the assets of said companies were 
thereby delivered to defendants Quinn and Miller, and were by them 
sold, and that compositions with the creditors of the supply company 
and of the motor company were effected; that the plaintiff Leach and 
defendant Bunn transferred their respective stocks and interests in said 
companies, and joined in the transfer of the assets of the supply company 
and motor company to Quinn and Miller for the purpose of effecting 
such compositions all under the parol agreement that the transferees, 
Quinn and Miller, would hold any surplus after such compositions had 
been made to be distributed so that the plaintiff would receive his propor- 
tionate part thereof; and further that defendants Quinn and Miller have 
refused to account to the plaintiff for his proportionate part of the funds 
and property which came into their hands under said parol agreement 
and remained there after the compositions had been effected. 

The defendants, except W. M. Bunn, filed answer wherein they denied 
the material allegations of the complaint, and pleaded in bar of the 
plaintiff’s alleged cause of action the execution and delivery of deeds to 
Quinn and Miller for certain real estate by the plaintiff and by the 
Farmers Supply Company and the Hudson-Essex Motor Company, 
acquiesced in by plaintiff; and further pleaded in bar of the plaintiff’s 
alleged cause of action the acquiescence of the plaintiff in the bankruptcy 
proceedings of the Farmers Supply Company and of the Hudson-Essex 
Motor Company; and still in bar of plaintiff’s right to recover the 
defendants pleaded the voluntary petition in bankruptcy filed by the 
plaintiff, and that any cause of action existing by virtue of such parol 
trust as is alleged in the complaint accrued to the creditors of the plaintiff 
and should be administered under the jurisdiction of the bankrupt court; 
and also in bar of plaintiff’s right to recover the defendants pleaded the 
three years statute of limitations; and the defendants further pleaded in 
bar of the plaintiff’s alleged cause of action the acquiescence of the 
plaintiff in the transfer of the assets of the Farmers Supply Company 
and of the Hudson-Essex Motor Company to one C. A. Penick, without 
divulging any claim which the plaintiff may have had thereto by virtue 
of a parol contract or otherwise; and, finally, the defendants in bar of 
plaintiff’s alleged cause of action, averred that such parol agreement as 
is set forth in the complaint would be in violation of the provisions of 
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the bankruptcy law of the United States, and, therefore, illegal and void, 
and would preclude the plaintiffs right to maintain an action based 
thereon. 

Reply and amended complaint were filed, as well as a rejoinder which 
did not materially affect the original allegations of the complaint and 
answer, except the amended complaint alleged that the defendants Quinn 
and Miller induced the plaintiff to transfer to them his stock in the 
Farmers Supply Company and interest in the Hudson-Essex Motor 
Company “for the purpose of gaining possession of and title to the 
property of this plaintiff, W. M. Bunn, the Farmers Supply Company 
of Kinston, a corporation, and the Hudson-Essex Motor Company, a 
partnership, wrongfully.” 

The cause came on for hearing at the November Term, 1942, of the 
Superior Court of Lenoir County, when and where, upon motion of the 
plaintiff and over objection and exception of the defendants, the court 
ordered a compulsory reference, without first having disposed of the 
several pleas in bar of the plaintiff’s alleged cause of action. From this 
order the defendants appealed, assigning error. 


J, Faison Thomson, F. FE. Wallace, and Sutton & Greene for plaintiff, 
appellee. 
J. A. Jones for defendants, appellants. 


ScuHEenck, J. Having objected and excepted to the order of compul- 
sory reference entered below, the defendants had the option to appeal at 
once or to wait final judgment to do so, to present the exception to the 
order duly preserved. Lumber Co. v. Pemberton, 188 N. C., 582, 125 
S. E., 119. They have elected to pursue the former course. Hence, we 
now have presented in this Court the sole question as to whether there 
was error In making an order of compulsory reference without first 
determining the pleas in bar made in the answer to the allegations con- 
tained in the complaint. We are constrained to hold that the question 
posed must be answered in the affirmative. 

“Tt is well settled in this jurisdiction that a plea in bar‘ will repel a 
motion for a compulsory reference, and no order of reference should be 
entered until the issue of fact raised by the plea is first determined, . . .” 
Grimes v. Beaufort County, 218 N. C., 164, 10 S. E. (2d), 640. 

“What constitutes a plea in bar has been considered and accurately 
defined by this Court in Bank v. Hvans, 191 N. C., 538, as follows: “In 
a legal sense it 1s a plea or peremptory exception of a defendant, sufh- 
cient to destroy the plaintiff’s action, a special plea constituting a sufh- 
cient answer to an action at law, and so ealled because it barred—z.e., 
prevented—the plaintiff from further prosecuting it with effect, and, if 
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established by proof, defeated and destroyed the action altogether.” 
Haywood County v. Welch, 209 N. C., 583; Jones v, Beaman, 117 N. C., 
959.’ Preister v. Trust Co., 211 N. C., 51, 188 S. E., 622.” Lnthographic 
Co. v. Mills, 222 N. C., 516, 23 S. E. (2d), 918. The pleas in bar con- 
tained in the defendants’ answer fall clearly within the definition here 
set forth. 

We do not concur in the position urged by the appellee, that this case 
falls within a possible exception to the general rule that a plea im bar 
should be first determined before an order of compulsory reference 1s 
made because a reference may divulge facts necessary for the proper 
decisions of the issues raised by the plea in bar. No facts necessary for 
the determination of the pleas in bar could be involved in the examina- 
tion of the long account for which alone the order of reference was 
made. C.S., 573 (1). 


Reversed. 


W. M. BUNN v. J. M. QUINN anpb Wire, JESSIE B. QUINN, J. O. MILLER 
AND Wire, LIZZIE MILLER, J. M. QUINN anp J. O. MULLER, PARTNERS 
TRADING AS QUINN & MILLER, A ParTNeRSHIP, QUINN & MILLER 
COMPANY, INC., R. H. LEACH, anp FARMERS SUPPLY OF KINSTON, 
A CORPORATION; AND J. R. MILLER anp J. O. MILLER, JR., ADMINIs- 
TRATORS OF THE ESTATE OF J. O. MILLER, DECEASED. 


(Filed 7 April, 1943.) 


AppEAL by defendants from Thompson, J., at November Term, 1942, 
of Lenorr. 


J. Faison Thomson, F. E. Wallace, and Sutton & Greene for plainitff, 
appellee. 


J. A. Jones for defendants, appellants. 


Scuencxk, J. This case is practically identical with the case of Leach 
v. Quinn, ante, 27, except that the positions of the plaintiff Bunn and 
of the defendant Leach in this case are interchanged with that of the 
plaintiff Leach and defendant Bunn in the former case. What is said 
in the disposition of the former case is applicable to this case. 

The order of compulsory reference entered below is 

Reversed. 
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(Filed 7 April, 1943.) 
1. Criminal] Law § 33— 


The competency of an alleged confession is a preliminary question for 
the trial court. 


2 ° Sam e-— 


Confessions are to be taken as prima facie voluntary, and admissible in 
evidence, unless the party against whom they are offered allege and show 
facts authorizing a legal inference to the contrary. 


3. Same— 


In a prosecution for murder, where defendant confessed shortly after 
the homicide to officers, one of whom was the coroner, such confession is 
not inadmissible because defendant was not advised of his rights under 
C. 8., 4561, the provisions of which are applicable only to preliminary 
judicial examinations, 


When a confession is admitted in evidence and thereafter defendant 
testifies that he was drunk when the confession was made to officers, 
which the officers deny, a verdict of guilty will not be disturbed, no request 
having been made to strike or withdraw the confession from the consid- 
eration of the jury. 


5. Homicide §§ 2%a, 27c— 


In a prosecution for murder a charge to the jury in these words, “and 
if you find that in shooting and killing the deceased he (accused) did so 
with premeditation and deliberation, that would constitute murder in the 
first degree,” is not reversible error, when it appears from the charge in 
its entirety that the court properly instructed the jury in respect to the 
burden of proof and repeated the instruction several times. 


ApPEaL by defendant from Pless, J., at October Term, 1942, of 
CABARRUS. 

Criminal prosecutions tried upon indictments charging the defendant, 
in one bill, with the murder of W. A. Godwin, and in another, with the 
murder of Annie Lee Stafford, consolidated and tried together, as both 
homicides arose out of a single occurrence from shots fired in close 
succession. 

The record discloses that the defendant and his wife owned a house in 
the mill village of Kannapolis, Cabarrus County, the title being vested 
in them as tenants by the entirety; that the defendant objected to his 
wife’s relatives living with them and had ordered them to leave; that on 
the night of 1 October, 1942, the defendant came home and asked his 
wife if her father, W. A. Godwin, was there; that on being informed he 
was, the defendant went into the room where his father-in-law and his 
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wife’s sister, Annie Lee Stafford, were and opened fire, killing both of 
them. 

There is evidence that the feme deceased was shot first, and that a 
struggle ensued between the defendant and his father-in-law before the 
latter was shot. 

Later that night, the defendant told the officers, one of whom was the 
coroner of the county, “I went down there to kill them and that is what 
I done and there is one thing I regret about it, that I didn’t kill my 
wife.” 

On the trial, the defendant contended that he shot his father-in-law in 
self-defense, and that his sister-in-law was accidentally hit. He stated 
that he did not remember confessing the crime and that the confession, 
if any, was made while he was drunk. 

Verdicts: In No. 2326, wherein the defendant is charged with the 
murder of Annie Lee Stafford, “Guilty of murder in the second degree.” 

In No. 2326-A, wherein the defendant is charged with the murder of 
W. A. Godwin, “Guilty of murder in the first degree.” 

Judgments: In No. 2326, imprisonment in the State’s Prison for a 
period of 30 years not to run concurrently with any other sentence and 
not to postpone or affect the sentence of death in the other case consoli- 
dated herewith. 

In No. 2326-A, death by asphyxiation. 

Defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
A. A. Tarlton and J, F. Sossomon for defendant. 


Sracy, C. J. We have here for determination, (1) the competency or 
admissibility in evidence of certain alleged confessions, and (2) the 
correctness of the charge. 

The testimony of the officers, relative to statements made by the de- 
fendant shortly after the homicides, is challenged on two grounds, first, 
because the defendant was not cautioned or advised of his rights as 
required by C. S., 4561, and, second, for that the statements were made 
by the defendant while he was drunk. 

First, in respect of the failure to inform the defendant that he was at 
liberty to refuse to answer any questions, and that such refusal could not 
thereafter be used to his prejudice, it 1s enough to say the provisions of 
C. S., 4561, are applicable only to preliminary judicial examinations. 
S.v. Grier, 208 N. C., 586, 166 S. E., 595. Here, the questioning of the 
defendant was not in a judicial proceeding, as was the case in S, v. AMat- 
thews, 66 N. C., 106, cited and relied upon by the defendant. Cf. 
McNabb v. U. S., October Term, 1942, decided March 1, 1943. 
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Second, as to the alleged drunkenness of the defendant when the con- 
fessions were elicited, the challenge does not seem to have been made on 
this ground. It is true, the defendant later testified that he was drunk 
when questioned by the officers, which the officers denied, but there was 
no request to strike out the confessions or to withdraw them from the 
consideration of the jury, as was done in the case of S. v. Anderson, 208 
N. C., 771, 182 S. E., 643. 

The competency of an alleged confession is a preliminary question for 
the trial court, S. v. Andrew, 61 N. C., 205, to be determined in the 
manner pointed out in 8. v. Whitener, 191 N. C., 659, 182 S. E., 608, 
and the court’s ruling thereon is not reviewable on appeal, unless accom- 
panied by some imputed error of law or legal inference. S. v. Manning, 
221 N. C., 70, 18 S. E, (2d), 821. 

It is to be noted the confessions are not assailed for involuntariness. 
“Unless challenged, the voluntariness of a confession will be taken for 
granted.” S.v. Wagstaff, 219 N.C., 15,12 8S. E. (2d), 657. A free and 
voluntary confession by one guilty of a crime affords testimony of the 
highest credibility and usually of a character which may be easily veri- 
fied. On the other hand, open and frank responses by innocent persons 
arrested under misapprehension are generally powerful aids in securing 
their prompt discharge from custody. “Confessions are to be taken as 
prima facte voluntary, and admissible in evidence, unless the party 
against whom they are offered allege and show facts authorizing a legal 
inference to the contrary”’—Dillard, J., in 8. v. Sanders, 84 N. C., 729. 

The exceptions in respect of the rulings on evidence are not sustained. 

We now turn to the defendant’s principal exception, or the one upon 
which he chiefly relies. In charging the jury, the court used this expres- 
sion: “. . . and if you find that in shooting and killing the deceased 
Godwin he did so with premeditation and deliberation, that would con- 
stitute murder in the first degree.” The vice in this instruction, so the 
defendant contends, is that it incorrectly states the intensity of proof 
required to show the elements of premeditation and deliberation in a 
capital case. If the instruction stood alone, there might be substance to 
the exception. However, it appears from a reading of the charge in its 
entirety, that the court properly instructed the jury in respect of the 
burden of proof, and repeated the instruction several times. The State 
was required to prove the case in all of its elements “beyond a reasonable 
doubt,” the degree of proof required in a criminal prosecution. S. v. 
Schoolfield, 184 N. C., 721, 114 8S. E., 466. The quantum of proof was 
correctly stated in a number of instances. “An exception of this sort 
must be considered in connection with the entire charge and is not to be 
determined by detaching clauses from their appropriate setting”—Adams, 
J., in S. v. Ellis, 203 N. C., 836, 167 S. E., 67. The charge is to be 
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construed contextually. S. v. Lee, 192 N. C., 225, 184 S. E., 458. So 
interpreted, the present charge appears to be free from successful chal- 
lenge. S.v. Smith, 221 N. C., 400, 20 8. EK. (2d), 360. 

The remaining exceptions are equally resolvable in favor of upholding 
the trial, a course we are enjoined to pursue in balancing the scales 
between the State and the individual. 

The jury rejected the defendant’s plea of self-defense, which was 
mildly supported by the defendant, and strongly contradicted by the 
State’s case. After arming himself with a gun, the defendant says, “I 
went over there to run him off,’ meaning that he went with a gun to 
run his father-in-law away from his home. This was in the middle of 
the night, about 2:00 am. The deceased was in bed at the time. De- 
fendant says: “I woke him up and told him to get up and get his clothes 
on, he was getting out of there. When I called him he kinder raised up 
off his pillow on his elbows. . . . He scooped the covers all at once and 
came after me. ... He was reaching for the gun barrel when I shot 
him. ... Mrs. Stafford was shot some time during the wrestle, a few 
seconds after her daddy got hold of the gun.” 

The defendant admitted on cross-examination that he had been in- 
dicted 12 or 15 times, and that he had served three road sentences, one 
for whiskey, one for assaulting his wife, and the last for manufacturing 
whiskey. “I haven’t missed a day for the last six months drinking.” 
However, it was not contended that the defendant was crunk at the time 
of the shooting. He says he took severa) drinks after the shooting and 
was drunk when he made the statements to the officers, albeit the officers 
failed to detect any drunken condition. The case presented was largely 
one of fact determinable alone by the trial court and the jury. 

No reversible error has been made to appear, hence the verdicts and 
judgments will be allowed to stand. 

No error. 


IN RE WILL or B. F. COOPER, DECEASED. 
(Filed 7 April, 1948.) 


Wills § 22: Appeal and Error § 38— 

Upon filing a caveat to a will the burden of showing reversible error is 
upon caveators, and verdict and judgment will not be set aside for harm- 
less error or for mere error and no more. To accomplish this result, it 
must appear not only that there is error, but also that it is material and 
prejudicial, amounting to a denial of some substantial right. 


AppEAL by caveators from Burney, J., at August Term, 1942, of 
Duriin. No error. 
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This was a proceeding to probate the will of B. F. Cooper, deceased. 
Caveat was filed by the children of the decedent by a former marriage, 
alleging that the paper writing propounded was not the last will and 
testament of the decedent, for that its execution was procured by undue 
influence, and that at the time of its execution B. F. Cooper did not 
have sufficient mental capacity to make a will. 

In the Superior Court, upon issues submitted, the jury returned the 
following verdict: 

“1, Was the paper writing propounded, dated the 21st day of October, 
1927, executed by B. F. Cooper according to the formalities of the law 
required to make a valid last will and testament? Answer: Yes. 

“2. At the time of signing and executing said paper writing, did the 
said B. F. Cooper have sufficient mental capacity to make and execute 
a valid last will and testament? Answer: Yes. 

“3. Was the execution of said paper writing propounded in this cause 
procured by undue influence, as alleged? Answer: No. 

“4, Is the said paper writing referred to in issue No. 1, propounded 
in this cause, and every part thereof, the last will and testament of B. F. 
Cooper, deceased? Answer: Yes,” 

From judgment on the verdict declaring the paper writing propounded 
to be the last will and testament of B, F. Cooper, deceased, the caveators 
appealed. 


Beasley & Stevens and R. D. Johnson for propounders. 
Sutton & Greene and J. A. Jones for caveators. 


Devin, J. B. F. Cooper was thrice married. As fruit of the first 
marriage six children were born. The second marriage ended in a 
divorce, without children. In 1916, when he was 59 years of age, he 
married his third wife, Macy Cooper, who was then 15 years old. Of 
the last marriage three children were born, two of them now under the 
age of 21 years. 

In 1927 he executed what purported to be his last will and testament, 
wherein he devised the bulk of his estate, consisting of real and personal 
property, to his wife Macy and her three children. Im the will he 
explained his reasons for the apparent discrimination between his older 
and younger children. 

In August, 1941, B. F. Cooper died. The paper writing purporting 
to be his will was offered for probate by the corporate executor therein 
named, and the six children of his first marriage filed a caveat attacking 
the validity of the will on the ground of mental incapacity and undue 
influence. On the trial the verdict was against the caveators, and the 
will was established in solemn form. 
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The counsel for caveators, in the zealous effort to protect the interests 
of their clients, noted numerous exceptions to the rulings of the court 
below in the admission of testimony and to the instructions to the jury, 
and have brought forward in their appeal thirty-nine assignments of 
error, but upon an examination of these we are unable to find any of 
sufficient moment to warrant a new trial. The case seems to have been 
fairly tried. Fifty-nine witnesses were examined. From a considera- 
tion of the testimony thus adduced, and under a charge free from error, 
the triers of the facts concluded that at the time of the execution of the 
will in 1927 B. F. Cooper had sufficient mental capacity, as defined by 
the court, to dispose of his property by will, and that its execution was 
not procured by undue influence. The evidence was fully sufficient to 
support these findings. 

The burden of showing error was upon appellants. In order to war- 
rant a new trial it must be made to appear that the rulings of the trial 
court have injuriously affected the appellants’ cause in some material 
respect, and that the jury was probably misled thereby. As was said in 
Wilson v. Lumber Co., 186 N. C., 56, 118 8. E., 797, “Verdicts and 
judgments are not to be set aside for harmless error or for mere error 
and no more. To accomplish this result, it must be made to appear not 
only that the ruling complained of is erroneous, but also that it is mate- 
rial and prejudicial, amounting to a denial of some substantial right.” 
Collins v. Lamb, 215 N. C., 719, 2 8. E. (2d), 863; &. R&R. v. Thrower, 
217 N. C., 77 (82), 6 S. E. (2d), 899; S. v. Wray, 217 N. C., 167, 
78. E. (2d), 468; Caldwell v. R. £., 218 N. C., 68 (71), 10 8S. E. (2d), 
680. 

Without undertaking to discuss serzatvum appellants’ numerous assign- 
ments of error, an examination of each of these, in connection with the 
entire record, leaves us with the impression that the verdict and judg- 
ment should not be disturbed. 

No error. 


FINNIE DAVIS v. RUBY LEE HOWARD DAVIS. 
(Filed 4 April, 1948.) 


1. Deeds § 2a: Insane Persons § 11-— 
The law presumes every person sane in the absence of evidence to the 
contrary. Likewise, after a person is found to be mentally tncompetent 
there is a presumption that the mental incapacity continues. 


2. Same— 


Where a plaintiff sues to cancel his deed and alleges and offers evidence 
of mental incapacity to make the deed, it is necessary -n order to main- 
tain the action to allege and prove a restoration of his mental capacity. 
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3. Same— 

Mental capacity required for the valid execution of a deed is the ability 
to understand the nature of the act in which the party is engaged and its 
scope and effect, or its nature and consequence; not that he should be 
able to act wisely or discreetly, nor to drive a hard bargain, but that he 
should be in such possession of his faculties as to know at least what he 
is doing. 


4. Deeds § 2c— 


A grantor in a deed, except in cases of fraud, mistake, or undue influ- 
ence, will not be permitted to contradict the terms of his written deed. 


ct 


Deeds § 2a: Estoppel § 1— 

If the plaintiff is mentally competent to assert his rights and protect 
his interest at the present time, and there has been no change in his men- 
tal capacity since he executed the deed in question, he is estopped from 
challenging the validity thereof. 


ApprEaL by defendant from Burney, J., at September Term, 1942, of 
Cenorr, 

Civil action to cancel certain deeds. 

1. The plaintiff and defendant were married in September, 1935, and 
thereafter lived together as husband and wife until some time in Septem- 
ber, 1939. 

2. Prior to his aforesaid marriage, the plaintiff was the owner in fee 
simple, subject to the life estate of his father, George W. Davis, of a 
23.25 acres tract of land, situate in Lenoir County, N. C. 

3. On 19 October, 1938, the plaintiff and his wife, the defendant, 
executed a deed conveying the aforesaid premises to Paul LaRoque. 
Paul LaRoque, by deed bearing the same date, conveyed the premises 
to Finnie Davis and Ruby Lee Howard Davis, his wife, as tenants by 
the entirety. Both deeds were duly recorded in the office of the Register 
of Deeds of Lenoir County, N. C., on 22 October, 1938. 

4. Plaintiff brings this action to set aside and cancel the aforesaid 
deeds. He alleges that the defendant obtained execution of said deeds 
by undue influence and that he, the plaintiff, did not possess sufficient 
mental capacity to make and execute a deed on 19 October, 1938. 

5. The pertinent issues submitted to the jury, and the answers thereto, 
are as follows: 

“Did the defendant obtain the execution of the deed from Finnie Davis 
and Ruby Lee Davis to Paul LaRoque and from Paul LaRoque to Finnie 
Davis and Ruby Lee Davis, dated October 19, 1938, by undue influence, 
as alleged in the complaint? Answer: No. 

“Did Finnie Davis possess sufficient mental capacity to make and 
execute the deed from Finnie Davis and Ruby Lee Howard Davis to 
Paul LaRoque, dated October 19, 19388? Answer: No.” 


38 IN THE SUPREME COURT. [223 


Davis vt. DAVIS. 


he i i a i RR | 


Whereupon judgment was entered setting aside and declaring null 
and void the deeds referred to herein. Defendant appeals, assigning 
error. 


R.A. Whilaker for plaintiff. 
J. A. Jones for defendant. 


Denny, J. The verdict of the jury in this case eliminates a consid- 
eration of fraud or undue influence. Plaintiff's case rests on the allega- 
tion and evidence offered in support thereof to the effect taat at the time 
of the exeeution of said deeds, plaintiff did not possess sufficient mental 
‘apacity to make and execute the same or to know and «understand the 
nature and extent of his acts. In the case of Lainb v. Perry, 169 N.C., 
436, 88 S. E., 179, this Court said: “The mental capacity required for 
the valid execution of a deed is the ability to understand the nature of 
the act in which the party is engaged and its scope and effect, or its 
nature and consequences—not that he should be able te aet wisely or 
discreetly, nor to drive a good bargain, but that he should be in such 
possession of his faculties as to enable him to know at least what he is 
doing and to contract understandingly. .. . A want of adequate mental 
eapacity of itself vitiates the deed, while mere mental weakness or in- 
firmity will not do so, if sufficient intelligence remains to understand the 
nature, scope, and effect of the act being performed.” 

The law presumes that every person is sane in the absence of evidence 
to the contrary. Likewise, after a person has once been found to be 
mentally incompetent there is a presumption that the mental incapacity 
continues. 

When the grantor in a deed brings an action to set aside and cancel 
his deed and alleges and offers evidence tending to prove that at the time 
of the execution of the deed he did not have sufficient mental capacity to 
make a deed or to know and understand the nature and extent of his 
acts, it is necessary in order to maintain the action in his own behalf to 
allege and prove a restoration of his mental capacity; otherwise, he is 
presumed to be incompetent to bring the action. It will be noted that 
in the case of Lamb v. Perry, supra, the action was brought by a next 
friend. 

A grantor In a deed, except in cases of fraud, mistake or undue influ- 
ence, will not be permitted to contradict the terms of his written deed. 
Gaylord v. Gaylord, 150 N. C., 222, 63 8S. E., 1028. 

If the plaintiff is mentally competent to assert his rights and protect 
his interest at the present time, and there has been no change in his men- 
tal capacity since he executed the deed in question, he is estopped from 
challenging the validity thereof. Gaylord «+. Gaylord, supra. 

The judgment of the court below is 

Reversed. 
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STATE v. JAMES UTLEY. 
(Filed 14 April, 1943.) 


1. Constitutional Law § 28— 


The constitutional right of the accused in a criminal prosecution, to be 
informed of the accusation against him and to confront his accusers and 
witnesses with other testimony, carries with it, not only the right to face 
one’s ‘accusers and witnesses with other testimony,” but also the oppor- 
tunity fairly to present one’s defense. 


2. Criminal Law § 44— 


A motion for continuance, in a criminal prosecution, is addressed to 
the sound discretion of the trial court, and its ruling thereon is not 
subject to review on appeal, except in a case of manifest abuse. 


8. Constitutional Law § 28: Criminal Law § 44— 


4. 


5. 


6. 


rf 


In a prosecution for murder, where accused moved for a continuance 
on account of the absence of material witnesses, stating what the wit- 
nesses’ testimony would be, and the solicitor admitted that the witnesses 
would testify as stated and the court denied the motion for continuance, 
specifically and in detail instructing the jury to consider that the wit- 
nesses had so testified and to give this evidence consideration just as if 
the witnesses had been present in court and testified for defendant, there 
is no denial of defendant’s constitutional right. 


Criminal Law § 48c— 


Where the court sustains an objection to a question asked a defense 
witness, in a criminal case, and the record fails to show what the witness 
would have answered, no error is shown and the ruling must be sustained. 


Homicide § 27b— 


In a prosecution for murder, where the killing is not denied and where 
defendant pleaded self-defense and took the stand and testified that he 
was attacked by deceased, the court’s charge as follows was not errone- 
ous—‘“to create manslaughter the defendant, and not the State, has the 
burden of showing there was no malice; and if he would be entirely 
absolved, he must go further and establish that the killing was not unlaw- 
ful, that is, that it was done in self-defense.” 


Homicide § 1— 


Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. Murder in the 
second degree is the unlawful killing of a human being with malice, but 
without premeditation and deliberation. Manslaughter is the unlawful 
killing of a human being without malice and without premeditation and 
deliberation. 


Homicide §§ 6a, 6b, 16— 


The intentional killing of a human being with a deadly weapon implies 
malice, and, if nothing else appears, constitutes murder in the second 
degree. And upon proof or admission of an intentional killing, the burden 
is on the defendant to show to the satisfaction of the jury facts and 
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circumstances sufficient to reduce the homicide to manslaughter or to 
excuse it. 
8. Criminal Law § 53a: Trial § 29a— 
A charge is to be construed contextually and not by detaching clauses 
from their appropriate setting. 
9. Criminal Law § 65— 


Where, in a prosecution for murder, the indictment, evidence and ver- 
dict correctly described the person killed as ‘‘Cora Lee Utley,” which is 
the correct name, while the judgment in the ease reads “one Carrie Lee 
Utley,” this discrepaney comes within the rule of idem sonans and is not 
a fatal variance, 


APPEAL by defendant from less, /., at October Term, 1942, of 
MonTGOMERY. | 

Criminal prosecution upon two indictments, charging defendant in 
No, 731 with murder of Cora Lee Utley and in No. 732 with murder of 
J. T. Collins, consolidated by consent for purpose of trial and tried 
together. (See S. v. Grass, ante, 31.) 

Upon the trial below the State offered evidence tending to show that 
on morning of 24 July, at time homicide in question occurred, “a picking 
crew,” composed of Cora Lee Utley, age 24 years, wife of defendant, 
J. T. Collins, age 21 years, brother of Cora Lee Utley, Willa Meta Pugh, 
age 18 years, Eleo Covington, who married niece of Cora Lee Utley, 
and perhaps others, under C. A. Campbell as foreman, were picking 
peaches at the Montgomery Orchard; that the defendant, armed with a 
butcher knife, the blade of which was 12 to 14 inches long, came into the 
orchard and approached “the crowd”; that J. T. Collins asked defendant 
if he wanted a job, to which defendant replied, “No, I believe not,” 
“No,” or “No, there isn’t enough of them for me,” as variously stated 
by witnesses, and that defendant immediately assaulted J. T. Collins, 
and then Cora Lee Utley, inflicting wounds from which they died. 

Eleo Covington, as witness for the State, described the occurrence in 
this manner: “I saw James Utley come down one of the peach rows 
toward where the crowd was picking. Cora Lee was picking and J. T. 
and the other girl was picking another row above them. J. T. moved 
up to the other side and asked James Utley if he wanted a job. Utley 
said, ‘No, I believe not.’ Then J. T. moved to another tree. James, the 
defendant, walked from the tree he was at and did like that and walked 
by J. T. like he was going to back up, and when he did he grabbed J. T. 
in the back of his belt and stabbed J. T. in the side with a butcher knife 

. in the right side, and if J. T. was doing anything or saying any- 
thing, I did not hear it... . J. T. went across the orchard. I saw him 
catch the pick-up. He was bleeding in the side. I did not see him any 
more. James pulled around the tree and went to his wife, Cora Lee. 
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Cora Lee ran to Mr. Campbell, and le ran after her. She tripped and 
fell, and when she did, J seen James stab her through her arm with a 
buteher knife. He ran 12 or 15 feet after Cora Lee... . I next saw 
her standing up and James had walked off and she said he had killed her 
and fell back on the peach tree... . [T heard him (defendant) ask Mr. 
Alex Campbell if she was dead and he told him Yes. Tle said if she 
wasn’t he was going to finish her. Mr. Alex caught him on the shoulder 
and told him not to do that, he had done enough. Cora Lee did not 
strike at the prisoner at the time he stabbed her, and had no weapon in 
her hand, and I did not see any weapon in J. T. Collins’ hand. Cora Lee 
died under the peach tree m about twelve minutes after she was stabbed. 

. James made no effort to render any assistance after he stabbed her. 


... DP was about 18 feet away when James caught J. T. and about 12 
feet when he caught Cora Lee. . . . I did not see J. T. pull a knife from 


his pocket and did not see James get cut on the thumb.” 

Willa Meta Pugh, also witness for State, gives this version: “I was in 
the orchard and saw James when he walked in the field. Ife stood in 
the row opposite the tree where we were picking, and J. T. asked him if 
he wanted a job, and James said No. When J. T. turned his back 
James grabbed him and stabbed him one time. Ife pulled the knife out 
of Collins and ran over to where his wife was; then he chased her around 
the tree and she fell, or he knocked her down, and then he stabbed her 
five or six times while she was on the ground. She did not say any- 
thing... . James did not say anything after he stabbed his wife; he 
left and went down behind the pick-up. Ife came back after she fell 
and wanted to know whether she was dead or not. Ile asked Mr, Camp- 
bell... said if she wasn’t he was going to finish her. Cora Lee was 
not quite dead... she died a few minutes later, J. T. Collins left 
after he was stabbed... . Collins did not attempt to do anything to 
James, and [did not see Collins have any weapon. When James stabbed 
his wife... she had no weapon and I heard him say nothing prior to 
time he stabbed her... . [I was standing between J. T. and Cora Lee 
and saw James when he struck at J.T. J. T. had nothing in his hand; 
T could have seen it if he had had one.” 

C, A. Campbell, also witness for State, gave this narrative of the 
occurrence: “I saw James walking in the field... James said ‘You 
are picking peaches?’ I said ‘Yes.’ Tle said, ‘They are right pretty.’ 
I said ‘Yes.’ He said ‘What kind are they? I said, ‘Elbertas.’ I was 
very close to him at the time. Someone asked him if he did not want a 
job. He said, ‘No, there isn’t enough of them for me.’ Cora Lee came 
running around ine and James ran against me running. I said, ‘Here, 
don’t do that, don’t do that.’ She ran in front of me and stumbled and 
fell face foremost. She rolled over right quick and he ran and dropped 
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down on her with his knee on her and stabbed her one time through the 
right arm, and then... J saw him stab her five times. J. T. ran 
around there and grabbed up a peach basket with about a gallon of 
peaches and hit James with it, and James jumped up and said, ‘I will 
finish you. They ran out 18 feet away and J. T. grabbed a peach limb 
off a dead peach tree and struck at James. At this time my son-in-law 
came by on a pick-up and J. T. caught the back end and went off. James 
ran the pick-up down the field 85 or 40 yards and then he turned around 
and came walking back to where I was standing. ‘Cap, I am sorry I 
done it, but I had to do it,’ he said, ‘those damn Collins’ have been 
running over me for the last ten years.’ I said, ‘James, you have done 
the wrong thing.” He said, ‘Do you know where I can get the law? 
I said, ‘They will be here in a few minutes.’ He said, ‘I will walk on 
down and wait for them.’ Te said, ‘If she ain’t dead, I will finish her.’ 
I said, ‘James, you have done plenty.’ ... I didn’t see what occurred 
between J. T. and James before he got to his wife. J had my back to 
them, and I did not hear anything at all except what James said to me. 

. James was arrested about 500 yards from where the killing took 
place. So far as I know, he made no effort to get away.” 

Sheriff Bruton, who arrested defendant, described the wounds on the 
body of Cora Lee Utley as ‘fone at the shoulder, three cuts in the right 
arm, one right above the hip, two stabs in the back a little to the right 
of the backbone that were to the hollow... seven... altogether,” 
and those on the body of J. T. Collins, as “one cut across the stomach 
about 6 inches long that went to the hollow”; and “a stab wound on the 
right side of the stomach; it went to the heart. They appeared to have 
been made with a knife.” 

On the other hand, defendant, after testifying that he married Cora 
Lee Collins in 1984, that he had been assaulted and threatened by J. T. 
Collins on several occasions; and that on the night befcre the homicide 
he upbraided his wife for her conduct with a man, whom he saw that 
night but did not know, related this story of happenings on the night 
before and at the time of the homicide: “I shaved and went back to my 
wife’s father’s house. They were all sitting on the poreh. When I sat 
down on the porch, J. T. got up and went through the house and asked 
what was that I put in the water bucket. I told him I hadn’t been in 
the house. J. T. had a double-barrel gun and I told him I had not been 
in the house. I was pleading for my life, and his sister told him that 
T had not been in the house and was pleading for my hfe. His sister 
took it away from him and later on that night they went to bed. I 
stayed on the porch until about 3 o'clock. J. T. took the gun in the 
room with him and slept with it across his bed. JI was frightened and 
did not sleep. The next morning my wife asked me to come to the 
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peach farm where she was so that we might talk this thing over, and 
the next morning I went to the peach orchard where they were. I admit 
being afraid of J. T. I went there with the intention of apologizing to 
J. T. and to get my wife so that we could live together. I didn’t go 
there with the intention to kill or hurt anybody. I had never had that 
in mind. ... WhenI got to the farm J. T. asked me if I wanted a job. 
I told him there was not enough to pick. I said: ‘J. T., I come to 
apologize to you about drawing a gun on me.’ He said, ‘Tonight you 
won’t only get it drawn on you, you will get shot.’ I was afraid of him, 
to tell you the truth about it. I grabbed him with this hand (indicat- 
ing). He ran his right hand in his pocket and made a swipe at my neck 
with a knife. I grabbed his hand and he split my finger. . . . When he 
eut me on the finger, I cut him. When I looked around, my wife was 
coming at me with a peach bag drawing back like that (indicating). I 
do not know whether she meant to hit me or not. At that time I guess 
I was a little madder than I should have been. I don’t know how many 
times I cut her—and then I went on down the road and sat down. I 
went ... and got a cloth and wrapped my thumb up.” Then on cross- 
examination, defendant continued: “I have been cooking . . . in Greens- 
boro ... I came back with the intention to take my wife. Me and my 
wife had a big argument the night before and I slept across the bed. 
She left the house about 8 o’clock and I left . . . about 10 o’clock. She 
didn’t strike me with anything, but when I turned around, she was in 


arm’s reach with a peach bag drawed back. ... I got the knife on the 
porch at Robert Collins’ (father of Cora Lee, at whose home he had 
spent the night), ... I was not drinking. I am right-handed and the 


only wound J. T. inflicted on me was a nip on my left thumb. When I 
grabbed J. T. in the breast he ran his hand in his right-hand pocket and 
had a switch-blade knife and made a sweep at me. I took this hand and 
blocked the knife. J. T. weighed about 160 pounds ... I weigh 190 
pounds. I am about 6 feet 2 inches tall and J. T. was about 5 feet 10 
inches.” 

Sheriff Bruton, recalled as witness for defendant, stated: “At the 
time I took the defendant in custody he had a cut on his hand. I brought 
him to Troy and got Dr. Harris to fix it up,” and defendant testified that 
“Dr. Harris put four stitches in it.” 

When the case was called for trial it appeared that defendant had 
issued subpeenas to Hoke County for two men, and to Scotland County 
for another, by whom he proposed to show his good character, and a 
subpena to Scotland County for Ben Leach, “who would be offered for 
the purpose of showing threats made for this defendant’s life by J. T. 
Collins, one of the deceased, and also to corroborate the defendant’s 
testimony that defendant on one occasion came to Ben Leach’s home 
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stating that he wanted to spend some time and get away from J. T. 
Collins, who was threatening to kill him.” Whereupon, the solicitor 
stated that he would adinit the witnesses, if present, would testify that 
the defendant’s character was good, and that Ben Leach, if present, 
would testify in corroboration with the defendant’s statement, “without 
admitting the truth of any statement made by any other witness.” 
Thereupon, it appearing that subpoenas were issued for the witnesses 
referred to a week before the date of trial, and that the defendant had 
been in custody since 24 July, the court declined to grant a continuance. 
Exception No. 1 by defendant. And before the close of defendant’s 
ease, the court specifically and in detail instructed the Juvy in accordance 
with the agreement of the solicitor—that the Jury should consider that 
the witnesses had so testified, and that the jury should consider same as 
evidence for defendant just as if the witnesses had been present and 
testified in court. This constitutes defendant’s Exception No. 4. 

Verdiet: “That the defendant is guilty of murder in the first degrec 
in both counts.” 

Judgment: In ease in which defendant was “indicted, tried and con- 
victed . . . of the murder in the first degree of one Carrie Lee Utley”: 
Death by asphyxiation. 

Jn ease in which defendant was “indicted, tried and convicted ... of 
the murder in the first degree of one J. T. Collins”: Death by asphyxia- 
tion. 

Defendant appeals therefrom to Supreme Court, and assigns error. 


eldlorney-General McMillan and Assistant lttorneys-General Patton 
and Rhodes for the State. 


Bradley Welfare and Malcolm McQueen for defendant, appellant, 


Winporne, J. Careful consideration of the several exeeptive assign- 
meuts, upon which defendant relies on this appeal, fails to show cause 
for disturhing the judgments in the trial below. 

The first assignment relating to the refusal of the court to grant mo- 
tion for continuance on aecount of absence of material witnesses, and 
the fourth relating to the court stating to the jury the agreement that 
the jury should consider as evidence what the absent witnesses would 
testify, if present at the trial, mav be considered together. Defendant 
contends that although generally the matter of a continuance is addressed 
to the sound diseretion of the court, the refusal of continuance in this 
ease denied to him his constitutional right in a criminal prosecution to 
be informed of the accusation against him and to confront his accusers 
and witnesses with other testimony. North Carolina Constitution, Arti- 
cele T, section 11. He relies upon 8. rv. Whitfield, 206 N. C., 696, 175 
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S. E., 93, 293 U. S., 556, 55 S. C., 658, 79 L. Ed., 658, where denial of 
petition for writ of certiorari is recorded, of which notation appears in 
207 N. C., 878. In that case it is stated that “the rule undoubtedly is, 
that the right of confrontation carries with it not only the right to face 
one’s ‘accusers and witnesses with other testimony’ (sec. 11, Bill of 
Rights), but also the opportunity fairly to present one’s defense’; . . 
that “a right observed according to form, but at variance with substance, is 
a right denied,” citing cases, among others, Powell v. Alabama, 287 U.S., 
45; and “that a reasonable time for the preparation of a defendant’s case 
should be allowed counsel appointed by the court to defend him com- 
mends itself, not only as a rule of reason, but also as a rule of law, and 
is so established by the decisions.” But, continuing, the Court there 
said: “On the other hand, it 1s equally well established in this jurisdic- 
tion that a motion for a continuance is addressed to the sound discretion 
of the trial court, and its ruling thereon is not subject to review on 
appeal, except in a case of manifest abuse,” citing S. v. Lea, 2038 N. C., 
18, 1648. E., 7386; S. 0. Banks, 204 N. C., 235, 167 8. E., 851, and other 
cases, 

Applying these principles to the case in hand, we cannot say, as a 
matter of law, that, in denying the motion for continuance, the court 
took from defendant his constitutional right of confrontation. To the 
contrary, it appears that the court, through the agreement of the solicitor, 
went far in giving defendant the benefit of what the absent witnesses 
would have testified if present. In absence of a clear showing of error, 
the exception must be overruled. See S. a. Whitfield, supra, and cases 
cited. | 

Exception is taken to the ruling of the court in sustaining objection 
by State to this question asked the witness Ross: “Did you ever hear 
J.T. Collins threaten the life of the defendant?” If this question were 
proper, the record fails to show what the witness would have answered. 
Hence, the ruling of the court must be sustained, as no error is shown. 
S. «. Thomas, 220 N. C., 34, 16 S. E. (2d), 399, and numerous other 
cases, 

Other assignments relate to the charge. 

The court, in defining murder in the first degree, murder in the second 
degree, and manslaughter, instructed the jury that “it is the law of this 
State, ... that where one admits or it is proven that he has killed 
another with a deadly weapon, then that raises a presumption of murder 
in the second degree, that is, it raises a presumption that one has killed 
unlawfully and that it was done with malice, and from there on, to 
ereate murder in the first degree, the State must establish premeditation 
and deliberation. To create manslaughter, the defendant, not the State, 
has the burden of showing that there was no malice, in which event it is 
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reduced to manslaughter; and if he would be entirely absolved, he must 
go further and establish that the killing was not unlawful, that is, that 1t 
was done in self-defense.” 

Defendant challenges the correctness of the last sentence of this in- 
struction, that is, the sentence beginning with the words “To create 
manslaughter,’ contending that under the law defendant has no such 
burden, and citing as authority the case of S. v. Howell, 218 N. C., 280, 
10 S. E. (2d), 815. The Howell case, supra, is distinguishable from 
case in hand in factual situation. There the defendant, upon being 
arraigned, entered a plea of not guilty, and did not testify in his own 
behalf or offer any other witness. The law as discussed! there must be 
read in the light of the facts in that case. “The law discussed in any 
opinion is set within the framework of the facts of that particular case.” 
Barnhill, J., in Light Co. v. Moss, 220 N. C., 200, 17 S. E. (2d), 10. 
In the present case, while he pleaded not guilty, defendant testified in his 
own behalf and stated that when J. T. Collins “cut me on the finger, I 
cut him,” and that “when I looked around my wife was coming at me 
with a peach bag, drawing back like that... . At that time I guess I 
was a little madder than I should have been. I don’t know how many 
times I eut her.” Moreover, it is not contended that J. T. Collins and 
the wife of defendant did not die as result of the wounds intentionally 
inflicted by defendant with a butcher knife; nor is there any contention 
that the deaths were accidental. On the contrary, defendant pleads 
self-defense. . 

Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. Murder in the 
second degree is the unlawful killing of a human being with malice, but 
without premeditation and deliberation. Manslaughter is the unlawful 
killing of a human being without malice and without premeditation and 
deliberation. These definitions of murder in the first degree, murder in 
the second degree and manslaughter are too firmly imbedded in the law 
to require citation of authority. Moreover, the law is well established 
in this State that the intentional killing of a human being with a deadly 
weapon implies maliec, and, if nothing else appears, constitutes murder 
in the second degree. And when this implication is raised by an admis- 
sion or proof of the fact of an intentional killing, the burden is on the 
defendant to show to the satisfaction of the jury facts ard circumstances 
sufficient to reduce the homicide to manslaughter or to exeuse it. 8S. v. 
Capps, 1384 N. C., 622, 46 8. E., 730; S. v. Quick, 150 N. C., 820, 64 
S. E., 168; S. 2. Benson, 183 N. C., 795, 111 S. E., 869; 8. vo. Gregory, 
208 N. C., 528, 166 S. E., 387; S. v. Keaton, 206 N. C., 682, 175 S. E., 
296; S.o. Terrell, 212 N. C., 145, 193 8. E., 161; 8S. v. Robinson, 188 
N. C., 784, 125 S. E., 617; 8. v. Mosley, 218 N. C., 304, 195 S. E., 830; 
S. v. Debnam, 222 N. C., 266, 22 S. E. (2d), 562. 
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In the Keaton case, supra, the rule is stated in this manner: “If a 
defendant who has intentionally killed another with a deadly weapon 
would rebut the presumption arising from such showing or admission, he 
must establish to the satisfaction of the Jury the legal provocation which 
will take from the crime the element of malice and thus reduce it to 
manslaughter, or which will excuse it altogether on the ground of self- 
defense, unavoidable accident or misadventure.” 

Therefore, when in the hght of these principles, applied to the facts 
in the present case, that portion of the charge to which the exception 
relates, 1s read in connection with that which immediately precedes, 
there is no error. “An exception of this sort must be considered in 
connection with the entire charge and is not to be determined by detach- 
ing clauses from their appropriate setting,’ Adams, J., in S. v. Ellis, 
203 N. C., 886, 167 S. E., 67. “The charge is to be construed con- 
textually,” Stacy, C. J., in S. v. Grass, ante, 31, citing S. v. Lee, 192 
N. C., 225, 134 S. E,, 458, 

Applying this principle to the present case it is true that, in that 
portion of the charge immediately preceding that to which the excep- 
tion is directed, the word “intentionally” does not appear before the 
word “killed” in the clause “that where one admits or it is proven that 
he has killed another with a deadly weapon,” upon which the presump- 
tion of murder in the second degree arises. But, as the correctness of 
the portion to which exception is taken is predicated upon that which 
precedes, that which precedes must be a correct charge. Nevertheless, as 
it is not here contended that the deaths of the deceased persons were 
accidental, and as defendant admits the cutting and resultant deaths, 
and pleads self-defense, that the cutting was intentional is apparent, 
and, hence, there is no error, S. v. Debnam, supra, for which a new trial 
ean be ordered. 

There are other exceptions to excerpts from the charge, which stand- 
ing alone may be subject to challenge, but, as in the foregoing, when 
severally read in connection with the portion of the charge immediately 
preceding, or immediately following, each, as the case may be, that is, 
construed contextually, they are free from error. To treat them seriatiem 
would be mere repetition. 

It is proper to point out, however, that, while no objection is taken, 
and no exception is directed thereto, a discrepancy appears upon the face 
of the record. In case Number 731 defendant is charged with the mur- 
der of one Cora Lee Utley, and the judgment in that case reads, “James 
Utley, you have been indicted, tried and convicted by a jury of your 
county of the murder in the first degree of one Carrie Lee Utley, ete.” 
Nevertheless, the evidence in the record shows that the real name of the 
murdered woman, wife of defendant, is Cora Lee Utley as named in the 
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indictment. Furthermore, the record shows that the court, in its charge 
to the jury, referring to the indictment and to the evidence, gives her 
name as Cora Lee Utley. And the verdict of the jury is “that the 
defendant is guilty of murder in the first degree in both counts’—one of 
the counts being the charge of the murder of one Cora Lee Utley. Man:- 
festly, there 1s no uncertainty in the identity of the person. Therefore, 
the name as nsed in the judement comes within the rule of idem sonans 
and is not a fatal varianee. For cases in which, upon identity being 
established, the principle has been applied in this State, see S. v. Upton. 
12. Na@, S15,“ Anne” sand oe S. vr. Patterson, 24 N. C., 346, 
‘“Deadema”’ and “Diadema’; 8 Touser, 44 N.C. 410, “William 
Michaels” and “William H. Michal”: S.  JSORNSON:. OF aN eo Cac 55; 
“Susan, “‘Susainin’ vad. “susie” + oN) ti Lane OW Ne CL OT, “J, TI}. 
Runkins” and “J. B. Rankin,” and “Dulks & JIlelker” antl “Welker & 
Duts’; S. +. ee 94 N. C., 918, “Tlawood” and “TWaywood” ; 

TTarce, 95 N. C., 682, “Willis Fain” and “Willie Fanes”; S. +. 
Collins, 115 N. C., 716, 20 S, K., 452, “Major Vass” and “Major Vase’; 
S.a. lester, 122 N. C., 1047, 29 8. E., 380, “Thomas R. Robertson” and 
“Thomas Robertson”; S. +. Drakeford, 162 N. C., 667, 78 S. E., 308, 
“Lila Hatcher” and “Liza Ilateher”’; S. 7. Chambers, 180 N. C., 705, 
104 8. E., 670, misspelling of Tolbert; S. v. Donnell, 202 N. C., 782, 164 
S. E., 352, “R. B. Andrews” and “R. B. Andrew”; S. +. Whitley, 208 
N. C., 661, 182 S. E., 338, | Mills Company” and “Cannon 
Mills’; 8. eee 2097Ns C8 293, 183 8. E., 376, “Gernie Williams” 
and ‘ eae Williams”; S. 2 ie 212 N, C01 102 So Eo (ls 
“Oakes Clement” and “Okes Glenent’s Sete becat. 222 N. C., 543, 
23.02 Ey (2d), 882. “V ineent” and “Vinson,” 

The setting cae which the homicides were committed, as revealed by 
the evidence, lends little, if any, support to defendant’s plea of self- 
defense. Yet the court fairly presented the question, and gave to defend- 
ant full benefit of the principle. The jury, however, were not satisfied, 
and rejected the plea. Moreover, there is strong evidence to support the 
verdicts of murder in the first degree. No reversible crror appears on 
this record. Hence. in the judgments below we find 

No error, 
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GENERAL AMERICAN LIFE INSURANCE COMPANY vy. YETTIE 
STADIEM Er ar, 


(Filed 14 April, 1943.) 


1. Bills and Notes § 10d: Banks and Banking § 8a— 


The payee of an unaceepted, uncertified check has no right of action 
against the bank upon which the check is drawn, for he is in no position 
to allege a breach of legal duty and no action at law can be maintained 
except there is shown to have been a failure in the performance of some 
legal duty. C.8., 3171. 


2. Bills and Notes § 10a: Banks and Banking § 8a 


& 


The drawer of a cheek on a bank may maintain an action against the 

bank for breach of contract to honor his check. 
3. Pleadings 88 1316, 15— 

Demurrer is to test the sufficicney of a pleading, admitting for the 
purpose the truth of faetual averments well stated and such relevant 
inferences as may be deduced therefrom, but it does not admit any legal 
inferences or conclusions of law asserted by the pleader. C. 8., 511 (6). 

4. Banks and Banking § 8a: Bills and Notes § 27: Negligence § 19a— 

Where complaint, in an action for damages, alleges that a bank negli- 
gently refused to pay a check, given on it by a policyholder to an insur- 
ance company in payment of a policy premium, and induced the company 
by careless misrepresentations to decline to pay the poliey, in consequence 
of which the company suffered damages in litigation over the policy, a 
demurrer was properly sustained, as the proximate cause of the company’s 
loss was not the negligence of the bank but the independent act of the 
company in refusing to pay the insurance, 

5. Negligence § 5— 

Proximate cause requires a continous and unbroken sequence of events. 
and where the original wrong only becomes injurious in consequence of 
the intervention of some distinct wrongful act or omission on the part of 
another or others, the injury is to be imputed tu the second wrong as the 
proximate cause, and not to the first, or more remote cause. 


APPEAL by plaintiff from Grady, Mmergency Judge, at May Term, 
1942, of Lenorr. 

Civil action in tort to recover damages for alleged wrongful refusal 
to honor check, and in contract to recover the amount of the check. 

The complaint, in substance, alleges : 

1. That on 3 September, 1933, the plaintiff issued to David P. Cauley 
a certificate of insurance under a group policy taken out by the Federal 
Postal Employees -\ssociation in the face value of $3,000, and payable to 
Ruth Sutton Cauley, wife of the insured, as beneficiary. 

2. That in Angust, 1939, the insured mailed to the Federal Employees 
Postal Association, collecting agent for the plaintiff, a check for $21.88, 
drawn on the First-Citizens Bank and Trust Company (Kinston, N, C.), 


50 IN THE SUPREME COURT. [223 


INSURANCE Co. v. STADIEM. 


in payment of the semiannual premium due on his certificate of insur- 
ance 1 August, 1939. 

3. That on 1 September, 1939, the insured deposited with the defend- 
ant, First-Citizens Bank & Trust Company, the sum of $21.38 “for the 
specific and sole purpose of covering the $21.38 premium check . . . and 
David P. Cauley instructed the agents and employees cf the defendant 
bank that said funds were to be held solely for such purpose, thereby 
creating a special deposit.” 

4. That theretofore, on 13 July, 1939, the said David P. Cauley had 
drawn a check on the Branch Bank & Trust Company (Kinston, N. C.) 
for $5.25, payable to the order of H. Stadiem; that this check was 
written in pencil, signed “D. P. Cauley,” and was delivered to the man- 
ager of the business known as “H. Stadiem” and agent cf the defendant, 
Mrs. Yettie Stadiem, with the understanding and agreement “that said 
check would not be presented to the bank upon which it was drawn or 
any other bank for payment.” 

5. That on 4 September, 1939, the manager of the business conducted 
by Mr. Yettie Stadiem altered, changed and forged the $5.25 check 
above mentioned by changing the name of the drawee bank from “Branch 
Banking & Trust Company” to First-Citizens Bank and Trust Company, 
and presented said check, so altered and forged, to the teller of the 
defendant bank, who wrongfully and unlawfully cashed said check and 
debited it against the special deposit of $21.38 standing in the name of 
David P. Cauley. 

6. That the premium check for $21.88 was duly deposited by plain- 
tiff’s agent in the Colorado National Bank of Denver, Colorado, for 
collection, and in due course reached the First-Citizens Bank & Trust 
Company, Kinston, N. C., on or about 12 September, 1939; that said 
defendant bank wrongfully and negligently failed to pay said check, 
marked it “insufficient funds,” and transmitted it back to plaintiff’s 
agent. 

7. That the insured, David P. Cauley, died on 15 September, 1939, 
and the beneficiary in said certificate demanded of plaintiff that it pay 
the face value thereof. 

8. That relying upon the representations of the defendant bank that 
said premium check was worthless, the plaintiff declined to pay the 
insurance; that suit was brought on said certificate anc after two trials 
in the Superior Court of Lenoir County and two appeals to the Supreme 
Court of North Carolina (see Cauley v. Ins. Co., 219 N. C., 398, 14 
S. E. [2d], 39; 220 N. C., 304, 16 S. E. [2d], 221), the beneficiary 
recovered the amount of the policy. 

9. That plaintiff is entitled to recover as damages its costs in defend- 
ing said action, amounting to $2,596.48, and “the defendant Bank is also 
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indebted to the plaintiff in the sum of $21.38, the face amount of said 
check, the payment of which was wrongfully and unlawfully refused by 
the said Bank.” 

Wherefore, plaintiff prays recovery of damages and the amount of 
the check. 

A demurrer was interposed by the defendants, and each of them, on 
the grounds that the complaint does not state facts sufficient to constitute 
a cause of action; that the damages alleged are too remote, and that no 
proximate cause exists between the negligence alleged and the loss 
sustained. 

From judgment sustaining the demurrer and dismissing the action, 
the plaintiff appeals, assigning error. 


Smith, Wharton & Jordan for plaintiff, appellant. 
F, H. Wallace for defendant Bank, appellee. 
John G. Dawson for defendants Stadiem, appellees. 


Stacy, C. J. The question for decision is whether the complaint 
states facts sufficient to constitute a cause of action, either in contract or 
in tort. C.S., 511, subsec. 6. The office of a demurrer is to test the 
sufficiency of a pleading, admitting for the purpose the truth of factual 
averments well stated and such relevant inferences as may be deduced 
therefrom, but it does not admit any legal inferences or conclusions of 
law asserted by the pleader. Leonard v. Maxwell, Comr., 216 N. C., 89, 
38. EB. (2d), 316; Harris v. R. R., 220 N. C., 698, 18 S. E. (2d), 204 
Hence, we must look to the allegations of the complaint to ascertain the 
questions presented. 


I. Tue Action 1n ContTRAct. 


The plaintiff seeks to recover in contract on the allegation that “the 
defendant Bank is indebted to the plaintiff in the sum of $21.38, the 
face amount of said check.” This is a mere conclusion of the pleader, 
and it is not supported by the facts alleged. In the absence of an 
acceptance or agreement to pay Cauley’s check, the Bank assumed no 
liability to the plaintiff or its agent, the payee named therein. Perry 
v. Bank, 131 N. C., 117, 42 S. E., 551; Bank v. Bank, 118 N. C., 783, 
248. E., 524, 32 L. R. A., 712, 54 Am. St. Rep., 753. “The transaction 
of giving the check does not... substitute the checkholder for the 
drawer. The latter may maintain an action for the breach of the con- 
tract to honor his check, and if the holder has a similar right, the result 
is, that two persons may maintain separate actions upon the same instru- 
ment at the same time to recover against the same defendant as a prin- 
cipal debtor. . . . The bank’s agreement with the depositor involves or 
implies no agreement with the holder of the check. . . . Being liable to 
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the drawer to account with him for failure to honor his check, the bank 
cannot, on either legal or equitable considerations, be held at the same 
time liable to the holder of the check”—Spear, J., in Cincinnate, Htce., 
fh. Co. v. Bank, 54 Ohio St., 60, 81 L. R. A., 653, 56 Arm. St. Rep., 700, 
quoted with approval in Perry v. Bank, supra. 

In First National Bank v. Whitman, 94 U. S., 348, cited by Walker, 
J.,in Trust Co. v. Bank, 166 N. C., 112, 81 S. E., 1074, as authoritative, 
it is said: “We think it clear, both upon principle and authority, that 
the payee of a check, unaccepted, cannot maintain an action upon it 
against the bank on which it is drawn.” Dawson v. Bank, 196 N. C., 
134, 144 8. E., 833. 

Indeed, it is provided by C. S., 3171, that a check of itself does not 
operate as an assignment of any part of the funds to the credit of the 
drawer with the bank, and the bank is not liable to the holder unless 
and until it accepts or certifies the check. Brantley v. Collie, 205 N. C., 
229, 171 S. E., 88. 

Such is the law as it obtains with us in respect of checks, albeit we 
have in a number of cases held that “where a contract between two 
parties is made for the benefit of a third, the latter may sue thereon and 
recover although not strictly a privy to the contract.” ector v. Lyda, 
180 N.C. 577, ae S. E., 170; Gorrell v. Water Supply Co., 124 N. C., 
328, 32 S, K., 720. These latter cases are grounded on orineiples of 
equity, not os apphieable to the plaintiff's suit. The arguments, 
pro and con, on the subject are fully set out in Cincinnatr, Hte., R. Co. v. 
Bank, supra, and the reasoning of the majority view quoted with ap- 
proval in Perry v. Bank, supra. 

Tt is suggested, however, that the basis of the minority view was fol- 
lowed in Cauley v. Lis. oe 219 N. C., 398, 14S. E. (2d), 221, where 
it was said that if the “final cash returns” were still rightfully available 
to plaintiff’s agent, the judgment of nonsuit would seem to be at variance 
with the rights of the beneficiary named in the poly. The expression, 
“final eash returns,”’ was a quotation from the receipt issued by plaintif? s 
agent, and the thought prev ailed that if the insured had in reality given 
a valid check for his premium in accordance with their previous custom, 
the pohey ought not to Ws forfeited without an opportunity to make shod 
the “final eash returns.” Indeed, the premium cheek was collectible, if 
not collected, in that suit. 

Tfence, according to the law as it obtains in this jurisdiction, the facts 
stated are not sufficient to constitute a cause of action against the defend- 
ant Bank for the amount of the check. 


Il. Tue Action 1x Torr. 


It follows from what is said above that the demurrer to the complaint 
on the cause of action sounding in tort was likewise properly sustained. 
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If a bank be not liable to the holder of a check “until and unless it 
accepts or certifies the check,” the payee has no right of action against 
the bank on an unaccepted or uncertified check, for he is in no position 
to allege a breach of legal duty, and no action at law can be maintained 
except there is shown to have been a failure in the performance of some 
legal duty. Diamond v. Service Stores, 211 N. C., 632, 191 S. E., 358; 
Hood, Comr. of Banks, v. Bayless, 207 N. C., 82, 175 S. E., 823. 

Moreover, the proximate cause of plaintiff’s loss was not the negligent 
dishonor of the premium check, but the subsequent independent act of 
the plaintiff in refusing to pay the insurance. Butner v. Spease, 217 
N. C., 82, 6 S. E. (2d), 808. True, there is allegation that plaintiff 
was fadueed to decline payment of the policy by the careless misrepre- 
sentations of the Bank, nevertheless the plaintiff's refusal to pay was the 
result of its own eolnniaty election, “acting with an independent mind.” 
Bearden v, Bank of Italy, 57 Cal. App., 377, 207 Pac., 270. 

The definition of proximate cause requires a continuous and unbroken 
sequence of events, and where the original wrong only becomes injurious 
in consequence of the intervention of some distinct wrongful act or omis- 
sion on the part of another or others, the injury is to be imputed to the 
second wrong as the proximate cause, and not to the first or more remote 
cause, Cooley on Torts, see. 50; Butner av. Spease, supra, 

The rule is, that if the original act be wrongful, and would naturally 
prove injurious to some other person or persons, and does actually result 
in injury through the intervention of other causes which are not in 
themselves wrongful, the injury is to be referred to the wrongful cause, 
passing by those whieh are innocent. Scoft +. Shepherd, 2 Bl., 892 
(Squib Case), But if the chain of causation be broken by the inter- 
vention of some efficient, Independent cause, such intervening cause is to 
he regarded as the proximate cause of the Injury, and in an action 
against the original wrongdoer the Jaw will not undertake further to 
pursie the question or resulting damage. VUeGhee v, PR. R., WT ON. C., 

£9. GOS, Taw O12, 24 Le Re Ae ON se 3i),. 1190. Sa ure One Penolecausa 
sed proxima spectatur, It were infinite for the law to judge the cause 
of causes, and their impulsions one of another; therefore it contenteth 
it selfe with the immediate cause, and judgeth of acts by that, without 
looking to any further degree.” Bacon’s Maxims, I; Vewell +. Darnell, 
209 N. C., 254, 188 S. F.. 3874. To avail the original w rongdoer as a 
defense, however, the intervening cause inust be both independent and 
responsible of itself. flarlon v. Tel, Co.. 146 N. C., $29, 59 8. E., 1022; 
Watters v. Cily of Waterloo, 126 Towa, 199, LOL aN Wax Sia: 

In searching for the proximate cause of an event, the question always 
is: Was there an unbroken connection between the wrongful act and 
the injury, a continuous operation? Do the facts constitute a continuous 
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succession of events, so linked together as to make a natural whole, or 
was there some new and independent cause intervening between the 
wrong and the injury? Milwaukee and St. P. Ry. Co. v. Kellogg, 94 
U. S., 469, 24 L. Ed., 256. Many causes and effects may intervene 
between the original wrong and the final consequence, and if they might 
reasonably have been foreseen, the last result, as well as the first and 
every immediate consequence, is to be considered in law as the proximate 
cause of the original wrong. But when a new cause intervenes, which 
is not itself a consequence of the first wrongful cause, nor under the 
control of the original wrongdoer, nor foreseeable by him in the exercise 
of reasonable prevision, and except for which the final injurious conse- 
quence would not have happened, then such injurious consequence must 
be deemed too remote to constitute the basis of a cause of action against 
the original wrongdoer. McGhee wv. R. &., supra; Ramsvotiom v. BR. R., 
138 N. C., 38, 50 8. E., 448. 

Here, the causal connection between the Bank’s neghgence and the 
plaintiff’s ultimate loss was broken by an independent and responsible 
cause. The damages claimed are in no legal sense the proximate cause 
of the negligence alleged. “There was an interruption and the inter- 
vention of an entirely separate cause, which cause was an independent 
human agency, acting with an independent mind.” Hariford v. All Day 
and All Night Bank, 170 Cal., 538, 150 Pac., 356, L. R. A, 1916-A, 1920. 
The damages alleged are too remote. Bowers v. Rk. f., 144 N. C., 684, 
57S. E., 453, 12 L. R. A. (N. S.), 446; 62 C. J., 1115. 

It results, therefore, that the demurrer was properly sustained on 
both causes of action. 

Affirmed. 


STATE v. HARRY DAVIS. 


(Filed 14 April, 1943.) 


1. Criminal Law § 23— 


The plea of former jeopardy, to be good, must be grounded on the “same 
offense,” both in law and in fact. 


2. Same— 


A conviction under a Federal Act is no har to a prosecution for violat- 
ing a State statute, though the two indictments are founded on identically 
the same state of facts. 


3. Same— 


Where the same act violates two State statutes, a prosecution for the 
one is not a bar to a subsequent prosecution for the other. 
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4, Criminal Law §§ 21, 27— 
A plea of former jeopardy is a plea in bar to the prosecution and not a 
plea to the indictment. It poses an inquiry, not into the conduct of the 
defendant, but as to what action the court has taken on a former oceasion. 


. Criminal Law § 27— 


A defendant is deemed to have abandoned his plea of former jeopardy 
by not tendering and requesting the court to submit to the jury the issue 
arising thereon. 


a 


6. Same— 
The form of issue usually submitted on a plea of former jeopardy is: 
“Has the defendant been formerly convicted (or acquitted) of the offense 
wherewith he now stands charged?” 
7. Criminal Law § 23— 


A plea of former jeopardy, based upon a conviction, or plea of guilty, on 
a warrant charging operating a gambling house, is not good upon an 
indictment, charging (1) maintaining a public nuisance, (2) carrying on 
a lottery, (8) sale of lottery tickets, and (4) operation of gambling de- 
vices, even where the several offenses arise out of the same transaction. 


AppEAL by defendant from Grady, Emergency Judge, at November 
Term, 1942, of Wake. 


Criminal prosecution tried upon indictment charging the defendant, 
and another, in four counts, (1) with maintaining a public nuisance, 
(2) with setting on foot and carrying on a lottery, (3) with the sale of 
lottery tickets, and (4) with the operation of gambling devices at 115 W. 
Martin Street, Raleigh, in Wake County, on or about 15 May, 1949, 
contrary to the statutes in such cases made and provided and against 
the peace and dignity of the State. 

The defendant, Harry Davis, moved for dismissal of the prosecution 
on the ground of a former conviction in the city court of Raleigh, it 
appearing that he was there tried upon a warrant charging him with 
operating a gambling house at 115 W. Martin Street in the city of 
Raleigh on or about 1 June, 1942, in violation of the ordinances of the 
city of Raleigh, contrary to the form of the statute in such case made 
and provided, and against the peace and dighity of the State. 

To this warrant the defendant pleaded guilty, and a fine of $50.00 
was imposed 12 June, 1942. 

The motion to dismiss was overruled; whereupon the defendant pleaded 
guilty, preserving his right to appeal from the ruling on his motion to 
dismiss on the ground of former conviction. 

Judgment of imprisonment and probation was entered on the defend- 
ant’s plea of guilty. 

Defendant appeals, assigning error in the ruling on his plea of former 
jeopardy. 
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STATE vu. Davis. 

Allorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the Stale. 

John W. Hinsdale for defendant. 


Sracy, C.J. The appeal poses the question whether the defendant 1s 
entitled to further consideration on his plea of former jeopardy. The 
record suggests a negative answer. 

In the first place, the evidence offered is not sufficient to sustain the 
plea. The warrant in the city court was not as broad as the four-eount 
indietment, nor did it purport to cover the same time. S. 7. Dills, 210 
N. C., 178, 185 8. E., 677. It is true, the indictmenz antedates the 
warrant, and if the two were identical and for a continuing offense, the 
plea would probably be good. S.r. Johuson, 212 N.C. 566, 194 8. E.. 
319. But such is not the case. The instant indictment involves much 
more than the previous warrant, albeit the several offenses may have 
arisen out of the same transaction. 

In S. v. JTarrison, 184 N. C., 762, 114 8. E., 880, it was held that a 
convietion under the Volstead Act was no bar to a prosecution for yio- 
lating a State statute, though the two indictments were founded on 
identically the same state of facts. There, the violations were of differ- 
ent Jaws. Here, the charge includes, not only the same, but also other 
laws. The plea of former jeopardy, to be good, must ve grounded on 
the “same offense,” both in law and in fact. S. 1. Hankins, 186 N. C.. 
621.485. 1, 5988 Sets Tylor Waa NG 2 100, 46.5. 58; a3 Vash, 
S86 N. C., 650. 

Likewise, in &. +. Malpass, 189 N. C., 349, 127 S. E., 248, and again 
in S. nr, Midgelt, 214 N. C., 107, 198 8. F., 618, it was held that where 
ihe same act violated two State statutes, a prosecution for the one was 
not a bar to a subsequent prosecution for the other. The pertinent 
authorities are fully reviewed in the Malpass and Midget! cases, supra. 

Secondly, the defendant is deemed to have abandoned his plea of 
foriner jeopardy by not tendering and requesting the court to submit te 
the jurv the issue arising thereon. S. 7. Ning, 195 N, C., 621, 148 
S. E., 140. 

Moreover, the plea of former jeopardy is 2 plea in bar to the prosecu- 
tion, and not a plea to the indictment. It poses an Inquiry, not into the 
conduct of the defendant, but as to what action the court has taken on a 
former oceasion. S.v. Hilsworth, 181 N. C., 773, 42 8. E., 699. Unless 
it can be determined as a matter of law on the record, an issue is raised 
for submission to the jury. The form of the issue usually submitted 
in sueh cases is: “Ilas the defendant been formerly convicted (or ae- 
quitted) of the offense wherewith he now stands charged?” Tt wall be 
observed that this is a collateral eivil issue, to be determined before 
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entering upon the prosecution. If answered in the affirmative, and 
allowed to stand, it bars the prosecution. If answered in the negative, 
the defendant may preserve his exception, if so advised. S. 7. Pollard, 
SBN. C., 597. When the plea is not sustained, the prosecution then 
begins unaffected by the interlocutory inquiry in respect of the former 
action of the court. S.v. Llisworth, supra. 

The practice of trying the pleas of former jeopardy and not guilty 
separately finds support among all the authorities, S. v. Winchester, 118 
N. C., 641, 18 S. E., 857; S. er. Respass, 85 N. CL, 584, although in a 
number of cases they have been tried together without prejudicial effect. 
Sed ss DION oh LES, Oa ee Metre vos ie lor oo Ne Cag, lon: 
165. By 38. eo Wanhester, spits Se te Sh TiO Ne Oy tLe Si 
i. Pay, 08s 

In the mstant ease, the evidence was not sufficient to sustain the plea, 
hence the trial court was correct in deciding it as a matter of law. 


Affirmed, 


STATE v. ELLIS DAVIS. 
(Filed 14 April, 1948. 
Criminal Law § 41i— 

On the trial of a criminel action, an instruction to the effect that the 
jury should scrutinize the testimony of near relations of defendant. in 
the light of their interest in the verdict. was proper: but it was error to 
omit the qualifying instruction to the effect that. if after such scrutiny 
they believe such testimony, if should be given the same weight and 
credence as the testimony of any other witness. 


Appear by defendant from Deron, Speeial Judge, at Oetober Tern, 
1942. of Franxnin, 

The defendant was convieted of a felonious assault upon one Wheless 
with a deadly weapon, a pistol, with intent to kill, thereby inflicting 
serious mijury not resulting in death, and from judgment of imprison- 
rnent predicated upon the verdict, appealed, assigning errors. 


Ulorneu-General MeMullan and Assistant Afforneys-General Puttan 
and Rhodes for the State. 


Yarborough & Yarborough for defendant, appellant, 


Scuenck, J. The State offered the testimony of Melvin Wheless to 
the effect that while he was standing near an automobile outside the 
filling station of the defendant, with his back toward the defendant, he 
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was shot twice by the defendant and was seriously wounded. The State 
also offered other evidence corroborative of the testimony of Wheless. 
While, on the other hand, the defendant and his wife testified that 
Melvin Wheless was inside the filling station of the defendant, and was 
advancing on the defendant with a knife, using profane and threatening 
language, and the defendant shot him in self-defense. The defendant 
likewise offered further corroborative evidence. 

The court in its charge to the jury used the following lenguage, which 
is assigned as error by the defendant: “The law regards with suspicion 
the testimony of near relations, other interested parties and those testify- 
ing in their own behalf... . The evidence of near relations, interested 
parties and those testifying in their own behalf must be teken with some 
degree of allowance.” This instruction, which must have been under- 
stood by the jury as having reference to the testimony of rhe defendant’s 
wife as a near relation or interested party, was given without any qual- 
ifying words to the effect that if upon scrutiny of such testimony, the 
jury believed it, then the jury should give it the same weight as the 
testimony of any other witness. 

The instruction to the effect that the jury should scrutinize the testi- 
mony of near relations of the defendant in the hght of their interest in 
the verdict was proper but it was error to omit the qualifying instruc- 
tion to the effect that if after such serutiny they believed such testimony 
it should be given the same weight and eredence as the testimony of any 
other witness. This is in accord with a long line of our decisions, begin- 
ning with S. vr. Ellington, 29 N. C., 61, and continuing through S. +. 
Holland, 216 N. C., 610,68. E. (2d), 217. 

In 8. v. Lee, 121 N. C., 544, 28 S. E., 552, it 1s written: “We will 
again state the rule: The law regards with suspicion the testimony of 
near relations, interested parties, and those testifying in their own 
behalf. It is the province of the jury to consider and decide the weight 
due to such testimony, and, as a general rule in deciding on the credit of 
witnesses on both sides, they ought to look to the deportment of the 
witnesses, their capacity and opportunity to testify in relation to the 
transaction, and the relation in which the witness stands to the party; 
that such evidence must be taken with some degree of allowance and 
should not be given the weight of the evidence of disinterested wit- 
nesses, but the rule does not reject or necessarily impeach it; and if, from 
the testimony, or from it and the other facts and circumstances in the 
ease, the jury believe that such witnesses have sworn the truth, then they 
are entitled to as full credit as any other witness. The omission in his 
Honor’s charge, tested by this rule, was lable to mislead the jury into 
the impression or belief that the evidence of the wife is to be to some 
extent discredited, although the jury may think she is honest and has 
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told the truth. S. v. Nash, 30 N. C., 85; S. v. Boon, 82 N. C., 687; 
S. v. Holloway, 117 N. C., 730; 8. v. Collins, 118 N. C., 1203. We must 
therefore order a New trial.” 

The first syllabus of S. v. Collons, 118 N. C., 1208, 24 S. E., 118, 
properly interprets the opinion and is a clear statement of the rule as 
it has existed with us from the early decisions of this Court. It reads: 
“On the trial of a criminal action against a husband, in which he and 
his wife were witnesses on his behalf, it was error to instruct the jury 
that, because of such relationship and the witnesses’ interest in the result 
of the action, the jury should carefully scrutinize the testimony and 
receive it with grains of allowance, without adding that, if the jury 
believed the testimony of the witnesses, they were entitled to full credit, 
notwithstanding their relationship and interest.” 

We do not concur in the argument advanced by the Attorney-General 
that certain qualifying words used in the charge as to the testimony of 
the defendant himself, likewise referred to the testimony of the defend- 
ant’s wife. The onds used were: “But the rule does not reject or neces- 
sarily impeach such evidence and in this connection the court particu- 
larly charges you that where a defendant in the trial of a criminal prose- 
cution testifies in his own behalf, if you believe he has sworn the truth, 
and find him worthy of belief, you should give as full credit to his testi- 
mony as any other witness, notwithstanding his interest in the outcome 
of your verdict.” The omission of any reference to the testimony of 
the defendant’s witness (his wife) from the qualifying words applied to 
the testimony of the defendant himself may have been unintentional, an 
oversight, or even a lapsus linguwe, nevertheless the omission is clearly 
apparent from the record, and we cannot read into the charge words 
which do not there appear. We are bound by the record. 

For’the error assigned, there must be a 

New trial. 


MOSES ROGERS vy. J. P. TIMBERLAKE, JR., W. F. POWERS, Trustee, 
AND SMITH-DOUGLAS CoO., INC. 


(Filed 14 April, 1948.) 
1. Betterments § 1— 


One, who in good faith under colorable title, enters into possession of 
land under a mistaken belief that his title is good, and who is subse- 
quently ejected by the true owner, is entitled to compensation for the 
enhanced value of the land due to improvements placed on the land by 
him. C. S8., 699. 
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2. Betterments §8§ 3, 4— 


Where defendant acquired the legal title to certain lands (originally 
belonging to plaintiff) at a foreclosure sale and subject to an agreement 
to hold the land in trust for the plaintiff and to reconvey to plaintiff upon 
the payment of a sum certain on or before a given date, he (defendant) 
is not entitled to the value of improvements placed upon the land by him 
while holding same upon such trust. 


ApprreaL by defendants from Rone, J., at January Term, 1948, of 
Franxutx. No error. 


This was an action to enforce the provisions of a judgment rendered 
in & previous suit between the same parties, wherein it was adjudged 
that defendant Timberlake held title to certain land in trust for the 
plaintiff, to be conveyed to plaintiff upon the payment of $1,500. 

Plaintiff pleaded this judgment, alleged tender and readiness to pay 
the $1,500, and demanded conveyance in accord with the terms of the 
judgment. Defendants admitted the provisions and effect of the judg- 
ment alleged, and expressed willingness to convey the Jand upon payment 
of the amount fixed by the judgment. JTlowever, there was disagreement 
as to the manner of payment and cancellation of a deed of trust on the 
land which had been given by defendant Timberlake to his codefendants. 
subsequent to his acquisition of the title in trust. Tt 1s admitted that 
the money has been paid into court by the plaintiff, and that deed has 
been executed by the defendant and deposited with plaintiff’s counsel. 

The defendant Timberlake also claimed the value of improvements 
which he alleged he had placed on the land. The court sastained objec- 
tion to testimony as to the value of such improvements, and declined to 
submit an issue thereon. 

Upon the issues submitted there was verdict for plaintiff, and it was 
thereupon adjudged that the deed executed by defendant be accepted, 
and that out of the money paid into court the deed of trust should be 
satisfied and canceled, and taxes paid, so that plaintiff should receive a 
fee simple unencumbered title to the land. 

Defendants appealed. 


Yarborough & Yarborough for plaintiff. 
G, iM. Beam for defendants. 


Devin, J. It was not controverted that the plaintiff was entitled to 
the convevanee of the land upon the payment of the amount fixed bv 
the former judgment. The question as to the satisfaction and eancella- 
tion of the deed of trust, put upon the land bv defendant Timbcrlake 
subsequent to his acquisition of the title im trust for the plaintiff, about 
which the parties disagreed, was properly settled by the provision in 
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the judgment below that out of the money already paid into court by the 
plaintiff the deed of trust and the hen of unpaid taxes should be dis- 
charged. Thus, an appropriate end has been put to the cross-firing 
between the parties as to this part of the controversy. 

The defendants, however, assign error in the refusal of the court 
below to admit testimony and submit an issue as to the value of the 
improvements alleged to have been put upon the land by defendant 
subsequent to his acquisition of the title and before the adjudication that 
he held it subject to a parol trust in favor of the plaintiff. The princi- 
ple that one who in good faith enters into the possession of land under 
a mistaken belief that his title 1s good, and who is subsequently ejected 
by the true owner, Is entitled to compensation for the enhanced value 
of the land due to permanent improvements placed on the land by hin, 
has long been recognized, both by statute (C. 8., 699), and by the deci- 
sions of this Court. Barrett ve. Williams, 220 N. C., 32, 16 S. E. (2d), 
398, and cases cited. But this principle is applicable only to one who 
holds the land in good faith under a colorable title believed by him to 
be good. It must appear that he entertained a bona fide belief in the 
validity of lus title, and that he had reasonable grounds for such belief. 
Prichard + Withams, 176 N.C. 108, 96S, F.. 783% 27 ims. Jur. 269. 
Tfere it had been judicially determined, in the former suit between the 
plaintiff and defendant Timberlake, that in 1987 Timberlake acquired 
the legal title to the land (which had originally belonged to the plaintiff) 
at a foreclosure sale under and subject to an agreement to hold the land 
in trust for the plaintiff to reconvey the Jand to him upon the payment 
of $1,500 on or before 2 October, 1942. While Timberlake, in the 
former suit, denied making such an agreement, 1t was therein deter- 
mined that he had done so at the time he acquired the title to the land. 
That fact having been established, it must necessarily follow that he 
entered into oceupancy of the land with knowledge, at that time, that 
his title was subject to the trust subsequently established—a trust based 
upon his own agreement. IHenec, improvements made by him were put 
on the Jand with knowledge that he was obligated to reconvey the land 
to the plaintiff upon the payment of the amount fixed by the terms of 
the agreement he had made. Southerland 1. Merritt, 120 N. C., 318, 
268. E., 814; Hallyburton v. Slagle, 182 N. C., 957, 44 S. E., 659. The 
other exceptions noted by defendants and brought forward in their 
assignments of error cannot be sustained, 

In the trial we find 

No error. 
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MRS. ANNIE P. HOWELL v. C. 8. HOWELL. 
(Filed 14 April, 1948.) 
Divorce §§ 12, 18— 


In an action for alimony without divorce, C. S., 1667, as in an action 
for divorce a@ mensa et thoro by the wife, she must not only set out with 
some particularity the acts of cruelty upon the part of the husband, but 
she must aver, and consequently offer proof, that such acts were without 
adequate provocation on her part. The omission of such allegations is 
fatal and demurrer properly sustained. 


ApPeaL by defendant from Thompson, J., at November Term, 1942, 
of WaAkEr. 


This is an action instituted under section 1667, Consolidated Statutes 
of North Carolina, for alimony without divorce. 

The complaint in this action was filed 16 October, 1929, and alleges 
that over a period of ten years the defendant, from time to time, had 
been guilty of misconduct with other women, but in each instance until 
the last one, she expressly pleads that she forgave the defendant of his 
wrongs. 

It is alleged that on 21 March, 1929, the plaintiff intercepted a letter 
from a woman named in the complaint which confirmed the allegation 
that defendant had been carrying on a flirtation with said woman and 
paying her affectionate attention. However, adultery is not alleged. 

The allegations relied on by the plaintiff are substantially as follows: 
That the defendant has constantly and continuously abused the plaintiff, 
has made mean and contemptible accusations against her, that he goes 
for long periods of time without speaking to plaintiff except the most 
necessary words; that he is neglectful and purposely snubs the plaintiff ; 
that he accuses her of being shallow-brained and crazy; that he is a 
railroad man and spends only a portion of his time in the city, and 
while away from home he keeps his automobile under lock and key, 
thereby preventing plaintiff from driving same, and in many ways has 
endangered the health and comfort of the plaintiff; that the indignities 
offered to her person by his unjust accusations, his sarcastic remarks, 
his total lack of affection, his neglect and abuse, have offered such indig- 
nities to her person as to render her condition intolerable and her life 
burdensome. 

Defendant demurs to the complaint upon the ground that it does not 
state facts sufficient to constitute a cause of action. Demurrer overruled, 
defendant appeals, assigning error. 


R. LL. McMullan for plaunteff. 
Douglass & Douglass for defendant. 
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Denny, J. In an action for alimony without divorce, as in an action 
for divorce a mensa et thoro by the wife, she must not only set out with 
some particularity the acts of cruelty upon the part of the husband, but 
she must aver, and consequently offer proof, that such acts were without 
adequate provocation upon her part. Pollard v. Pollard, 221 N. C., 46, 
19 S. E. (2d), 1; Carnes v. Carnes, 204 N. C., 636, 169 S. E., 222; 
Dowdy v. Dowdy, 154 N. C., 556, 70 S. E., 719; Martin v. Martin, 180 
N. C., 27, 40 8. E., 822; O’Connor v. O’Connor, 109 N. C., 189, 18 
S. E., 887; Jackson v. Jackson, 105 N. C., 483, 11 S. E., 173; White v. 
White, 84 N. C., 840. 

While the complaint does not set forth with particularity the language 
and conduct of the defendant upon which the plaintiff relies, as consti- 
tuting such indignities to her person as to render her condition intoler- 
able and her life burdensome, as required by numerous decisions of this 
Court, she further fails to allege that the acts of cruelty and misconduct 
on the part of her husband were without adequate provocation on her 
part. The omission of such allegation is fatal to her cause of action. 

The demurrer should have been sustained. 

Reversed. 


R. J. SHELTON v. TUTTLE MOTOR COMPANY. 


(Filed 28 April, 1943.) 
Contracts §§ 11d, 12— 


Where plaintiff “traded” defendant an old automobile in October, 1941, 
taking in part a due bill for $175 as a credit on a new car when he should 
want it, defendant advising plaintiff that after 1 January, 1942, he prob- 
ably would not be able to deliver a new car, whereupon the parties agreed 
that defendant should not be liable for any delay or failure to make 
delivery for any cause, such agreement is a valid contract and plaintiff 
cannot recover the face of the due bill, since Rationing Order No. 2-A, 
“freezing” the sale of new cars, and the matter remains in statu quo until 
sale and delivery of a new automobile can be consummated. 


DevIN, J., dissenting. 
ScHENCK, J., concurs in dissent of Devin, J. 
SEAWELL, J., dissenting. 


AppEAL by defendants from Gwyn, J., at October Term, 1942, of 
STOKES. 

Civil action to recover $175.00, advanced credit on purchase of new 
automobile. 
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The court of first instance (justice of the peace) rendered judgment 
for the plaintiff. On appeal to the Superior Court, a jury trial was 
waived, the facts were agreed upon, and the matter was thereupon sub- 
niuitted to the court for determination of the rights of the parties. 

In summary, the operative facts follow: 

1. The plaintiff traded the defendant au old automobile and took as 
part payment due bill for $175.00 good for credit on purchase of a new 
car. It was not contemplated that the new automobile should be deliv- 
ered prior to 1 January, 19-42. 

2. The defendant had a gross profit of $200.00 in the sale of sueh new 
automobile. 

3. The defendant advised the plaintiff that after January he probably 
would not be able to get automobiles to deliver to him until after the 
duration. Following this conversation, the parties entered into a con- 
tract with these principal provisions: 

“This is to certify that I have this day traded Tuttle Motor Company 
one 1987 Chevrolet Tudor Sedan . .., leaving a balance of $175.00 on 
deposit on a new car to be delivered when I want it. Except it is agreed 
that you will not be held Hable for any delay or failure through any 
cause whatsoever in making delivery. The ear will be delivered at the 
price upon delivery date. 

“T agree to pay the balance on the ear and accept delivery .. . at 
dealer’s plaee of business within forty-eight hours after I have been 
notified that it is ready. In case T fail to take delivery of ear when 
notified, my deposit may be retained as liquidated damages. . . 

“This 25th dav of October, 1941. 

R. J. Suertrox, Purehaser. 

“Raupu D. Turrre, 

Dealer’s Signature.” 


4. Thereafter, new automobiles were “frozen” by virtue of “Rationing 
Order No. 9-\—New Passenger Automobile Regulations,” as amended, 
which further provides that “If performance of any agreement of sale or 
purchase of a new autetmobile is forbidden... any person who has 
made any payment on account of the purchase of such new automobile 
shall upon demand be entitled to the return of the amount of any deposit 
or any other consideration paid.” ete. 

These orders were issued pursuant to et of Congress known as the 
Priorities and Allocations A\et (Pub. L. 89. 77th Congress, Ist Session, 
(. 157), later enlarged by the Second War Powers Act (Pub. L. 507, 
T7th Congress, 2nd Session, C. 199). 

5. Prior to the order of “freezing,” the defendant epproached the 
plaintiff relative to delivering him an automobile as per their agree- 
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ment, and the defendant was at that time advised by the plaintiff that he 
was not ready for an automobile. The defendant was then ready, able 
and willing to make delivery. 

6. The plaintiff made application to the Rationing Board for permit 
to obtain a new car, which application was denied. Ilad plaintiff ob- 
tained such permit, the defendant could have made delivery. 

7. The defendant sold the old automobile which he received from the 
plaintiff, valuing it upon sale for the purpose of finaneing at $350.00. 

The plaintiff grounds his action on the provisions of “Rationing 
Order No. 2--\—New Passenger .\utomobile Regulations,” as above set 
out. Recovery is resisted on the terms appearing in the memorandum 
of agreement signed 25 October, 1941, and further that no authority 
exists for declaring rights and remedies in the rationing orders. 

The court being of opinion that plaintiff was entitled to recover the 
face amount of the due bill (voluntarily reduced to $150.00) upon which 
the present action is based, entered judgment accordingly, from which 
the defendant appeals, assigning error. 


Woltz & Barber and Petree & Petree for plaintiff, appellee. 
A.J. Ellington and Folger & Folger for defendants, appellants, 


Stacy, C. J. The parties have contracted against the very contin- 
gency Which has arisen here. Indeed, their agreement was made with 
a view to its probable happening. 

On 25 October, 1941, the plaintiff “traded” the defendant an old auto- 
mobile, “leaving a balance of $175.00 on deposit on a new car to be 
delivered when IT want it.” It was not then contemplated that the new 
antomobile should be delivered prior to 1 January, 1942. Ilowever, 
after closing the transaction, “the defendant advised the plaintiff that 
after January he probably would not be able to get automobiles to 
deliver to him until after the duration.” In the light of this conversa- 
tion, the parties drew up and signed the memorandum of agreement set 
out in the record. In this the plaintiff agrees that the defendant “will 
not be held hable for any delay or failure through any cause whatsoever 
in making delivery. The car will be delivered at the price upon delivery 
date.” And further, “In case I fail (for 48 hours) to take delivery 
of car when notified, my deposit may be retained as hquidated damages,” 
Clic, 

In other words, anticipating that the purchase of new automobiles 
ight thereafter be “frozen,” the parties entered into an agreement, 
setting out that in such event the plaintiff’s memo of eredit with the 
defendant should likewise be “frozen.” That is, the parties undertook 
in advance to say how the matter would be handled if the freezing of 


66 IN THE SUPREME COURT. [223 


SHELTON v. Motor Co. 


new automobiles should occur. Atlantic Steel Co. v. Campbell Coal Co., 
262 Fed., 555. This is a lawful contract, and neither the Acts of Con- 
gress nor the Executive Orders relied upon by the plaintiff purport to 
declare it unlawful or inoperative. These Federal pronouncements were 
intended for other facts. They are not controlling on this record. The 
plaintiff was at liberty to cancel the credit memorandum, if he wanted 
to, or to do with it as he pleased. He enjoyed then, and still enjoys, 
freedom of contract in respect of such credit. 

Prior to the time when “the freezing of new automobiles” went into 
effect, the defendant approached the plaintiff relative to making delivery 
of a new car as per their agreement—the defendant then being ready, 
able and willing to make delivery—but the plaintiff said he “was not 
ready for an automobile.” 

The plaintiff, therefore, finds himself face to face with two insur- 
mountable provisions in his contract: 

First, he has agreed that the defendant shall not be liable for any 
delay or failure through any cause whatsoever in making delivery of 
the new car. This defeats the present action. 

Second, he has agreed that in case he fails to accept delivery within 
48 hours after notice, his deposit may be retained as liquidated damages. 
While notice was given to the plaintiff prior to the “freezing” order, 
thereby possibly making available the terms of this provision, still the 
defendant has not sought to take advantage of it, because of the original 
understanding that delivery of the new automobile was not contemplated 
prior to January 1, 1942. 

Notwithstanding these permissible defenses, the defendant has signi- 
fied his willingness to make delivery, if and when the plaintiff wants a 
new car and is permitted to purchase one. ‘The plaintiff made applica- 
tion for permit to obtain a new car, after rationing went into effect, but 
his application was denied. 

Plaintiff sues to recover $175.00, “due on contract.” On the hearing 
in the Superior Court he voluntarily reduced his claim to $150.00. Even 
the plaintiff will not say what his credit memorandum is worth in cash, 
for he realizes the defendant had a profit in excess of the memorandum 
in the sale of a new automobile, and he also remembers the stipulation 
against liability in case of “freezing.” He did not think so much of his 
credit memorandum when he signed the agreement releasing the defend- 
ant from liability in case of “delay or failure” to make delivery of the 
new car. 

The disposition of the old car by the defendant is not germane to the 
ease. Title passed and the plaintiff has no further interest in this car. 
Viewed in the light most favorable to the plaintiff, the contract must at 
least be construed as an agreement to allow the plaintiff’s credit with 
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the defendant to remain in statu quo until the purchase and sale of a 
new automobile can be consummated. Plaintiff would ignore this agree- 
ment. But it is signed by him; it is valid, and he is bound by its terms. 

The trial court predicated its judgment on the supposed abrogation of 
the “due bill” given at the time of the trade, and “upon which the 
present action is based,” according to a recital in the judgment. The 
case is controlled by the memorandum of agreement afterwards signed 
by the parties and in which the defendant is relieved of liability for any 
delay or failure through any cause whatsoever in making delivery of a 
new car. The defendant is entitled to prevail on the record as presented. 
Judgment accordingly. 

Reversed. 


Devin, J., dissenting: I am unable to agree with the result reached 
in this case. I do not think the defendant should be permitted to retain 
the plaintiff’s money without consideration indefinitely, when by the 
rationing orders and regulations of the Federal Government, made pur- 
suant to authority of the Acts of Congress in aid of the war effort of our 
country, the plaintiff has been prevented from buying and equally the 
defendant from selling the automobile about which the original contract 
was made. It seems to me the ends of justice would be met by adhering 
to the rule established in such cases by the Federal Regulations, and 
restoring the parties to their original position, without loss to either 


party. 
ScHenck, J., concurs in this opinion. 


SEAWELL, J., dissenting: I find nothing in the stipulations and in 
the written contract between the parties to justify the Court in assuming 
that they had contracted with reference to any “freezing” order by the 
Government prohibiting the sale of automobiles. The defendants did not 
make that argument here, either in brief or in oral argument. They 
depended solely on the theory that the effect of the presidential orders 
was to temporarily suspend the contract while the restriction lasts, to be 
revived after it has been removed, citing cases relative to that theory. 
They did challenge the power of the Government to require, by executive 
orders, the return of the advance payment of the purchase price. 

The authorities are overwhelmingly against the position of the defend- 
ants on the first proposition. Not only does the presidential order pro- 
hibit the transaction, but a violation of the regulation is a criminal 
offense, punishable under Title III of the Second War Powers Act by 
fines up to $10,000 and imprisonment for one year, or both. Violations 
of such regulations are also punishable under section 37 of the Criminal 
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Code 18: (5.3. °Cy ky See, $8 Act Of A017, Sec. 460 Ue Ba a 
Sec, 84, as conspiracies to commit an offense against the Govern- 
ment. Also the restriction is intended to preserve for military use mate- 
rials of war which are now far more critical than they were when the 
original order was promulgated, and the restriction must, therefore, be 
assumed to be for the duration of the war, or at least for an indefinite 
extent, and the contract thereby discharged. Jefropolitan Water Bd. ve. 
Dick Actr & COs, dd. (1977), 2 Kee Be Ors y oC, A, 21 Lie 1 
N.S., 448; The Clararesh (1920), 264 Fed., 276; Schmid! rv. Wilson & 
Kanham, 47 Ont. L. Rep., 194; AManwilde Transportation Corporation 
ve. Vacuum Oi Co., 248 ULS., 377, 63 DL. Ed., 312; Stanaard Chemicals 
and Melals Corp. v. Waugh Chemical Corp., 185 N.Y. Sup., 207; Jersey 
Tce Cream Co. v. Banner Cone Co., 204 Ala., 582, 86 So. 882; Atlantic 
Steel v. R. O. Campbell Coal Co., 262 Fed., 555; Effect of War on Con- 
tracts, Webber (1940), p. 878; see Serutton L. J. (1917), 2 K. B., 35, 36. 

Sinee we are not dealing with a commercial transaction upon a suit 
begun after the restriction has been removed, and where it appears that 
the basis of the contract has survived and the performance may be stil} 
feasible, it is the duty of the Court to determine the matter now upon the 
facts as they now appear, taking into consideration events that have 
taken place since the transaction was forbidden and fulfillment became 
impossible. Comptoir Commercial Anversois v. Power, Son & Co, 
(1920), 1 K. B. (Eng.), 868, 36 Times L. R., 101; Embricos v. Read. 
oe Chine) 45 dk de PN Sa 201. 

Under the American rule, where the contract has thus become impos- 
sible of fulfillment, the advance consideration must be returned on de- 
mand, or an action may be maintained to recover it as an unjust enrich- 
ment as in @ssumpsit. Williston on Contracts, sections 1769, 1792; 
Restatement, Contracts, section 468 (1); Restatement, Restitution, see. 
66 (3). “One who has paid for goods he never gets is entitled to recover 
the payment, even though the reason why performance was not made by 
the seller is excusable impossibility.” Williston, see. 1794. “The Act of 
God may properly jift from his shoulders the burden of performance, 
but it has not yet extended so as to enable him to keep the other man’s 
property for nothing.” Board of Education «+. Townsend, 63 Ohio St. 
514, 59 N. E., 223; Restatement, Restitution, S. 25, comment b. 

There is no sound reason why we should cither ignove or evade the 
positive requirements of the Government order that the money be re- 
turned. This order, the plaintiff contends, entitles him to his money. 
The defendants deny the power of the Government to abrogate their 
contract or effectuate such an order. The purport and effect of the two 
orders taken together is to discharge the contract and require restitution. 
In my judgment thev apply to the terms of this contract. Except for 
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this denial of Federal wartime power over civilian contracts relating to 
the use of vitally necessary materials of war, the controversy would be 
too trivial to Justify extended notice. 

It is the duty of the Court, of course, to declare the law under all eir- 
cumstances and with cool detachment. Even if the people of the United 
States by some congenital ineptness in their legal institutions, or irrecon- 
cilable conflict in thety fundamental laws, are deprived of the ability to 
act 1n national unity in a time of national peril, or as states, to agree 
upon things necessary to a successful prosecution of war, doubtless it 
would be our duty to say so. Jt is also our duty as a State Court to 
uphold those fundamental rights which the people have not surrendered 
to the eare of Congress, either under the Federal or State Constitution. 
But it is not our duty to reassert rights which have been constitutionally 
subordinated to the Federal administration of the national defense, and 
in the face of powers which have been categorically delegated for that 
purpose. The incidence of wartime regulation is not upon the independ- 
ence of the courts, but upon the eonduct of persons. These come into 
the forum with civil rights abridged, contracts annulled, and causes of 
action profoundly affected by the emergency of war and the acts of the 
Federal Government necessary to its prosecution. In Home Building & 
Loan Association v. Blaisdell, 290 UT. S8., 398, 426, Mr. Justice Iughes 
said: 

“The constitutional question presented in the hight of an emergency 
is whether the power possessed embraces the particular exercise of it in 
response to particular conditions. Thus, the war power of the Federal 
Government 1x not created by the emergency of war, but it is a power 
given to meet that emergency. It is a power to wage war successfully, 
and thus it permits the harnessing of the entire energies of the people in 
a supreme co-operative cflort to preserve the nation. But even the war 
power does not remove constitutional limitations safeguarding essential 
liberties.” Forowilz +. OC. S.. 267 UL S., 458, 69 L. Ed., 7386; Norman 
CBee OD LG Oy ZOE V5 240, 300, 8080 791 hd. 88). 

Speaking within the hmits of the constitutional grant of power and to 
a subject which has proper relevancy to the conduct of war, the voice of 
Congress is suprema lex, Tt as only when some fundamental and inalien- 
able right of the ettizen, proteeted by our Constitutions, either Federal 
or State, and not surrendered to the care of Congress, becomes threatened 
that we come face to face with the necessity of “xafeguarding essential 
hberties” to the full extent of our judicial power. There is no point in 
denving to the National or Federal Government, acting within its war- 
time powers, authority to take action relevant to the national defense 
when it affects only property rights which we ourselves have a hundred 
times, even in peace, declared to be, sub modo, relative and subordinate 


70 IN THE SUPREME COURT. [223 


SHELTON vt. Motor Co. 


a RE LW 


to the general welfare; or in reaching that result by adopting a doctrine 
at variance with what the Government, in the exercise of a legitimate 
power, desires to do. 

When the Constitution was adopted and our dual form of government 
was created, the difficulty of carrying on war by ordinary democratic proc- 
esses, especially when these were parceled to the several states, was not 
unappreciated nor undebated. Jmplicit in the grant of power which 
we gave to the Federal Government for the national defense is that the 
power should be adequate to the purpose; and this implies and justifies 
its summary and administrational exercise in a manner which may sus- 
pend, in order that they may be eventually preserved, some of the rights 
which the states are commendably jealous in preserving in time of peace. 

Whether with regard to strictly military operations or to civilian 
conduct when properly subject to wartime regulation, the principle is 
the same. The power given to the Government and the mode of its 
exercise must be adequate to the immediacy of situations which arise, 
both here and at more distant fronts, with a minimum cf notice and a 
maximum of urgency. That power, we are convinced, cannot be success- 
fully exercised when confined to mere negations, however heavy the bar- 
rage. And in some instances, at least, the power to restore must be a 
corollary to the power to destroy. The action of the Federal Govern- 
ment in arresting this contract cannot be considered an impersonal force 
majeure, unpurposively creating a situation which it 1s powerless to 
amend. There is a nexus of circumstance, including the reports of 
committees, debates in Congress, the background and wording of the 
Acts themselves, the orders which speak for themselves, that shows a full 
appreciation of the subjects we have been discussing, and the purpose not 
to leave the rights of parties who suffer infraction of their contracts left 
as dangling ends of discord and litigation. 

Regulations and orders like these, intended to prevent loss through 
displacements caused by necessary Government action, or to restore eco- 
nomic balances, whether small or great, in the manner sought to be done 
in this instance, have a reasonable relation to the objectives of the War 
Powers Acts, and may be regarded as within their authority. Until held 
otherwise by competent Federal authority, full faith and credit should be 
given them in this Court. 

In my opinion, the judgment of the court below should be affirmed. 
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FRANK R. HORTON, JR., vy. WILSON & COMPANY, A CORPORATION. 
(Tiled 28 April, 1948.) 


i. Master and Servant § 63: Statutes § 5a— 


In dealing with a Federal law it is incumbent upon the State courts to 
apply the rules of construction obtaining in the Federal jurisdiction. 


2. Master and Servant § 65— 


Under the Federal Fair Labor Standards Act, to enable an employee to 
recover, it is not necessary that all of plaintiff’s efforts be directed to the 
interstate commerce side of defendant’s business. It is sufficient if they 
directly aid in that enterprise. 


3. Same— 


An employee is “engaged in commerce,” under the Federal Fair Labor 
Standards Act, if his services—not too remotely, but substantially and 
directly—aid in such commerce. If the business is such as to occupy the 
channels of interstate commerce, any employee, who is a necessary part 
of carrying on that business, is within its terms. 


4, Same— 

In an action by plaintiff to recover from defendant wages and damages, 
under the Federal Fair Labor Standards Act of 1938, where the evidence 
showed that defendant is engaged in the distribution and sale of food 
products over a large portion of the United States, that its Raleigh branch 
received these products mostly for outside the State, stored them locally, 
sold and distributed same only within the State, that plaintiff was 
“Cashier” and later “Office Manager” of the Raleigh branch, among his 
duties were handling and accounting for the cash, remitting profits to 
home office, making up pay rolls and vouchers therefor, receiving and 
checking invoices for all products shipped in and making claims for short- 
ages, maintain profit and loss account, transmitting same to home office 
and receiving instructions therefrom, the services of plaintiff have a 
reasonable and substantial connection with the commerce of defendant as 
defined in the Act and bring plaintiff within its terms. 


AppesL by defendant from Vimocks, J., at September Term, 1942, of 
WAKE. 

The plaintiff sued under the Federal Fair Labor Standards Act of 
1938—ch. 676; 52 Stat., 1060; 29 U.S. C. A., S. 201-219—for recovery 
of overtime wages for a period beginning 24 October, 1939, and ending 
23 March, 1940, amounting, as he contends, to $353.15, and the like sum 
as liquidated damages, totaling $706.30, and costs. The controversy here 
is over the question whether the services performed by plaintiff bring 
him within the Act as engaged in interstate commerce. By consent of 
parties, the case was heard by Vimocks, J., at September Term, 1942, of 
Wake Superior Court, without a jury, upon the following agreed facts: 

“1. The plaintiff is a citizen and resident of Wake County, North 
Carolina. 


-I 
Lo 
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“2. This defendant is a corporation duly organized, chartered, existing 
and doing business under the laws of the State of New Jersey, and is 
duly domesticated and licensed to do business under the laws of the 
State of North Carolina. 

“3. This defendant, during the period beginning on or about October 
24, 1938, and continuing up to the time of the commencement of this 
action, and including all of the times mentioned in the complaint filed 
herein, was doing business in the State of North Carolina, 

“4. The defendant, at its Raleigh, N. C., branch, during the period 
of time involved herein, was engaged in the business of selling mostly 
at wholesale, meat and meat foods wholly within the State of North 
Carolina, but did not purchase or slaughter livestock in North Carolina. 
The defendant purchased meat and meat products in various other states 
and said products were transported, by means of common carriers and 
other usual transportation agencies, from such other states to defendant’s 
Raleigh, North Carolina, branch for sale. Meats and meat products 
were received daily or almost daily and were placed in the defendant’s 
coolers and warehouse at Raleigh. These meats and meat products dur- 
ing the period stated were thereafter sold on orders and distributed to 
retailers and other concerns within the State of North Carolina. The 
defendant, at its Raleigh, N. C., branch, did not sell any food products 
outside of the State of North Carolina, or to anyone who resided or did 
business outside of the State of North Carolina. During the period 
stated some of the meat and meat foods were sold by the defendant’s 
Raleigh branch without being processed and without any change and 
some without being unpacked. 

“5. In carrying on its business, this defendant, during the period 
above mentioned, sold food products to the trade in the area surrounding 
Raleigh, North Carolina. Such food products were shipped mainly 
from points in states other than North Carolina to said Raleigh, North 
Carolina, branch of the defendant. 

“§. The monevs received from the sale of said food products by the 
defendant, Raleigh, North Carolina, branch, were deposited to its eredit 
with the Wachovia Bank & Trust Company, Raleigh, North Carolia, 
This defendant maintained continuously during said period in said 
Wachovia Bank & Trust Company a deposit in the sum of £5,000. Teach 
working day during said period the defendant drew a check on Wachovia 
Bank & Trust Company for the entire credit balanee of the defendant 
in such bank over and above the said $5,000, said cheek being made 
pavable to Wachovia Bank & Trust Company; and in return for said 
cheek Wachovia Bank & Trust Company issued a Cashier’s Check for a 
similar amount pavable to the defendant. The defendant each day 
mailed sueh Cashier's Cheek to the Chase National Bank of the City of 
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New York, State of New York, to be deposited to the credit of the 
defendant’s account. No banking was done at Raleigh, except as herein 
stated. <All disbursements for salaries and operating expenses of the 
defendant’s business handled at its Raleigh, North Carolina, branch were 
made by the Raleigh cashier by voucher drafts drawn on a Chicago, 
Illinois, bank, except as to some small items paid from petty cash. 

ave Tn the operation of its Raleigh branch, the defendant carries on 
its Bea an account designated as ‘Personal Account,’ which is a cur- 
rent account. When shipments of food products are received by the 
Raleigh branch, the defendant is credited on said account for the invoice 
amounts of said shipments. Debits are entered on this personal account 
for all remittances by the Raleigh branch to New York for deposit there 
to the eredit of the defendant, for pay roll disbursements, for general 
expenses, etc. When a loss is shown from operations for any month, 
such loss is also debited to this account. 

“S. In the operation of its Raleigh branch the defendant also carries 
on its books a ‘Profit and Loss’ account. On one side of this account 
there is shown a record of gross profits from sales of food products, On 
the other side there is shown a record of expenses, such as salaries, wages, 
telephone and telegraph charges, trucks, tires, gasoline, and other ex- 
penses. This account shows for each month whether there has been a 
profit or a loss from operations at the Raleigh branch. When there is a 
profit or a loss, it is transferred to the ‘Personal Aceount’ at the end of 
each fiscal period. 

Paragraph omitted. 

“9. The plaintiff was employed by the defendant at its Raleigh, North 
Carolina, branch from November 14, 1988, to March 23, 1940, as 
‘Cashier’ at a weekly wage or salary i 824.00, During the last sev one 
months of said employment the plaintiff's title with the defendant was 
changed to ‘Office Manager’ of the Raleigh, North Carolina, branch of 
defendant. 

“10. As Cashier and later as Office Manager of the Raleigh, North 
Carolina, branch of the defendant, the plaintiff had charge of handling 
cash from sales wholly within the State of North Carolina by the defend- 
ant of food products at its Raleigh, North Carolina, branch, made de- 
posits of the defendant’s funds derived from such sales with Wachovia 
Bank & Trust Company at Raleigh, North Carolina, drew cheeks on 
said bank almost every day for the defendant for the entire credit balance 
of the defendant’s Raleigh branch over and above $5,000, received from 
said bank in exchange therefor a Cashier’s check for a similar amount 
payable to defendant, and mailed said Cashier’s check to the Chase Na- 
tional Bank of the City of New York, State of New York, for deposit 
there to the defendant’s account, kept the records of hours worked by office 


74 IN THE SUPREME COURT. [223 
Horton t. WILSON & Co. 


employees and handled the pay roll of the Raleigh branch of defendant 
and, along with the Manager of the Raleigh branch, signed voucher drafts 
issued by defendant for salaries and other expenses, received from the 
Manager of the Raleigh branch of defendant invoices for food products 
shipped from other states to defendant’s Raleigh, North Carolina, branch 
and checked said invoices against the receiving records to ascertain short- 
ages in shipments, etc., made out claims against defendant’s sources of 
supply, principally from states other than North Carolina, for any 
shortages and overcharges, and prepared and submitted profit and loss 
statements of the Raleigh branch of defendant and transmitted them to 
Chicago, IIl., office of defendant. From time to time during the period 
stated the plaintiff received direct from the. Branch House Accounting 
Department of the defendant at Chicago, J]linois, bulletins containing 
instructions concerning his duties as an employee of the defendant. 

“11. In addition to social security tax deductions, there was deducted 
from the plaintiff’s wage or salary each week the sum of 20¢ for premium 
in Wilson Employees Mutual Benefit Fund and premium for life insur- 
ance, which sums were forwarded each month, along with similar deduc- 
tions from the wages of other employees, to ‘Wilson Employees Mutual 
Benefit Fund of Chicago, Illinois,’ and appropriate accounts. The plain- 
tiff computed the deductions and mailed the checks to said fund each 
month, along with a required report. The plaintiff was also required 
to keep a record of the hours work for employees, including himself, 
who numbered approximately eighteen. 

“12. Paragraph omitted. 

“13, The plaintiff has made demand upon the defendant for the pay- 
ment of compensation for overtime, that is, for the number of hours 
worked each week from November 14, 1938, to October 24, 1939, in 
excess of 44, and for the number of hours in excess of 42 per week during 
the period beginning October 24, 1939, and ending March 238, 1940, but 
the defendant never has paid anything to the plaintiff over $24.00 per 
week and contends that the plaintiff during the period in question was 
not engaged in commerce or the production of goods for commerce which 
would entitle him to any additional compensation under the Fair Labor 
Standards Act of 1938.” 

Upon these facts, judgment was rendered in favor of the plaintiff for 
the amount of his demand, and defendant appealed. 


Bailey, Lassiter & Wyatt and Douglass & Douglass for plaintiff, 
appellee. 

Richard C. Winkler and Smith, Leach & Anderson for defendant, 
appellant, 
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SEAWELL, J. The Fair Labor Standards Act of 1988—Act of 25 June, 
1938, chapter 676; 52 Stat. 1060; 29 U. S. C. A., sees. 201-219—with 
some exceptions not pertinent tq this case, provides a schedule of mini- 
mum wages and maximum hours for every employee “who is engaged in 
commerce or in the production of goods for commerce.” Secs. 6 (a) and 
7 (a). Section 8 (b) defines commerce as used in the Act as follows: 
““commerce’ means trade, commerce, transportation, transmission or 
communication among the several states or from any state to any place 
outside thereof.” 

Tt has been said that the Congress has not exhausted its full power 
under the Commerce Clause in this legislation. It may well. include 
categories not now within the confines of the Act. But it has greatly 
broadened the conception of interstate commerce, and extended its reach 
or comprehension of the instrumentalities employed, particularly on the 
human side, as a means of removing burdensome inequalities and as a 
measure of social justice to those employed, including in the Act a vast 
number of persons not theretofore considered in this connection, but whose 
exclusion would defeat the purpose of the Act. Sec. 2 (a). In doing so 
it has stricken down court opinion reflecting a narrower view of the 
powers of Congress under the Commerce Clause. Hammer v. Dagenhart, 
247 U. S., 251, 62 L. Ed., 1101; U. S. v. Darby, 312 U. S., 100, 85 L. Ed., 
609; and has hurdled judicial abstractions thought to be defeative of its 
purpose. U.S. v. Darby, supra; Kirschbaum Co. v. Walling, 316 U. S., 
517, 86 L. Ed., 1638; Walling v. Jacksonville Paper Co., 87 (U. 8.) 
L. Ed., 393. 

We have freely entertained cases arising under the Wage and Hour 
Law, although it imposes a liability with respect to damages not of a 
character heretofore cognizable in our courts. Hart v. Gregory, 220 
N. C., 180, 16 S. E. (2d), 887; Crompton v. Baker, 220 N. C., 52, 16 
S. E. (2d), 471; Overnight Motor Transp. Co. v. Missel, 316 U. S., 572, 
582, 86 L. Ed., 1682, 1691. But we are dealing with a Federal Law, and 
it is Incumbent upon us to apply the rules of construction obtaining in 
the Federal jurisdiction, regardless of the cliches of interpretation we 
might otherwise employ. 

We are not dealing here with the clause of the Act relating to the 
production of goods for commerce, nor with the distinctions peculiar to 
cases where the employee attempts to qualify for the protection of the 
statute as one who is so engaged. Jlart v. Gregory, supra. The clause 
under which plaintiff claims protection is simpler and broader—“engaged 
in commerce’ —which we think, if it means anything at all, signifies that 
the employee is so engaged if his services—not too remotely, but sub- 
stantially and directly—aid in such commerce as above defined. With 
reference to that clause, it is said in Walling v. Jacksonville Paper Co., 
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supra: “Tt is clear that the purpose of the Act was to extend Federal 
control in this field throughout the farthest reaches of the channels of 
interstate commerce.” In that connection the opinion quotes from the 
statement made by Senator Borah, speaking for the Senate Conferees on 
the Conference Report: “. . . if the business is such as to occupy the 
channels of interstate commerce, any of the employees who are a neces- 
sary part of carrying on that business are within the terms of this bill.” 
83 Cong. Rec., 75th Cong., 3rd Sess., Pt. 8, p. 9170. 

If the plaintiff did so aid the defendant in any phase of its business in 
which it was itself engaged in interstate commerce, both of them come 
within the purview of the Act. 

In the case at bar, the defendant is not aided by Waliing v. Jackson- 
ville Paper Co., supra, or the absence in the present case of the conditions 
thought necessary in the Walling case, supra, for the plaintiff’s recovery. 
The plaintiffs in the two cases are not like situated. There, the suit was 
by one engaged in the loeal delivery of the goods to customers, and it was 
necessary to maintain the theory of continuity of the movement in 
commerce, despite a temporary interruption in defendant’s warehouse, 
in order to connect the employment with the commerce. Ilere, it may be 
conceded without detriment to plaintiff’s case—or necessary exoneration 
of the defendant—that the products moving in interstate commerce came 
to rest in defendant’s Raleigh warehouse without further obligation to 
the “channels of commerce” theory in its local distribution, if, neverthe- 
less, plaintiff’s services in any substantial and direct way aided in the 
interstate commerce in which defendant was actually engaged. 

In the case at bar, the plaintiff contends, and we think with reason, 
that his services, or at least a substantial part of them, were connected 
with the flow of goods in commerce before they came to rest, if they did 
so, in the defendant’s local warehouse, or in connection with that result. 
But, that the defendant received its own products by shipment to itself 
or its agency in this State may have an important bearing upon the 
functions of its Raleigh branch, the extent and manner in which the 
commerce at the instance of defendant was projected into this State, the 
participation therein by its local agency, and the connection of the plain- 
tiff with such commerce. 

In one phase of its business, the defendant was unquestionably engaged 
in interstate commerce: In gathering its materials of trade, slaughtering 
livestock, and purchasing meat products outside of the State and shipping 
them to its ‘warehouse in this State for local or intrastate distribution. 

Down to the time the products came to rest in the Raleigh warehouse, 
defendant dealt with them and transported them in interstate commerce, 
and the agreed facts indicate that its agency here was maintained pri- 
marily to aid and facilitate both such transportation and final distribu- 
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tion within the State. These products, we think, did not come to rest 
here without a substantial contribution by the Raleigh agency to that 
result. 

The plaintiff, of course, would not necessarily be engaged in interstate 
commerce because of his connection with the business of the employer, 
if his own activities were confined solely to assistance in intrastate dis- 
tribution. The question before us is whether the duties performed by 
the plaintiff could be considered altogether within the pale of defendant’s 
local distribution business within the State, or whether they were essen- 
tial to or in aid of its interstate commerce. Foster v. National Biscuit 
Co., 81 F. Supp., 244; Walling v. Jacksonville Paper Co., supra; Kirsch- 
baum Co. v. Walling, supra. 

Doubtless some of the duties performed by one in plaintiff’s position, 
or similar position, might fit into the concept of a purely independent, 
local concern, in no wise engaged in interstate commerce; but they would 
be Just as appropriate or necessary to the conduct and management of an 
interstate concern with a set-up dealing altogether in interstate com- 
meree. The acts of the employee, although abstractly similar, take on a 
different significance according to the activity which they aid. Others 
of these duties seem more directly concerned with defendant’s interstate 
commerce. 

The Raleigh branch was not autonomous. The evidence discloses it to 
be, in effect, an agency of the defendant, integrated with the Chicago 
office as an interstate set-up, and acting under the control and manage- 
ment of the home office as an efficacious if not necessary instrumentality 
in keeping its products flowing in interstate commerce from the various 
shipping points outside the State to its own warehouses in this State. 
The existence of the branch office at this, the receiving end of the line, 
was as necessary to the defendant’s way of doing business as were the 
facilities by which the products were collected and put into the flow of 
commerce. 

Amongst the duties performed by the plaintiff were handling cash 
from sales of products from the Raleigh branch; making deposit of cash 
in the Wachovia Bank & Trust Co. at Raleigh; drawing checks on such 
deposits for all sums in excess of $5,000.00, and making daily remittances 
to the home office; keeping records of hours worked by office employees 
at the Raleigh branch; handling the pay roll of the employees of the 
Raleigh branch; signing voucher drafts issued by defendant for salarics 
of employees and payment of other expenses; receiving invoices from the 
Manager of the Raleigh branch for food products shipped from other 
states, and checking invoices against receiving records to determine short- 
ages in shipments; making out claims against defendant’s source of sup- 
ply from other states for shortages and overcharges; maintaining the 
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profit and loss account of the Raleigh branch of the corporation; pre- 
paring and submitting to the Chicago office statements of profit and loss 
of the Raleigh branch; receiving from the Chicago office, bulletins con- 
taining instructions as to his duty as an employee; deducting and trans- 
mitting to Chicago social security tax and a weekly sum for premiums in 
the Wilson Employees Mutual Benefit Fund, with the required report; 
keeping records of the hours of work of the approximately eighteen 
employees of the defendant’s corporation at its Raleigh branch. 

Some of these duties may not be of great significance. It may be 
diffeult upon analysis to classify all of them one way or another, but 
some of them we think essential to the maintenance of defendant’s busi- 
ness, taken as a whole, including its interstate commerce. The plaintiff 
kept the records of the office generally, without any distinction as to 
items which might pertain to purely localized business; handled the pay 
roll of all employees, regardless of whether they were engaged in receiv- 
ing and storing the incoming products or otherwise; signed vouchers for 
wages and expenses, the latter presumably including costs of transporta- 
tion; kept track of the goods moving in commerce to see whether they 
arrived, and made out claims against the source of supply in other states 
for shortages and overcharges; dealt directly with the home office in 
daily transmission of the funds and reports of profit and loss. These 
duties did not begin with the distribution of the product after it had 
come to rest in the North Carolina warchouse; they were not all confined 
to localized activities or to local distribution, or necessary to that branch 
of the business. They were activated by the necessities of defendant to 
keep informed as to the interstate movements of its products from points 
of shipment outside the State, and facilitated their control and reception 
here. Without some of the services enumerated, whether performed by 
the plaintiff or some other person, it would seem that the defendant’s 
business of shipping its products to the Raleigh branch would have been 
impaired, disorganized, or greatly impeded. 

It is not necessary that all of plaintiff’s efforts be directed to the inter- 
state commerce side of defendant’s business. It is sufficient if they 
directly tended to aid in that enterprise. It is not a question of per- 
centage; the de minimis doctrine does not apply in eases of this kind. 
Ward v. Central Sand & Gravel Co., 33 F. Supp., 40; Jvart v. Gregory, 
218 N. C., 184, 10 S. E. (2d), 644. 

There has been no attempt to formulate any general rule applicable to 
eases of this kind. It is a matter of the application of sound judgment, 
upon the facts of the particular case and within the limitations of the 
Act, in fairly appraising the relation of the employee and of his services 
with respect to the interstate commerce of his emplover, where that 
exists. We think the services of the plaintiff have a reasonable and sub- 
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stantial connection with such commerce of the defendant—were intended 
to be and, in fact, were efficacious in its promotion and conduet—and 
bring him within the protection of the Act. The judgment of the court 
below is 


Affirmed. 


STATE v. MARK HARVEY BOYD axp MOFFITT DOTSON WILBORN. 


(Filed 28 April, 1948.) 
1. Criminal Law § 52b— 


Upon a motion for nonsuit under C. 8., 4648, if there be any evidence 
tending toe prove the fact in issue or which reasonably conduces to its 
conclusion as a fairly logical and legitimate deduction, the case should be 
submitted to the jury. But where there is merely a suspicion or conjecture 
in regard to the charge in the bill of indictment, the motion should be 
allowed. 


2. Same— 


Where a complete defense is established by the State’s case, on a crim- 
inal indictment, the defendant should be allowed to avail himself of a 
motion for nonsuit under C. S., 4643. 


s 


Burglary and Unlawful Breaking §§ le, 7— 


Upon indictment under C. S., 4236, the burden is upon the State to show: 
(1) that the person charged was found having in his possession an imple- 
ment or implements of housebreaking enumerated in, or which come 
within the meaning of the statute; and (2) that such possession was 
without lawful excuse. 


4. Burglary and Unlawful Breaking § 9— 

In the trial of an indictment for the possession of implements of house- 
breaking, where the State’s evidence fails to show that any of the imple- 
ments were for the express purpose of housebreaking and fails to show 
that any of them were implements enumerated in the statute, C. S., 4236, 
except perhaps a “bit,” and shows that all of the tools or implements, 
except pistols, were in common use in lawful and ordinary occupations, 
without any circumstances inferring that the implements were for bur- 
glarious purposes, there is no evidence to support a verdict of guilty and 
motion of nonsuit should have been granted. 


APPEAL by defendants from Dixon, Special Judge, at October Term, 
1942, of FRANKLIN. 

Criminal prosecution charging defendants with having in their joint 
possession, without lawful excuse, certain implements of burglary. C.8., 
4236. 

The implements, in possession of which defendants are charged to 
have been found in Franklin County, enumerated in the bill of indict- 
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ments are: “3 pistols with cartridges for same, bolt clippers, wrecking 
bar, two big serewdrivers, 2 pairs of gloves and flashlights, blackjack, 
brace and bit, and pliers or nippers and other implements of dangerous 
and offensive nature fitted and designed for use in burglary or other 
housebreaking or for use in burglary with explosives.” 

Upon the trial in Superior Court evidence offered by the State through 
the witnesses, State Highway Patrolman M. H. Bynum and one 8. T. 
Denton, tends to show these facts: “.\round” twelve o’cloeck on the night 
of 16 April, 1942, Patrolman Bynum, acting in his official capacity, and 
accompanied by Denton, secing two cars, a Pontiae and a 41 Plymouth, 
“parked just beyond the monument on Main Street in Louisburg,” “eame 
on back down the street and pulled into a service station to wait for them 
to come by. They came by pretty soon.” The patrolman “checked the 
Pontiac” as it went out Nash Street, and found that it was occupied, 
and being driven by “a fellow Lassiter.” Then the patrolman “went to 
check the ’41 Plymouth.” It “had come on down in front of the big 
Apple Cafe,” and the patrolman “touched the siren and they pulled up 
along there at the Big Apple.” Defendant Wilborn was driving the ear, 
aud defendant Bovd was on the right front seat of it. No one else was 
in the car. This was not over ten minutes after the cars were scen near 
the monument. When the patrolman came up to the ear he asked 
Wilborn if he objected to his car being searched, to which Wilborn ‘said 
he did not,” and got out of the ear. Whereupon, the patrolman, upon 
looking in the back of the car, found about a quart of whiskey on the 
floor back of Wilborn, and, picking up his overcoat, found a pistol in it. 
The patrolman then arrested Wilborn. .At that time the sheriff, having 
heard the siren, had “walked out there.” Then the patrolman had Boyd 
to get out of the ear, and, finding in “the glove compartment” “a flash- 
light and another pistol and a blackjack” he “put them both under ar- 
rest.’ walked with them to, and put them in jail. Denton, following 
closely, drove the ear to the jail. Up to that time the officer had found 
only the whiskey, flashlight, two pistols and blackjack, as above stated. 
But after defendants were locked up, the officers gave “the car a thorough 
eheck.”’ The back seat cushion was out. In the car they found these 
articles, in addition to those above enumerated: “a bolt cutter... under 
the mat... on the floor, under boot in the trunk,” “a large screwdriver 
in the trunk”; “wrecking bar ... in the boot”; “brace and bit’; “one 
pistol . . . kind of rustv ... in the boot ... behind the tire... it 
was loaded”; ‘a pair of pliers and screwdriver in the boot’; a “straw 
hat.” and a “slicker hat”; two pairs of gloves, one in the glove compart- 
ment and the other on the floor in the back; another flashhght “in the 
seat’; and a “fan belt in the trunk.” (Hach of these articles was intro- 
dueed in evidence as exhibits. ) 
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The patrolman testified that when he stopped the defendants, Wilborn 
said, in the presence and within the hearing of Boyd, that “they had that 
stuff in there for their protection”; that “they had been stopped with 
some liquor and had some liquor taken from them”; that “they carried 
the gun for his own protection”; that, on being asked what they were 
doing down there, ‘““Wilborn said he had started to Rocky Mount to get a 
load of liquor’; that, in reply to question of patrolman as to “why he 
didn’t go down 301, it was so much nearer,” Wilborn “said he wanted to 
see a man in Henderson, so he came there”; and that, on being asked 
who the man was in the other car, Wilborn “said he didn’t know him— 
just happened to run up together and they were both lost,” but that 
“when some officers from Virginia came down and questioned them 
about it” “they later told me who he was.” 

And on ecross-examination, in pertinent part, the patrolman continued : 
“Mr. Boyd said he did not know anything about any of it, said he was 
just riding . .. They didn’t make any effort to get away or make any 
objection to me searching the car or make any motion that I would con- 
strue as an attempt to get away... The bolt clippers are what is known 
as a bolt clipper or cutter, 1s used for cutting bolts, are part of a mechan- 
i¢’s tools—you can use them to cut most anyvthing—they are used around 
a garage ... The brace and bit is a common tool of the carpenter, I 
would say so... The screwdriver you see in every garage and in homes, 
that is a very common tool... I believe the wrecking bar is an ordi- 
nary wrecking bar—nothing unusual about it... a lot of mechanics 
have them and use them... This little screwdriver is an ordinary 
screwdriver . .. You can buy them anywhere, and the same thing about 
the phers—they are used around garages and filling stations, and carpen- 
ters and electricians use them—everyone should have flashlights. I do 
not recall that the glove compartment was difficult to open. I mashed 
the button and... it came open very easy ... Mr. Wilborn told me 
that he had the pistol for protection—that he had some liquor taken 
off of him... Mr. Boyd said that he was just riding with him as a 
passenger. Mr. Wilborn said he was a mechanic. That was what he 
said that he had followed the trade of a mechanic for a long number of 
years and these were his tools . . . I didn’t find among these tools any 
sawed-off shotguns, or any extra ammunition for the pistols, or any 
nitroglycerin or any ammonia, any butcher knife, any chisels, drill 
punches, soap, wire or rope, eye-droppers, dynamite caps or fuses, sledge- 
hammers, breast drill, drill bits. No, sir, I didn’t find any of the articles 
you have called over.” And on re-direct examination the Patrolman 
said: “I did not find any machine guns... 75 MM cannons... any 
shotguns.” 
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The testimony of S. T. Denton, as contained in the record, is, in the 
main, in corroboration of the patrolman in identifying the articles found 
in the ear. 

When the State rested its ease, defendants and each of them moved 
for judgment as of nonsuit. C. S., 4643. The motion was denied and 
defendants excepted. 

Verdict: Guilty as charged in the bill of indictment. 

Judgment: As to defendant Moffitt Dotson Wilborn: Confinement in 
State’s Prison at Raleigh for a period of not less than 10 nor more than 
12 years. As to defendant Mark Harvey Boyd: Confinement in State’s 
Prison at Raleigh for a period of not less than 7 nor more than 10 years. 

Though indicted in the same bill and tried together, defendants sepa- 
rately appeal to the Supreme Court and bring up separate records, iden- 
tical in all respects except as to judgment, and separately assign error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


Yarborough & Yarborough for defendants Boyd and Wilborn, appel- 
lants, 


Winporne, J. Defendants, in the main, stress for error, and properly 
so, the refusal of the court to grant their motions under ©. 8., 4643, for 
judgment of nonsuit. 

In considering motion for judgment of nonsuit under C. 8., 4643, the 
general rule as stated in S. v. Johnson, 199 N. C., 429, 154 8. E., 730, 
and in numerous other decisions of this Court, is that “if there be any 
evidence tending to prove the fact in issue, or which reasonably conduces 
to its conclusion as a fairly logical and legitimate deduction, and not 
merely such as raises a suspicion or conjecture in regard to it, the case 
should be submitted to the jury.” But where there is merely a suspicion 
or conjecture in regard to the charge in the bill of indictment against 
defendant, the motion for judgment of nonsuit will be allowed. S. v. 
Johnson, supra, and eases cited. See 8. v. Stephenson, 218 N. C., 258, 
10 S. EF. (2d), 819; and also 8. v. Vinson, 63 N. C., 335; 8. v. Sigmon, 
190 N. C., 684, 180 S. E., 854; S. +. Montague, 195 N. C., 20, 141 8. E., 
985: S. v. Madden, 212 N. C., 56, 192 S. E., 859; S. 2. Shelnutt, 217 
N. C., 274, 7S. E. (2d), 561; 8. v. Todd, 222 N. C., 346, 23 8. E. (2d), 
47: 8S. v. Goodman, 220 N. C., 250, 17 8. E. (2d), 8; &. v. Penry, 220 
N. C., 248, 17 S. E. (2d), 4. 

Also, on a motion for judgment as of nonsuit, under ©. 8., 46438, the 
rule is, as stated in S. r. Fulcher, 184 N. C., 663, 113 8S. E., 769, “that 
where a complete defense is established by the State’s case, a defendant 
should be allowed to avail himself of such defense.” See also S. v. Hed- 
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den, 187 N. C., 803, 123 S. E., 63; S. v. Cohoon, 206 N. C., 388, 174 
S. E., 91; 8. v. Todd, supra. 

In the Todd case, supra, applying this principle to an alleged confes- 
sion of defendant, offered in evidence by the State, Devin, J., said: 
“While the State by offering this statement was not precluded from 
showing that the facts were different, no such evidence was offered, and 
the State’s case was made to rest entirely on the statement of the defend- 
ant, which the State presented as worthy of belief,” citing cases. 

Defendants are indicted under that portion of the statute, C. S., 4236, 
which prescribes that “if any person . .. shall be found having in his 
possession, without lawful excuse, any pick-lock, key, bit or other imple- 
ment of housebreaking . . . such person shall be guilty of a felony and 
punished by fine or imprisonment in the State’s Prison, or both in the 
discretion of the court.” 

This statute, significant to note, is patterned after the English statute 
known as the Larceny Act, 1861, 24 and 25 Vict., chapter 96, sec. 58, 
which 1s more condensed in expression than a prior English statute, 
5 Geo. 4, chapter 83, sec. 4, as quoted in Chitty on Criminal Law (1882), 
Vol. ITT, p. 1116, and in pertinent part prescribes that: “Everyone... 
who is found by night having in his possession without lawful excuse 
(the proof of which excuse lies on such person) any pick-lock, key, crow, 
jack, bit, or other implement of housebreaking shall be guilty of a mis- 
demeanor.” And in this connection it is noted that in the case of S. v. 
Dozer, 73 N. C., 117, at June Term, 1875, a case in which the Court 
then said that breaking and entering a storehouse, with intent to steal the 
goods and chattels therein, is not a criminal offense at common law or by 
statute in this State, Bynum, J., directed attention to the above English 
statute. Thereafter, a statute was incorporated in the Code of North 
Carolina, adopted in 1883, sec. 997, which in pertinent part reads: “If 
any person ... shall be found by night having in his possession, with- 
out lawful excuse, any pick-lock, key, bit or other implement of house- 
breaking ... shall be guilty of an infamous crime,” ete. Thus it 
appears that the statute so adopted in this State is in almost the same 
words as the English statute except that the clause “the proof of which 
excuse lies on such person,” contained in the English statute, was deleted. 
It is manifest and significant, therefrom, that the General Assembly did 
not intend that this clause should apply in this State. And the statute, 
unchanged in wording, was brought forward in the Revisal of 1905, as 
section 3334, which was amended in 1907 by striking out the words “by 
night.” Public Laws 1907, chapter 822, sec. 1. As so amended it is now 
the statute under which defendants are indicted. C. S., 4236. In the 
light of the foregoing it is clear that in this State, under this statute, 
the gravamen of the offense is the possession of burglar’s tools without 
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lawful excuse, S. vw. Vick, 218 N. C., 285, 195 S. E., 779, and the burden 
is on the State to show two things: (1) That the person charged was 
found having in his possession an implement or implements of house- 
breaking enumerated in, or which come within the meaning of the stat- 
ute; and (2) that such possession was without lawful excuse. 

In this connection it is noted that the Enghsh courts, treating of cases 
relating to this phase of the statute, seem to hold that although an imple- 
ment be used in the ordinary affairs of life for lawful purposes, it 1s to 
be considered an implement of burglary within the meaning of the Act 
(1) if it be capable of being used for the purpose of housebreaking, and 
(2) if, at the time and placed alleged, the person charged had it in 
possession for that purpose. And, further, although under the English 
rule when a person is charged with possession of an implement of house- 
breaking, the burden of proving lawful excuse is on the person so charged, 
that burden is discharged by the accused if he prove that the alleged 
implement of housebreaking, capable of being used for that purpose, is 
a tool used by him in his trade or calling. See 9 Halsbury’s Laws of 
England, Part XIII, on Criminal Law and Procedure, section 1353; and 
The English and Empire Digest Supplement 1940, Vol. 14, page 108, 
Nos. 10727, 10729 (a); and Vol. 15, page 960, Part AX ATYV, section 13. 

Also, in the case of S. v. Ferrone, 97 Conn., 258, 116 A., 336, it ap- 
pears that in the State of Connecticut there is a statute in almost exact 
wording of the pertinent section of the English Larceny Act, including 
the clause as to proof of excuse being upon the aecused, which is herein- 
above quoted. In that case the Supreme Court of Errors of Connecti- 
cut, speaking of, and approving the charge of the trial court, as a clear 
and accurate construction of the statute, has this to say: “ ‘An instru- 
ment of housebreaking,’ said the Court, ‘may be such from its essential 
nature, that is, it may be one which is made and designed for the express 
purpose of housebreaking.’ Or, it ‘may be one which is such temporarily 
and for a particular purpose, and whether such or not would depend 
upon two considerations: “First, is it one that 1s reasonably adapted for 
use in housebreaking; and, second, was it at the time intended or actually 
used for that purpose ?”’ ” 

In the light of the similarity in wording of the English and Connecti- 
cut statutes to that in this State, C. 8., 4236, the construction so made 
and applied by the English and Connecticut courts, as above indicated, 1s 
eonvineing and appropriate in considering the case in hand. 

Therefore, applying these principles to the facts in the present case, 
we are of opinion that the State has failed to offer evidence sufficient to 
support a verdict of guilty. The evidence fails to show that any of the 
articles found in the automobile was an implement made and designed 
for the express purpose of housebreaking. It fails to show that any of 
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them were implements enumerated particularly in the statute, except 
perhaps the “bit.” It fails to show that any of the implements were 
reasonably adapted for use in housebreaking, or that they were the kind 
of implements used by burglars. On the contrary, the evidence for the 
State tends to show that each of the articles, including the “bit,” so 
found, except the pistols, and blackjack, is a tool or instrument in com- 
mon use in lawful occupations, and in the ordinary affairs of life. More- 
over, the evidence fails to show facts and cireumstances from which it 
may be inferred that at the time and place in question defendants pos- 
sessed the implements, singly or in combination, as burglar’s tools or for 
the purpose of housebreaking. 

The phrase ‘without lawful excuse’ must be construed in the spirit of 
the statute. And, even though the possession of the pistols and black- 
jack be unlawful, and even though the defendants possessed the pistols 
and blackjack for the purpose of personal protection in the unlawful 
transportation of intoxicating liquor, in accordance with statement of 
defendant Wilborn, such possession is not within the meaning of the 
statute in question. 

This case is distinguishable from S. vr. Vick, supra, where defendant 
was charged with having in possession certain implements of burglary. 
Though it is there stated that “the particular section of the statute under 
which defendant was being tried does not require the proof of any ‘intent’ 
or ‘unlawful use,’ it must be borne in mind that there “the defendant 
made no contention that the tools found in the possession of Denton and 
the other oceupants of the car were not implements of housebreaking.” 
Therefore, the rule there stated must be read in the light of the facts in 
that case. ‘The law discussed in any opinion is set within the frame- 
work of the facts of that particular ease,” Barnhill, J., in Light Co. v. 
Moss, 220 N. C., 200,17 S. E. (2d), 10. See also S. v. Utley, ante, 39. 

For the reasons stated, the judgment of Superior Court against each 
defendant is 

Reversed. 


C. M. BYERS v. SARA SHERMAN BYERS. 
(Filed 28 April, 1943.) 


1. Actions § 4: Equity § 1d— 
No civil rights can inure to one out of his own violation of the criminal 
law. 


The courts are open for the determination of rights and the redress of 
grievances, but not for the rewarding of wrongs—one in flagrante delicto 
is not permitted to recover, 
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3. Appeal and Error § 49b: Trial § 29b— 


Expressions in an opinion are to be interpreted in connection with the 
factual situation under review. 


4. Pleadings § 3a— 


A plaintiff is not held bound to anticipate and negative in advance all 
grounds of defense to the action he brings, and petitions for divorce do not 
constitute an exception to the general rule. 


5. Divorce § 2a— 
Notwithstanding the broad language of the separation statute, a hus- 
band may not ground an action for divorce on his own criminal conduct 


towards his wife. <A full review of recent divorce and separation statutes 
and decisions thereon. 


6. Same— 


An action for divorce may not be maintained on the ground that the 
husband and wife have lived separate and apart for two years, when it is 
shown and pleaded in bar that such separation was the result of plaintiff’s 
wrongful abandonment of his wife and their children, and his offering of 
such indignities to defendant’s person as to render her condition intol- 
erable and life burdensome. 


7. Pleadings § 15— 
A plea in bar is not to be overthrown by demurrer, if good in any respect 
or to any extent. 
8. Divorce §§ 11, 13— 


An order for support, either pendente lite or under C. §., 1667, without 
more, will not perforce defeat an action for divorce under ch. 100, Public 
Laws 1937. Such an order is not final and may be modified or set aside 
on a showing of changed conditions. C. S8., 1666. 


Pleadings § 21—— 


A discretionary ruling on a motion to amend pleadings is not reviewable 
on appeal. C. S8., 547, 


- 


Appeat by plaintiff from Johnson, Special Judge, at January Special 
Term, 1943, of MeckLenBuRG, 


Civil action for absolute divorce on the ground of two years separation. 

The complaint, filed 7 March, 1942, alleges: 

1. That plaintiff and defendant were married in March, 1936, and 
lived together as husband and wife until February, 1940, when they 
separated. 

2. That plaintiff and defendant have lived separate and apart continu- 
ously for the past two years, and the plaintiff has resided in this State 
for a period of one year. 

Wherefore, plaintiff prays that the bonds of matrimony be dissolved 
as provided by ch. 100, Public Laws 1937. 

Defendant filed answer 10 April, 1942, admitted the marriage and 
alleged that plaintiff and defendant lived together.as husband and wife 
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from March, 1936, until the plaintiff wrongfully abandoned her in 
September, 1940. She also admitted the plaintiff’s residence in the 
State for a period of one year, but denied that they had lived separate 
and apart within the meaning of the divorce laws. 

In a further defense and cross action the defendant asked for alimony 
without divorce or subsistence and counsel fees under C. S., 1667, as 
amended. 

The plaintiff filed motion to strike the further answer and cross action 
under authority of Silver v. Silver, 220 N. C., 191, 16 S. E. (2d), 834, 
and Shore v. Shore, 220 N. C., 802, 18 S. E. (2d), 3853, which was 
allowed. Whereupon, the defendant instituted an independent action for 
subsistence and counsel fees, alleging wrongful abandonment, ete., on the 
part of defendant, and upon denial of liability and issues joined, the jury 
found that the defendant therein, plaintiff herein, had failed to provide 
his wife and their two children with necessary subsistence and that he 
had offered “such indignities to the person of the plaintiff (the wife) as 
to render her condition intolerable and life burdensome, without any 
fault of the plaintiff, as alleged in the complaint.” 

In the meantime a trial of the present action resulted in verdict and 
judgment for defendant, from which the plaintiff appealed, and a new 
trial was awarded for error in the charge. 222 N. C., 298. 

Over objection of plaintiff, the defendant then applied to the court for 
leave to amend her answer and to set up in bar of the plaintiff’s action 
the record in the case by the defendant for alimony without divorce. 

The motion being allowed, the plaintiff interposed a demurrer to the 
plea in bar, which was overruled. From the two rulings, the plaintiff 
appeals, assigning errors. 


Thaddeus A. Adams for plaintiff, appellant. 
Carswell & Ervin and Robinson & Jones for defendant, appellee. 


Stacy, C. J. The broad question for decision is whether an action for 
divorce may be maintained on the ground that “the husband and wife 
have lived separate and apart for two years” (ch. 100, Public Laws 
1937), when it is shown and pleaded in bar that such separation was 
the result of the plaintiff’s wrongful abandonment of the defendant and 
their two children, and his offering such indignities to the person of the 
defendant as to render her condition intolerable and life burdensome. 
Specifically, the question posed is whether the amended answer states a 
good plea in bar, admitting for the purpose the truth of the facts alleged. 
17 Am. Jur., 267; 27 C. J. S., 625. 

The history of the “separation” statute was given in part on the for- 
mer appeal, reported in 222 N. C., 298, to which reference may be had 
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to avoid repetition. See, also, Brown v. Brown, 218 N. C., 347, 196 
S. E., 333. 

Briefly, it may be recalled that the first separation statute in this 
State was a ten-year statute, enacted in 1907, ch. 89, Laws 1907. 

In Cooke v. Cooke, 164 N. C., 272, 80 S. F., 178, 1t was held by a 
sharply divided Court, that the plaintiff in an action for divoree under 
the conditions named in the statute, as amended by ch. 165, Publie Laws 
1913, was entitled to a decree in his or her favor without reference to 
whether the plaintiff or the defendant was in fault in bringing about the 
separation, and that the time covered by a decree a mensa ef thoro ren- 
dered in an action brought by the wife should not be excluded in comput- 
ing the period of separation, 

Thereafter, the Cooke case, supra, was rendered apocryphal by the 
recodification of the laws in 1919—-Consolidated Statutes—when the 
provisions of the separation statute were brought forward as subsection 4 
of the general divorcee section, C. §8., 1659, which provides that “mar- 
riages may be dissolved and the parties thereto divorced from the bonds 
of matrimony, on application of the parly injured, in. the following 
eases,” naming them. (Italies added.) This was so declared in the 
eases of Sanderson vr. Sanderson, 178 N. C., 339, 100 S. E., 590, and 
Leet. Lee, 182 NC. 61, 108 d, Fi. 852. 

The law remained in this condition, in respect of the “party injured,” 
until the enactment of ch. 72, Puble Laws 1931, m which it was pro- 
vided: “Marriages may be dissolved and the parties thereto divoreed 
from the bonds of matrimony, on application of either party, if and 
when there has been a separation of husband and wife, either under 
deed of separation or otherwise, and they have lived separate and apart 
for five years,” ete. (reduced to two years by ch. 163, Public Laws 1933). 
And further: “That this act shall be in addition to other acts and not 
construed as repealing other laws on the subject of divorces.” 

In two eases arising under the 1981 Act, as amended in 1933, it was 
held that the appheant for divorcee need not be “the injured party.” Long 
vu. Long, 206 N. C., 706,175 8. E., 85; Campbell v. Campbell, 207 N.C, 
$59, 176 S. E., 250. In neither of these cases, however, was there a 
plea in bar based on the wrong of the appleant. The principle really 
applied was that stated by Arery, J., in Steel v. Steel, 104 N. C., 631, 
108. E., 707: “The plaintiff is not held bound to anticipate and nega- 
tive in advance all ground of defense to the action he brings, and peti- 
tions for divorce do not constitute an exception to the general rule.” 

Then came the ease of Parker v. Parker, 210 N. C., 264, 186 S. E,, 
846, decided 15 June, 1936, in which it was held that “while the apph- 
cant need not be the injured party, the statute does not authorize a 
divoree where the husband has separated himself from his wife, or the 
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wife has separated herself from her husband, without cause and without 
agreement, express or implied.” 

Following this decision, the General Assembly of 1937 again amended 
the law so as to read: “Marriages may be dissolved and the parties 
thereto divorced from the bonds of matrimony on application of either 
party, 1f and when the husband and wife have lived separate and apart 
for two years, and the plaintiff in the suit for divorce has resided in the 
State for a period of one year.” And further: “That this act shall be 
in addition to other acts and not construed as repealing other laws on 
the subject of divorcee.” Ch. 100, Public Laws 1937. The section will 
appear in the General Statutes of 1943 as G. 8. 50-6. 

The plaintiff brings his action under the 1937 law. We have held in 
at least three cases that, notwithstanding the broad language of the 
separation statute, a husband may not ground an action for divorce on 
his own criminal conduct toward his wife. Reynolds v. Reynolds, 208 
N.C., 428, 181 S. E., 888; Brown v. Brown, 213 N. C., 847, 196 8. E., 
3338; Hyder v. Hyder, 215 N. C., 239,18. E. (2d), 540. No civil rights 
can inure to one out of his own violation of the criminal law. Lloyd 
vr. A. f., 151 N. C., 586, 66 8S. E., 604. It may be noted that in the 
Hyder case, supra, the defendant alleged a willful or criminal abandon- 
ment on the part of the plaintiff, whereas the issue which the jury 
answered in the affirmative was: “Did the plaintiff wrongfully abandon 
the defendant, as alleged in the answer?” The judgment denying the 
plaintiff a divorce on this issue was upheld on appeal. 

We have also held that when the misconduct of the complaining party 
in an action for divorce a mensa ct thoro is calculated to and does reason- 
ably induce the conduct of the defendant, relied upon in the action, he or 
she, as the case may be, will not be permitted to take advantage of his or 
her own wrong, and the decree of divorcement will be denied. Page v. 
Page, 161 N. C., 170, 76S. E., 619. It is to be observed, however, that 
this was said in a case arising under the section which gives a right of 
action only to the “party injured.” C.S., 1660. And it has been said 
that the “party injured” means the party “wronged by the action of the 
other,” Lee v. Lee, supra, or “that the party to the marriage contract, who 
is in the wrong, cannot obtain a divorce.” Sanderson v. Sanderson, supra. 
It may also be pointed out that expressions appearing in an opinion are 
to be interpreted in connection with the factual situation under review. 
light Co. v. Moss, 220 N. C., 200,17 S. E. (2d), 10. For example, the 
expression used on the former appeal in this case “that the bare fact of 
living separate and apart for the period of two years, standing alone, will 
not constitute a cause of action for divorce,” should be viewed in the 
hight of its setting, and construed accordingly. It was not intended as a 
delimitation of the statute. Likewise, the statement in Hyder v. Hyder, 


90 IN THE SUPREME COURT. [223 


nn ii 


BYERS wt. BYERS. 


supra, that “a husband is not compelled to live with his wife if he provides 
her adequate support,” should be understood as having been used in con- 
nection with what constitutes a willful abandonment under C. S., 4447. 
So, also, the quotation in Olzrer v. Oliver, 219 N. C., 299, 138 S. E. (2d), 
549, that “separation as applied to the legal status of husband and wife 
means ... a cessation of cohabitation of husband and wife, by mutual 
agreement,’ should be noted as having been employed in reference to the 
theory advanced by the plaintiff in the case that the parties had mutually 
agreed to separate. “Every opinion, to be correctly understood, ought to 
be considered with a view to the case in which it was delivered”—Var- 
shall, C. J., in U.S. v. Burr, 4 Cranch., 469. 

The cases holding that in an action for divorce a vinculo matrimonii, 
a plea in bar will not be sustained where the misconduct of the plaintiff 
falls short of such as would also constitute cause for absolute divorce 
are notin point. 17 Am. Jur., 269; 27 C. J. 8., 625; Anno. 39 L. R. A. 
(N.8.), 11385. The defendant’s plea is not technically one of recrimina- 
tion, though it may be im genere, of kindred nature, or of like kind. 
Pharr v. Pharr, post, 115. Here, the very act of living separate and apart 
for two years, upon which the plaintiff bases his cause of action, was of 
his own wrongdoing. In other words, the plaintiff seeks to profit by his 
own tort. One in flagrante delicto 1s not permitted to recover in the 
courts. The courts are open for the determination of rights and the 
redress of grievances, but not for the rewarding of wrongs. To “do 
justly” and to “render to each one his due,” suum curgue tribuere, are 
the first commands of the law. 

It 1s an accepted principle in the law of domestic relations that an 
applicant will not be granted a divorce because of a condition—which 
within itself may be a statutory cause for divoree—when it afhrmatively 
appears that such condition was brought about by the applicant’s own 
wrong. Perce v. Pierce, 120 Wash., 411, 208 Pac., 49. The law gen- 
erally forbids redress to one for an injury done him by another, if he 
himself first be in the wrong about the same matter whereof he com- 
plains. The maxim is, “in part delicto potior est conditio defendentis.” 
10 R. C. L., 353. No one is permitted to profit by his own fraud, or to 
take advantage of his own wrong, or to found a claim on his own iniquity, 
or to acquire any rights by his own crime. 1R.C. L., 317. “No court 
will lend its aid to a party who founds his claim for redress upon an 
illegal act”’—Swayne, J., in The “Florida,” 101 U. S., 43. 

It is true, the statute under review provides that either party may sue 
for a divorce or for a dissolution of the bonds of matr:mony, “if and 
when the husband and wife have lived separate and apart for two years,” 
etc. However, it is not to be supposed the General Assembly intended 
to authorize one spouse willfully or wrongfully to abandon the other for 
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a period of two years and then reward the faithless spouse a divorce for 
the wrong committed, in the face of a plea in bar based on such wrong. 
Woodruff v. Woodruff, 215 N. C., 685, 3 S. E. (2d), 5; Sanderson v. 
Sanderson, supra; Whittington v. Whittington, 19 N. C., 64. Nor is it 
to be aseribed as the legislative intent that one spouse may drive the 
other from their home for a period of two years, without any cause or 
excuse, and then obtain a divorce solely upon the ground of such separa- 
tion created by the complainant’s own dereliction. McGarry v. McGarry, 
181 Wash., 689, 44 Pac. (2d), 816. Out of unilateral wrongs arise 
rights in favor of the wronged, but not in favor of the wrongdoer. One 
who plants a domestic thornbush or thistle need not expect to gather 
grapes or figs from it. 

So much for the factual averments of the plea in bar as contained in 
the complaint filed in the maintenance suit and here set up in defense, 
which are deemed to be true for purposes of the demurrer. 

When we come to the defendant’s position in respect of estoppel by 
record or res judicata, however, quite a different question is presented. 
Medlin v. Medlin, 175 N. C., 529, 95 S. E., 857; Brown v. Brown, 205 
N. C., 64, 169 8. E., 818; Price v. Hdwards, 178 N. C., 498, 101 S. E., 
33; 30 Am. Jur., 925. While the plaintiff there, defendant here, alleged 
an unlawful abandonment on the part of the plaintiff herein, this issue 
was not determined in the maintenance suit. The jury found in that 
action that the defendant there, plaintiff here, had failed to provide his 
wife and their two children with necessary subsistence according to his 
means and condition in life, and that he had offered such indignities to 
the person of the wife as to render her condition intolerable and life 
burdensome, without any fault on her part, as alleged in the complaint. 
But no issue was submitted to the Jury in respect of the character of the 
separation. Its determination was not essential to the purposes of that 
suit. Indeed, in Skittletharpe v. Skitiletharpe, 1380 N. C., 72, 40 S. E., 
851, it was said that in an action under C. S., 1667, the “defendant’s 
reasons and excuses for separating from his wife... were irrelevant 
and might have been stricken out upon motion.” See Byerly v. Byerly, 
194 N. C., 532, 140 S. E., 158. 

What effect this circumstance of placing the character of the separa- 
tion in issue in that suit, without immediate disposition, may have upon 
the future course of the litigation cannot now be determined. See Eilis 
vu. Ellis, 190 N. C., 418, 180 8. E., 7; 30 Am. Jur., 927; Case Mfg. Co. 
v. Moore, 144 N. C., 527, 57 S. E., 218, 10 L. R. A. (N. S.), 734, 119 
M. St. Rep., 9838. At present we are concerned only with the plaintiff’s 
demurrer. The record in the maintenance suit would be conclusive as 
evidence, so far as it goes. Southerland v. R. R., 148 N. C., 442, 62 
S. E., 517; Medlin v. Medlin, supra. Tf good in any respect or to any 


99 IN THE SUPREME COURT. {223 
PykE v. ATLANTIC Co. 


extent, the plea is not to be overthrown by demurrer. Pharr v. Pharr. 
supra, Blackmore v. Winders, 144 N. C., 212, 56S. E., 874. An order 
for support, either pendente lite or under C. S., 1667, without more, 
would not perforce defeat an action for divorce under ch. 100, Public 
Laws 1937. Lockhart v. Lockhart, post, 123; Briggs v. Briggs, 215 
N.C, 78, 1 8. E. (2d), 118; Holloway v. Holloway, 214 N. C., 662. 
200 S. E., 4386; Dyer v. Dyer, 212 N. C., 620, 194 8S. E., 278; Howell 
v. Howell, 206 N. C., 672, 174 S. E., 921; &. c., ante, 62; Klett 
v. Hllett, 157 N. C., 161, 72 S. E., 861. Such an order is not final, and 
may be modified or set aside on a showing of changed conditions. C. S., 
1666; White vw. White, 179 N. C., 592, 103 S. E., 216; C. S., 1667; 
Hooper v. Hooper, 164 N. C., 1, 808. E., 64. 

The demurrer was properly overruled, and the discretionary ruling 
on defendant’s motion to amend her pleading is not reviewable on appeal. 


C.S., 547. The result is an affirmance of the judgment. 
Affirmed. 


C. A. PYE, SR., v. ATLANTIC COMPANY, A Corporation. 
(Filed 28 April, 1943.) 


Master and Servant § 65— 


In an action by plaintiff to reeover from defendant wages and damages, 
under the Federal Fair Labor Standards Act of 1988, where plaintiff’s 
evidence, in the most favorable light to him, showed that he was in the 
management of a recognized department of defendant’s establishment, 
that he customarily and regularly directed the work of others employed 
therein, whom he hired and fired and exercised substantial discretionary 
powers, without sufficient evidence that his manual and clerical duties 
exceeded 20 per cent of his work week hours, such services bring plaintiff 
within the exemptive provisions of sec. 138, as the term “employed in a 
bona fide executive capacity” is defined by administrative regulation, and 
he is not entitled to recover. 


Appray by plaintiff from Blackstock, Special Judge, at 19 October, 
1942, Extra Civil Term, of Mecxitensure. Affirmed. 

The defendant is a corporation engaged in the manufacture, sale and 
distribution of beer and ale, with resident home office in Atlanta, Ga., 
and maintaining a branch office in Charlotte, N. C., from which it ships 
its products to its branches in North Carolina, South Carolina and 
Georgia, in barrels and crates by truck. It also does some local business 
by delivery immediately from the platform of the Charlotte building. 

The plaintiff was for three years prior to 6 March, 1942, employed by 
defendant in the distribution of its products. He now brings action 
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under the Fair Labor Standards Act of 1988, 52 Stat., 1060, sec. 7 (a), 
29 U.S. C. A., sees. 201-219—referred to as the Wages and Hours Law— 
to recover overtime wages for work done for the defendant beyond the 
schedule of maximum hours fixed in the Act, and for a like amount of 
liquidated damages for failure and refusal to pay overtime wages. 

The defendant contends that during all this period the plaintiff was 
under the exemption provided in section 13 (a) (1) as a “bona fide 
executive,” and not covered by the Act. 

We summarize the evidence pertinent to these contentions: 

The plaintiff testified that the bottling, loading and shipping was all 
carried on in one large room, in one corner of which was the bottling 
machinery and in the back a storage space filled up with beer or ale, or 
advertising matter, or anything to be shipped out of the place. At first 
plaintiff had a shelf on one side of the room on which he made and kept 
his records; but later a little enclosure was made for his comfort and 
convenience in the same room. The brewing department was separated 
from it by a partition. The bottling was carried on in the room in 
which plaintiff stayed. | 

The plaintiff supervised the loading and unloading of beer and ale, 
directing the quantity and kind to be put on each truck, inspected bottles 
and crates to see if broken bottles had been removed by employees, and 
that crates were 1n shape to carry the bottles, and that these were prop- 
erly labeled and assorted as to color. During the loading he, for the 
most part, operated the conveyer controls. The actual loading was done 
sometimes by defendant’s employees and sometimes by employees of the 
truck company which, under contract, hauled away the products. It 
was plaintiff’s duty to keep a record of the beer and ale shipped away and 
empty crates and bottles returned, and make a form report thereof to 
the manager. 

The defendant had a considerable local “‘platform” trade from the 
plant, and on occasions during the day plaintiff, rather than interrupt 
employees from their routine tasks, carried out crates and delivered them 
to customers. On occasions, the plaintiff had swept and mopped the 
floors—“all of us would put in there and take the ‘squeejee’ and broom” 
and start mopping up. 

The plaintiff handled and distributed the advertising matter for the 
company and kept a record of materials, such as glue and caustic, re- 
eeived and used. He estimated that about 25% or 30% of his time was 
spent in manual labor and the rest in clerical duties. Including his 
12-hour shifts on weekdays and a 3-hour shift on Sundays, he testified 
that he worked 75 hours per week. 

Plaintiff further testified that there was no special supervision over 
the shipping department except from the Manager’s office “except my 
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looking after the routine work they gave me to do”; that he had the 
checking and handling of all the merchandise that came to or went out 
of the plant; that he had under his supervision one Negro part of ‘the 
time, and part of the time as many as two.. There were at times as 
many as three or four—at one time twelve working on eight-hour shifts. 
Plaintiff gave instructions in the shipping department. They worked 
under him. There would be an average of eight or nine men working 
under plaintiff, but not all at one time. Plaintiff worked a crew and a 
half, and another man a crew and a half. “When I did not have laborers 
enough in the shipping department to do the work that was piled up on 
me, if I could pick up an extra man for four or five hours or half a day, 
I would do so and cut the time off of a later date on some man that I 
did not need on that day, since I was instructed not to allow my pay roll 
to go beyond a certain number of days a week. I hired men in my 
department, and as to firing men in my department, I have fired them.” 
Plaintiff testified that he issued vouchers for the men temporarily hired 
by him during the three-year period. 

Plaintiff made a list for the bottling department of what was needed 
to fill his orders, made from orders or his file. He testified that he was 
in charge of the shipping department, whether it consisted of “one or 
two men, whatever there were.” 

Plaintiff, according to general instructions, used his judgment whether 
in certain cases of urgent calls or in case of shortage of products, which 
orders should be filled in preference to others, and the quantity to be 
shipped to certain customers. He had instructions to fill telephone or 
telegraph orders first, and to fill long haul-orders ahead of short-haul 
orders, which he did. 

In connection with hiring and firing men, plaintiff testified as follows: 

“When I first came to this job there were some Negroes working there 
in connection with the shipping. After a year or so, one or two of them 
were fired. The manager fired one, I think, and I think I fired one. 
I have consulted with the manager in connection with hiring or firing 
employees. If a man had been there a year or so, I had some hesitancy 
in letting him go without mentioning it to the manager and I always 
consulted him when necessary about letting what we considered an “old” 
man go, who had been working there a long time, and as a rule he would 
tell me what he thought best. I have talked with the manager about 
hiring men to work in the shipping department and he would say, ‘Well, 
that’s up to you. You can use your own judgment about his work and 
see how it is, and if he is all right, it’s all right with me.’ The manager 
himself would hire and fire Negroes in connection with the shipping.” 

Plaintiff was corroborated as to the character of his services by A. H. 
Leonard, a former employee of the defendant. 
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Upon this evidence, the court below took the view that the plaintiff 
was an executive within the meaning of that term in the exempting pro- 
visions of section 13, as defined by the Administrator; and upon motion 
of the defendant on the conclusion of all the evidence, rendered judg- 
ment as of nonsuit, from which the plaintiff appealed. 


Frank W. Orr and Frank H. Kennedy for plaintiff, appellant. 
Stewart & Moore for defendant, appellee. 


SEAWELL, J. Sections 6 (a) and 7 (a) of the Fair Standards of 
Labor Act provide a schedule of minimum wages and maximum hours 
for those employed in interstate commerce. There is no question that 
plaintiff was so employed or that his evidence as to overtime work was 
sufficient to go to the jury. But defendant insists that under plaintiff’s 
own evidence, he should be regarded as employed in a “bona fide executive 
capacity” within the exemptive features of section 13, and therefore not 
entitled to overtime wages. 

Section 13 authorizes the Administrator to define and delimit the 
terms used in the exemption clause, and acting under that authority, he 
issued regulations (October, 1940) defining the term “employee employed 
in a bona fide executive capacity” as follows: 

“The term ‘employee employed in a bona fide executive capacity’ in 
section 138 (a) (1) of the Act shall mean any employee 

“(A) whose primary duty consists of the management of the estab- 
lishment in which he is employed or of a customarily recognized depart- 
ment or subdivision thereof, and 

“(B) who customarily and regularly directs the work of other em- 
ployees therein, and 

“(C) who has the authority to hire or fire other employees or whose 
suggestions and recommendations as to the hiring or firing and as to the 
advancement and promotion or any other change of status of other em- 
ployees will be given particular weight, and 

“(D) who customarily and regularly exercises discretionary powers, 
and 

“(E) who is compensated for his services on a salary basis at not less 
than $30 per week (exclusive of board, lodging, or other facilities), and 

“(E’) whose hours of work of the same nature as that performed by 
nonexempt employees do not exceed twenty per cent of the number of 
hours worked in the workweek by the nonexempt employees under his 
direction; provided that this subsection (F) shall not apply in the case of 
an employee who is in sole charge of an independent establishment or a 
physically separated branch establishment.” 
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Our attention is called to the fact that paragraph (E) of this defini- 
tion has been held invalid by some Federal District Courts whose deci- 
sions are cited in the brief; but the paragraph is inapplicable here since 
the plaintiff received more wages per week than the minimum—$30— 
fixed in the definition. 

Upon careful examination we have come to the conclusion that the 
plaintiff’s evidence, taken in the light most favorable to him, sufficiently 
shows that he was in the management of a recognized department of 
the defendant’s establishment, that he customarily and regularly directed 
the work of others employed therein, that he had and exercised the 
authority to hire and fire other employees in that department, and in the 
performance of these duties and others customarily and regularly exer- 
cised substantial discretionary powers. 

The proportion of time spent by plaintiff in what he designates as 
manual and clerical duties are conclusions of the witness. We have no 
means of determining what time was spent in nonexempt employment, 
because the duty of supervision and management of his department— 
and the performance of that duty—appear to have been unbroken, except 
where, as a matter of convenience, plaintiff assisted in some work which 
was regularly in the routine of other employees. The clerical work 
alone, according to the evidence, was not sufficient to take him out of the 
definition of the Administrator as a percentage of performance of non- 
exempt services. 

Perhaps we might have some concepts of a more expansive nature as 
to what an “executive” is or ought to be—of degree and importance, 
since we have come to associate that term with “big business” and worth- 
while compensation. If the Administrator, official definer and delimiter 
of the term, had similar views, he failed to capture them within the web 
of his thesis. He has taken the more practical view that the definition 
and classification must be put on a functional basis, related to the busi- 
ness in which the employee is engaged, and the service he performs, 
which would make the importance of his position relative to the business 
in which he is employed. 

Valid definitions within the delegated power speak with authority, 
and become the dictionary of the law. 

We are led to the conclusion that the nature of plaintiff’s services, as 
disclosed in his evidence, brings him within the exemptive provisions of 
S. 13, as its terms are officially defined by administrative regulation, and 
that he is not entitled to recover. 

The judgment of nonsuit is 

Affirmed. 
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WESTINGHOUSE ELECTRIC SUPPLY COMPANY v. MELVIN F. 
BURGESS. 


(Filed 28 April, 1948.) 


1. Principal and Surety §§ 8, 9— 


Where a surety for the performance of a construction contract com- 
pletes the contract upon default by the principal and one, who has fur- 
nished materials to both principal and surety for completion of the work, 
executes and delivers to the surety a full and complete release and dis- 
charge of all claims against both surety and principal, excepting, as to 
principal only, certain definite items, this release constitutes a compromise 
between surety and materialman, which does not affect the liability of the 
principal for the excluded items, 


2. Principal and Surety §§ 7, 8: Contracts § 8— 


Great liberality is allowed in construing releases. The intent is to be 
sought from the whole and every part of the instrument; and where gen- 
eral words are used, if it appears by other clauses of the instrument, or 
other documents, definitely referred to, that it was the intent of the parties 
to limit the discharge to particular claims only, courts, in construing it, 
will so limit it. 


AppEAL by plaintiff from Blackstock, Special Judge, at First Novem- 
ber Extra Term, 1942, of Meckienpure. Reversed. 

Civil action to recover contract price of materials furnished to de- 
fendant. 

In 1940-1941, defendant entered into four several contracts with 
electric membership corporations for the construction of four R. E, A. 
projects in Davidson, Haywood and Madison counties. He executed, in 
connection with each project, a faithful performance or compliance bond 
guaranteeing the payment of all just claims for labor and material. The 
United States Casualty Company was surety upon each bond. There- 
after, defendant entered upon the fulfillment of said construction con- 
tracts and in connection therewith purchased electric materials and 
supplies from plaintiff for use on said projects. In the early part of 
May, 1941, the defendant became unable to continue with and complete 
the same. The surety, under its contract, took charge, assumed control 
over and completed the work on each of said projects in accord with said 
contracts. At the time the surety company assumed control the defend- 
ant assigned to it all retained percentages and the balance due on the 
contracts and authorized the company to receive payment of any and all 
amounts still due by the several contracting parties. The surety com- 
pany continued to purchase supplies and electric materials from the 
plaintiff and after the completion of the projects made settlement with 
the plaintiff. 
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At the time the surety company made settlement with the plaintiff the 
plaintiff executed and delivered to it a release agreement as follows: 

“For and in consideration of the sum of Forty-Two Thousand Nine 
Hundred Ninety Three and 40/100 Dollars ($42,993.40), in hand paid 
to the undersigned, the receipt whereof being hereby acknowledged, the 
undersigned, Westinghouse Electric Supply Company, does for itself, its 
successors and assigns release, acquit, exonerate and forever discharge 
Melvin F. Burgess, an individual of Boone, North Carolina, and the 
United States Casualty Company, their and each of their heirs, execu- 
tors, administrators, successors and assigns of and from any and all 
liability, claims, debts, demands, actions and causes of action of what- 
soever kind or character which the undersigned may have against the 
said Melvin F. Burgess and against said United States Casualty Com- 
pany by reason of labor, material or supplies of any kind or character 
performed, furnished or supplied by subcontract or otherwise, in connec- 
tion with the performance of certain contracts entered into between said 
Melvin F. Burgess and (the several electric membership corporations 
here listed) and including particularly any and all liability, claims, 
debts, demands, actions and causes of action of whatsoever kind or char- 
acter which the undersigned now has or may hereafter have against said 
United States Casualty Company on account of, under, or by virtue of 
certain bonds in the penalties of (the several amounts of the several 
compliance bonds here listed), executed by said United States Casualty 
Company as surety and by said Melvin F. Burgess as principal, in ac- 
cordance with the statutes of the State of North Carolina, and guaran- 
teeing the faithful performance of said contracts. 

“And in consideration of the premises, the undersigned does hereby 
sell, assign, transfer and set over unto said United States Casualty Com- 
pany, its successors and assigns (all claims for retained percentages and 
the like against the several electric membership corporations due the 
defendant). 

“In accepting this Release and Assignment it is understood by the 
United States Casualty Company that the undersigned, Westinghouse 
Electric Supply Company, retains any and all rights which it may have 
against Melvin F. Burgess, individually, for items which the United 
States Casualty Company disclaimed any and all] liability under its 
‘respective bonds, which for the purpose hereof may be valued at Five 
Thousand Eight Hundred Seven and 87/100 ($5,807.87) Dollars, and 
which items are and can be properly identified United States Casualty 
Company’s Analysis of Westinghouse Electric Supply Company’s claim 
involving the contracts and bonds set forth in Frank C. Wachter’s 
(Engineer) reports, dated January 15, 1942, addressed to the United 
States Casualty Company.” 
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At the time of this settlement materials valued at $5,807.87 were 
excluded. This balance represented the price of materials which had 
been furnished by plaintiff to defendant, liability for which was dis- 
claimed by the surety company for the reason that it contended that such 
materials had not been used on either of said projects. 

The plaintiff then instituted this action to recover therefor from the 
defendant to whom the material had been furnished. 

When the cause came on for trial in the court below the parties waived 
trial by Jury and agreed that the court should hear the evidence, find the 
facts and render judgment thereon. After hearing the evidence the court 
found the facts of which the foregoing is a summary. It. thereupon 
concluded : 

“That the plaintiff, in the first paragraph of Exhibit C (contract of 
release), released the defendant and the United States Casualty Com- 
pany from all liability ‘by reason of labor, material or supplies of any 
kind or character performed, furnished, or supplied by subcontract, or 
otherwise, in connection with the performance’ of the contracts enumer- 
ated in said exhibit ‘C,’ and the court having found as a fact that all 
supplies and materials furnished by plaintiff to defendant and consti- 
tuting the ‘items’ referred to in the third paragraph of items ‘C’ were 
used ‘in connection with the performance of said contracts’ designated 
in the first paragraph of exhibit ‘C.’ Therefore, the said release consti- 
tutes settlement in full to the plaintiff’; and entered judgment that the 
plaintiff recover nothing and that the action be dismissed. Plaintiff 
excepted and appealed. 


Carswell & Ervin for plamtiff, appellant. 
Wade EH. Brown and Trivette & Holshouser for defendant, appellee. 


BaRNHILL, J. There are no exceptions to the facts found by the court 
below and there is no real controversy in respect thereto. The plaintiff 
only challenges the correctness of the legal conclusion drawn therefrom. 

While the court below found that all of the materials which were 
delivered to the projects by the plaintiff were actually incorporated in 
the projects this fact was denied by the surety. Upon that ground it 
disclaimed any liability therefor. The result of this dispute was the 
release agreement which controls the merits of this controversy. 

Hence, the question posed for decision is this: Did the plaintiff, under 
a proper interpretation of the release agreement, reserve and retain its 
right of action against the defendant for the balance due on the purchase 
price of the materials furnished and used in the projects by defendant 
for which the surety did not pay? That is, does the last paragraph of 
the release agreement constitute an exception to the general release con- 
tained in the first paragraph thereof ¢ 
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A clause of a contract irreconcilable with a preceding clause and 
repugnant to the general purpose of the contract will be set aside. Davis 
v. Frazier, 150 N. C.,.447, 64 8, E., 200. 

But the ascertainment of the real intent of the parties as expressed in 
the instrument is the dominant object. The intent as embodied in the 
entire instrument must prevail, and each and every part must be given 
effect if it can be done by fair and reasonable intendment before one 
clause may be construed as repugnant to or irreconcilable with another. 
Davis v. Frazier, supra; Bowden v. Lynch, 173 N. C., 208, 91 8. E., 957; 
Finger v. Goode, 169 N. C., 72, 85 S. E., 187; Lefler v. Lane, 167 N. C.,, 
267, 83S. E., 463; Gilbert v. Shingle Co., 167 N. C., 286, 83 S. E., 337, 

in seeking the intent it is presumed that every part of the contract 
expresses an “intelligible intent, 2.e., means something.” Wooten v. 
Hobbs, 170 N. C., 211, 86S. E., 811; Bowden v. Lynch, supra; and in 
ferreting out this intent the instrument as a whole must be considered. 
53 C. J., 59. The intention of the parties is to be collected from the 
entire instrument and not from detached portions. It is necessary to 
consider all of its parts, each in its proper relation to the other, in order 
to determine the meaning of any particular part as well as of the whole. 
13 C. J., 525, sec. 486; 13 C. J., 535, sec. 497. 

“Great liberality is allowed in construing releases. The intent is to 
be sought from the whole and every part of the instrument; and where 
general words are used, if it appears by other clauses of the instrument, 
or other documents, definitely referred to, that it was the intent of the 
parties to limit the discharge to particular claims only, courts, in con- 
struing it, will so limit it... . In determining the effect of an instru- 
ment containing words that taken by themselves would operate as a 
general release, all the provisions of the instrument must be read to- 
gether; and if on such reading an intent to limit the scope of the release 
appears, it will be restricted to conform to such intent.” 23 R. C. L., 
389, sec. 26. 

Considering the release agreement between the parties in the light of 
these well recognized rules of construction we are constrained to hold that 
the last paragraph was clearly intended as an exception to or a limita- 
tion upon the general terms of release contained in the first paragraph. 

The material provisions of the agreement may be divided into three 
parts: 

(1) A complete release and discharge of all claims against the prin- 
cipal and surety for labor or materia] furnished in connection with the 
performance of the construction contracts by the principal and surety. 

(2) An assignment to the surety of all claims or rights of the plaintiff 
against the electric membership corporations accruing to the plaintiff as 
subcontractor or materialman. 
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(3) .A reservation of all rights against the defendant, principal con- 
tractor, “for items which the United States Casualty Company disclaim 
any and all lability under its respective bonds,” valued at $5,807.87, 
particularly identified in the report of the engineer, dated 15 January, 
1942, and addressed to the surety. 

The third provision is not mere surplusage. It was inserted in the 
contract for a purpose and it was intended to have some meaning and 
effect. To ascertain that meaning we must look to the disclosed circum- 
stances surrounding the execution of the contract. 

The surety was making payment of all claims against it for material 
furnished to it in completing the contract after the defendant, the prin- 
cipal, found it impossible to proceed. It was likewise making settlement 
of its liability as surety for claims against the principal for material 
furnished to him before it took over the work. Acting on the report of 
its engineer it disclaimed lability for certain specified items charged 
against the principal. This brought about a disagreement which had to 
be settled either by suit or by compromise agreement. The parties chose 
to compromise, 

The terms of the compromise sufficiently appear. The surety received 
a full, complete and unqualified release and discharge. The principal 
was released and discharged as to all claims against him except for the 
items designated on the report of the engineer, valued at $5,807.87. 

The items thus excepted are definite and certain and are now admitted. 
For them no one has made payment. The contract price thereof is still 
due the plaintiff. The parties to the release clearly intended that the 
release should be no bar to the right of plaintiff to attempt to compel 
payment thereof by the defendant. Thus the third provision was in- 
serted as a limitation upon the release in general terms as set forth in 
the first paragraph. 

This construction gives force and effect to each provision of the con- 
tract and accords with an intelligent intent in conformity with the evi- 
dent purpose of the parties, and it renders unnecessary the elimination 
of any part of the contract as being irreconcilable with or repugnant to 
any other part thereof. 

But the defendant contends that the surety disclaimed liability for 
these items for that the material was not used in the performance of the 
contract; that it is now found as a fact that the material was so used; 
and that, therefore, these items of charge therefor were not excepted. 
That is, he contends that if the third paragraph constitutes an exception, 
it only excepts items for material which was not used on the projects. 

This contention cannot be sustained. The surety, it is true, bottomed 
its disclaimer of liability on the grounds that the material covered by these 
items was not used on the projects. That disclaimer brought about the 
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dispute. The language used in the release, however, contains no such 
limitation. The items excepted are specifically designated and identified 
by reference to the engineer’s report. 

On the facts found by the court below plaintiff is entitled to judgment. 
Hence the judgment entered must be 

Reversed. 


STATE OF NORTH CAROLINA Ex REL. J. J. PAGE, ADMINISTRATOR OF THE 
ESTATE OF JOYCE CORINNE GODWIN, 4 MINoR, DECEASED, v. WILLIAM 
H. SAWYER, ForMER CLERK OF THE SUPERIOR Court oF WAKE COUNTY, 
AND NATIONAL SURETY CORPORATION OF NEW YORK. 


(Filed 28 April, 1943.) 


1. Clerks Superior Court § 18: Infants § 16: Principal and Surety § 20— 
In this jurisdiction the liability, of the clerk of the Superior Court for 
the safety of funds of infants, placed in his hands by virtue of his office, 

is that of an insurer. 


2. Public Officers 8§ 7c, 8: Principal and Surety § 20: Clerks Superior 
Court § 18— 


A public officer is not as a rule relieved from liability for the loss of 
public moneys in his charge where the loss is due to fire, burglary, theft, 
or embezzlement by subordinates, however careful and prudent he may 
have been. Under this rule liability would attach “where thieves break 
through and steal,” and equally so where the clerk is the victim of a 
forgery. 


8. Judges § 2a: Judgments § 22h— 


An order of the judge as to a matter within his jurisdiction, even though 
erroneous in law, is binding on the clerk, and he is bound to obey or 
render himself liable to attachment for contempt, But this principle does 
not apply where the judge’s order is void for lack of jurisdiction over the 
subject matter, or the parties, or the res. 


4. Infants § 17— 
In order to authorize the transfer of the funds of an infant domiciled 
in this State to a guardian in another state, the petition.and proceeding 


prescribed by C. S., 2195, are jurisdictional; and an order, by the judge of 
the Superior Court or clerk, for its transfer otherwise is void. 


5. Fraud § 1— 


Where one of two innocent persons must suffer loss by the fraud of 
a third person, he who first reposes the confidence must bear the loss. 


AppraL by defendants from Burney, J., at February Term, 1943, of 
Waker. Affirmed. 

This was a motion for judgment under C. S., 356, against William H. 
Sawyer, former clerk of the Superior Court of Wake County, and the 
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surety on his official bond, for the recovery of a fund of $766.98 in the 
hands of said clerk which belonged to the relator’s intestate, Joyce 
Corinne Godwin, and which the said clerk has declined to pay on demand. 

The respondents contended that this fund had been paid out by 
Wilham H. Sawyer while clerk under an order of the resident judge of 
the Superior Court. 

The case was heard on agreed facts which may be briefly summarized 
as follows: In 1937 a fund now amounting to $766.98 was placed in the 
hands of respondent Sawver, then clerk of the Superior Court, as such 
clerk, belonging to Jovce Corinne Godwin, a minor and mental incom- 
petent without guardian. Joyee Corinne Godwin was domiciled and 
resident in Wake County, and so continued until her death in 1942, On 
6 February, 1941, a person calling himself D. O. Jackson, and claiming 
to have been appointed guardian of Joyce Corinne Godwin by the judge 
of probate of Wayne County, Georgia, presented a petition verified by 
himself, alleging the child was a resident of Wayne County, Georgia, 
and praying that this fund be turned over to him as such guardian. The 
so-called Jackson exhibited what purported to be copies of his appoint- 
ment as guardian by the Ordinary of Wayne County, Georgia, and of 
his oath and bond, with United States Fidelity & Guaranty Company as 
surety, authenticated by what appeared to be the impression seal of the 
Court of Ordinary of Wayne County, Georgia. Respondent Sawyer 
filed the petition and supporting papers as a special proceeding, and, 
since the fund in question was in his hands, he referred the petition to 
the resident Judge of the Superior Court. Thereupon, the judge signed 
an order directing Sawyer as clerk of the Superior Court to pay over 
to D. O. Jackson the amount of the fund belonging to Joyce Corinne 
Godwin, less commissions and costs, and the respondent Sawyer paid over 
to the person calling himself D. O. Jackson $766.98 representing the 
entire estate belonging to said minor. Al] this occurred on the same day. 
It was admitted that the papers filed by Jackson were forgeries, and 
that subsequently at July Term, 1941, Harold J. Rundt, alias D. O. 
Jackson, was convicted and sentenced to State’s Prison on the charge of 
obtaining this money by false pretense. No part of the fund was 
recovered, 

Upon these facts the court below was of opinion that plaintiff relator 
was entitled to recover of the respondents the amount of the fund, and 
so adjudged. 

Respondents appealed. 


Bunn & Arendell for relator, appellee. 
Smith, Leach d& Anderson for respondents, appellants, 
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Devin, J. The respondents challenge the correctness of the judgment 
below on the facts agreed, and contend that no liability should attach to 
the clerk of the Superior Court, or to the surety on his bond, on account 
of payment to an improper person of funds in the hands of the clerk 
belonging to an infant when the payment has been directed by an order 
of the judge of the Superior Court. 

On first thought, this contention on the part of the respondents would 
seem to be based on a reasonable construction of the law governing the 
clerk’s relation to the court, but, upon a closer examination of the duties 
and obligations of the clerk with respect to the funds of infants placed 
in his hands by virtue of his office, a different principle is found, which 
we think controlling on the admitted facts appearing in the case at bar. 

For the determination of the rights of the parties on the facts presented 
we find no precedent in the decisions of this Court, and none elsewhere 
has been called to our attention. However, it is firmly established in 
this jurisdiction that the lability of the clerk of the Superior Court for 
the safety of funds of infants placed in his hands by virtue of his office 
is that of an insurer. Thacker v. Deposit Co., 216 N. C., 185, 4 8. E. 
(2d), 324; Pasquotank County v. Surety Co., 201 N. C., 325, 160 8. E., 
176; Williams v. Hooks, 199 N. C., 489, 154 S. E., 828; Indemnity Co. 
v. Corporation Commission, 197 N. C., 562, 150 8S. E., 16; Gilmore v. 
Walker, 195 N. C., 460, 142 S. E., 579; Marshall v. Kemp, 190 N. C.,, 
491, 180 S. E., 193; Smith v. Patton, 181 N. C., 396, 42 S. E., 849; 
Presson v. Boone, 108 N. C., 78, 12 S. E., 897; Havens v. Lathene, 75 
N. C., 505; Commissioners v. Clarke, 73 N. C., 255; 46 C. J., 1039; 
43 Am. Jur., 113. 

The obligation of a clerk with respect to the funds of infants in his 
custody is analogous to that of a debtor who is bound to pay in any 
event upon demand. Havens v. Lathene, supra. Indeed, it was sug- 
gested by Rodman, J., in Commissioners v. Clarke, supra, that, in this 
fiduciary relationship, he is an insurer against loss by any means what- 
soever, including losses arising from the act of God or the public enemy. 
In 43 Am. Jur., 118, it is said: “A public officer is not as a rule relieved 
from liability for the loss of publie moneys in his charge where the loss 
is due to fire, burglary, theft, or embezzlement by subordinates, however 
careful and prudent he may have been.” While this rule has been re- 
laxed by statute in respect to the investment of funds by the clerk (Pub- 
lie Laws 1931, ch. 281), as regards his responsibility for the safety of 
funds in his hands and his obligation to pay on lawful demand, the strict 
rule of liability as an insurer has been consistently adhered to. See 
Guide Book Series #18 of the Institute of Government. Clearly, under 
this rule, liability would attach “where thieves break through and steal,” 
and equally so where the clerk is the victim of a forgery. 
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But respondents’ position is that in this case the elerk was protected 
by the order of the resident judge, which he was bound to obey. It is 
true an order of the judge as to a matter within his jurisdiction, even 
though erroneous in law, is nevertheless binding on the clerk, and he is 
bound to obey or render himself lable to attachment for contempt. 
State ex rel. Tolls v. Tolls, 160 Oregon, 317, 85 P. (2d), 366, 119 A. L. 
R., 1870. But that principle should not be applied to the detriment of 
the estate of an infant in his custody where the judge’s order is void for 
lack of jurisdiction over the subject matter or the parties, or the res. 
In order to authorize the transfer of the funds of an infant domiciled in 
this State to a guardian in another state, the petition and proceeding 
prescribed by C. S., 2195, are jurisdictional. Forged papers presented 
by a spurious person, fictitiously posing as a guardian appointed by a 
court without jurisdiction, did not authorize a valid disbursement of the 
infant’s funds, and an order based solely on such papers was void. The 
whole proceeding was a nullity. .\ void order, though signed by a 
judge, gave the clerk no protection from lability to the infant for paying 
out money as the property of such infant to an improper person. 

It follows, therefore, that the infant, then a resident of Wake County, 
was In no sense represented in the proceeding based on the forged papers 
and was not bound thereby, and that the improper payment of money 
to the so-called Jackson, under the circumstances of this case, may not be 
held to constitute a valid disbursement of the funds of Joyce Corinne 
Godwin. 

While an ingenious fraud by means of forged papers was practiced 
upon the clerk—a fraud which imposed upon him and the judge alike— 
we do not think the comparatively small estate of this minor should be 
made to suffer the loss. It is a well recognized principle that where one 
of two innocent persons must suffer loss by the fraud of a third person 
he who first reposed the confidence must bear the loss. Berry v. Payne, 
919 N. C., 171 (178), 18 S. E. (2d), 217; Bank v. Clark, 198 N. C., 169 
(173), 151 S. E., 102; Bank v. Liles, 197 N. C., 413 (418), 149 S. E., 
3877; A. AR. v. Kitchin, 91 N. C., 89 (44); Vass v. Riddick, 89 N. C., 6. 
We think this was one of the casualties insured against by the surety on 
the clerk’s bond. Neither the former clerk nor the surcty is entitled to 
credit for this disbursement, and the judgment entitling the plaintiff 
relator now to recover the amount of the fund for the estate of Joyce 
Corinne Godwin must be 


Affirmed. 
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CITY OF CHARLOTTE v. E. M. COLE, MARY S. ARMSTRONG anv Hvs- 
BAND, HARRY A. ARMSTRONG, SAMUEL B. SEEGERS, T/a SEEGERS’ 
BARBER & BEAUTY SHOP, anp BEN JAFFA, T/a SOUTHERN FIVE 
AND TEN CENT STORES. 


(Filed 28 April, 1943.) 


1. Torts § 4: Pleadings § 15: Negligence § 16— 

In an action by a city, for contribution as joint tort-feasors, against 
defendants, property owners in such city, alleging that a judgment was 
taken against the city, for injuries sustained by a pedestrian stumbling 
on a protruding iron stake on the property of defendants and very near, 
but not on, the city sidewalk, a demurrer to the complaint should have 
been sustained, as it discloses no actionable: negligence against the city to 
which the conduct of defendants could have contributed. 

2. Torts § 6é— 


Where a judgment has been obtained, arising out of a joint tort, and 
only one of the joint tort-feasors was a party and judgment against him 
alone, to enable such judgment debtor to recover, under C. 8., 618, against 
the other joint tort-feasor, he must allege and prove, in an action de novo, 
the negligence of his alleged joint tort-feasor, the defendant, and his 
duty of contribution. 


AppraL by defendant Ben Jaffa, T/a Southern Five and Ten Cent 
Stores, from Olive, Special Judge, at 1 March, 1948, Extra Term of 
MEcKLENBURG. 

In a former personal injury action against the city of Charlotte, 
Mrs. Maudie Elwood Fisher obtained a judgment for $852.85, which the 
city paid. In the present suit it seeks to recover of the defendants the 
amount of the judgment, or a proportionate contribution thereto, on the 
ground that they were joint tort-feasors in producing the injury which 
resulted in the recovery. Chapter 68, Public Laws of 1929; sec. 618, 
Michie’s Code, 1939. Consideration of the demurrer filed by the appeal- 
ing defendant, Jaffa, makes it necessary to reproduce the complaint 
in full: 

“The plaintiff complaining of the defendants, says and alleges: 

“1, That the plaintiff, the City of Charlotte, is a municipal corpora- 
tion organized and existing under and by virtue of the laws of the State 
of North Carolina. 

“2, The defendants are citizens and residents of Mecklenburg County 
and State of North Carolina. 

“3. On December 20, 1941, and for some time prior thereto, there 
existed in the easterly section of the City of Charlotte a street known 
as Central Avenue, which said street ran in an easterly and westerly 
direction. 

“4. That the plaintiff, prior to December 20, 1941, had constructed a 
paved sidewalk along the southerly side of said Central Avenue; that 
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the southerly edge of said paved sidewalk, as constructed by the plaintiff, 
followed the southerly edge of Central Avenue and was immediately 
adjacent to the northerly property line of private property in the 1500 
Block of said Central Avenue between the intersection of Central Avenue 
with Pecan Avenue on the west and Thomas Avenue on the east. 

“5, That the private property owners owning the property at Nos. 
1502 and 1504 Central Avenue had erected, or caused to be erected, 
buildings on said property; that the front of said buildings did not extend 
to the northerly edge of the property line where the said property line 
adjoined the southerly edge of the paved sidewalk which had been con- 
structed by the plaintiff, but instead said buildings were erected two or 
three feet south of the northerly edge of the property line, and the said 
two or three foot space between the front of the building and the north- 
erly property line was paved, or caused to be paved by the owners of 
the property so as to make and constitute an additional paved walkway 
in front of said buildings, but title to same remained in the private 
property owners. 

“6, The easterly line of the property known as No, 1502 Central 
Avenue and the westerly line of the property known as 1504 Central 
Avenue, was the same between the two properties, and was marked at the 
northerly point by an iron stake which constituted the boundary division 
stake, 

“7, That this boundary division iron stake between Lots Nos. 1502 and 
1504 Central Avenue was located only a fraction of an inch south of the 
southerly edge of the paved sidewalk which had been constructed and 
was maintained by this plaintiff, and the southerly edge of Central 
Avenue; that said boundary division iron stake was located in the two 
or three foot space which had been paved by the private property owners 
of lots known as 1502 and 1504 Central Avenue; that said boundary 
division iron stake, during the month of December, 1941, and for some 
time prior thereto, protruded some three-eighths of an inch above the 
surface of the surrounding pavement, which had been laid by the private 
property owners, and there was a flange around the top edge of said stake. 

“8, That on or about December 20, 1941, Mrs. Maudie Elwood Fisher 
stumbled and fell over the aforementioned boundary division iron stake, 
and on or about February 9, 1942, instituted an action in the Superior 
Court of Mecklenburg County against the plaintiff herein to recover 
damages for personal injuries which she alleged that she sustained as a 
result of stumbling and falling over said boundary division iron stake. 

“9, That the action instituted by Mrs. Maudie Elwood Fisher against 
this plaintiff was tried in the Superior Court of Mecklenburg County, 
and although this plaintiff denied liability in said action and defended 
same, nevertheless, Mrs. Maudie Elwood Fisher recovered judgment 
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against this plaintiff in the amount of $750.00, and the Court‘ costs in the 
amount of $102.85, making a total of $852.85, as will appear in the 
records of the office of the Superior Court of Mecklenburg County in the 
action entitled, ‘Mrs. Maudie Elwood Fisher, plaintiff, v. City of Char- 
lotte, Defendants,’ to which records reference is hereby made. 

“10. That said boundary division iron stake was, on December 20, 
1941, at the time Mrs. Maudie Elwood Fisher stumbled and fell over 
same, Jointly owned, maintained and/or controlled by the defendants. 

“11. That the condition of the aforementioned boundary division iron 
stake on the property owned and/or controlled by the defendants, at the 
time and place in question, constituted joint and concurrent negligence 
on the part of the defendants, in that they placed, or allowed to be placed, 
or allowed to remain in a protruding position, the said division boundary 
iron stake on said property when they knew, or, by the exercise of due 
care, should have known, that it was in such a position as to be dangerous 
to the general public, and when they knew, or by the exercise of due care, 
should have known, that the public used said private two or three foot 
space as a part of the walkway, and when they knew, or, by the exercise 
of due care should have known, that such boundary division iron stake 
was in such close proximity to the public sidewalk maintained by this 
plaintiff as to constitute a hazard for members of the public lawfully 
using the sidewalk maintained by this plaintiff. 

“11. (Sic.) That the failure of the defendants to maintain said pro- 
truding boundary division iron stake in a reasonably safe condition under 
the circumstances hereinbefore set out, constituted joint and concurrent 
negligence on their part, and was the proximate and primary cause of 
the injuries sustained by Mrs. Maudie Elwood Fisher, and the lability 
of this plaintiff for the injuries sustained by the said Mrs. Maudie 
Elwood Fisher was and is secondary, and, therefore, the plaintiff is 
entitled to recover of the defendants the amount that it has had to pay 
on account of the judgment obtained by Mrs. Maudie Elwood Fisher 
against this plaintiff. 

“12. If the defendants be not adjudged primarily liable for the injuries 
sustained by Mrs. Fisher, then the defendants are jointly and concur- 
rently liable with the plaintiff herein by reason of the negligence of the 
defendants as heretofore set out, and the plaintiff is entitled to have the 
liability of the defendants determined and enforced in this action under 
and by virtue of the terms and provisions of section 618 of the Consoli- 
dated Statutes of North Carolina.” 

Upon this plaintiff demanded recovery of the total amount of the judg- 
ment, or, failing this, for proportionate contribution. 

The defendant Jaffa demurred to the complaint as not constituting a 
cause of action which the city might prosecute against the defendants 
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for that (a) it appears from the complaint that the obstruction or “pro- 
truding stake” which allegedly caused the injury was not on or in the 
city sidewalk, constructed or maintained by the city, or which they were 
legally liable to maintain by dedication or otherwise, but in a private 
walkway; and for that (b) it appears on the face of the complaint that 
any liability to Mrs. Fisher for the alleged injury was solely that of the 
owners of the property over which the public was required to walk in 
order to enter the premises owned by defendants, and plaintiff cannot, 
therefore, recover against defendants as joint tort-feasors. 
The demurrer was overruled, and defendant Jaffa appealed. 


Tillett & Campbell for plaintiff, appellee. 
Guthrie, Pierce & Blakeney and B. A. Wilker for defendant, appellant. 


SEAWELL, J. In order that plaintiff might recover any amount of 
the defendant under the cited law, since such defendant was not a party 
to the original action, it must sufficiently appear that the plaintiff and 
the defendant were joint tort-feasors in producing the injury, and that 
judgment has been obtained against the complaining party therefor. 

In a proper case the defendant may be compelled to contribute to the 
payment of a judgment theretofore obtained against the joint tort-feasor ; 
but as to such defendant, the trial is de novo. Huis negligence and his 
duty of contribution must be established in the pending action; and 
except as above stated, he is not barred by any of the proceedings by 
which negligence was established against the defendant in the prior suit, 
who thereafter becomes plaintiff in an action for contribution. 

Plaintiff cannot rely solely upon the issue of negligence found against 
it in the former trial, any more than it could rely upon the evidence 
there addressed to that issue as determining the negligent character of 
the acts or omissions when the time has come for the present defendant 
to have his own day in court and make his defense. When, therefore, 
the injury has resulted from negligence, it is just as necessary as it was 
in the original action, and as it is in any independent action, that the 
negligent acts or omissions be specifically stated in order that the court 
may see whether there has been a breach of duty. Gillis ». Transit 
Corp., 198 N. C., 346, 187 8. E., 153; Whitehead v. Tel. Co., 190 N. C., 
197, 129 S. E., 602; McIntosh, Civil Procedure, pp. 358, 398. 

Examining carefully the facts upon which negligence is predicated, we 
are of opinion that the complaint fails to disclose any actionable negli- 
gence against the city, and therefore none to which the conduct of 
defendant, if negligent at all, could have contributed. 

From what we have said, it follows as corollary that the defendant in 
the present action is not called upon to divine upon what theory liability 
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was fixed on the plaintiff in the former action, which terminated in the 
Superior Court without appeal. If that liability does not appear from 
judicial examination of the complaint in the present action, the plaintiff 
must fail. We gather from the complaint that the obstruction causing 
the injury—a boundary line marker, described as a “stake” protruding 
three-eighths of an inch from the surface of the concrete—was not in or 
on the sidewalk constructed and maintained by the city, but was in 
a three-foot wide concrete walkway constructed and maintained by the 
defendants between the store building and the sidewalk. There is no 
allegation that this approach to defendants’ premises had been dedicated 
to the public use, accepted by the city as a public street, or that its use 
was of a character to charge the city with its maintenance. Its designa- 
tion as a walkway does not have that significance. Briscoe v. Power Co., 
148 N. C., 396, 62 S. E., 600. In fact, the contrary is a fair infer- 
ence from the manner in which the negligence is charged. If the 
defendant was negligent in maintaining a marker three-eighths of an 
inch from the surface in his private walkway, that would be, as far as 
the allegations of the complaint go, his sole negligence. 

We are advertent to the allegation contained in the latter part of the 
eleventh paragraph of the complaint “that such division iron stake was 
in such close proximity to the public sidewalk maintained by this plain- 
tiff as to constitute a hazard for members of the public lawfully using 
the sidewalk maintained by this plaintiff.” But, considering the nature 
of the obstacle from which Mrs. Fisher is said to have received her 
injury—a marker three-eighths of an inch above the concrete near the 
edge of the sidewalk—our previous course of decision in comparable 
cases does not incline us to adopt the legal inference of negligence from 
this alone. Walker v. Wilson, 222 N. C., 66, 21 S, E. (2d), 817; 
Houston v. Monroe, 213 N. C., 788, 197 8. E., 571. 

The demurrer should have been sustained. The judgment overruling 
it is 

Reversed. 


MRS. P. P. SHEPARD v. F. B. LEONARD anp Wirt, MRS. RUTH A. 
LEONARD. 


(Filed 28 April, 1943.) 
1. Courts § la— 


The instant a court perceives that it is exercising, or about to exercise, 
a forbidden or ungranted power, it ought to stay its action, for such action 
will be a nullity. 


2. Same: Appeal and Error §§ 1, 30b— 


If the Superior Court acts without jurisdiction, on appeal the Supreme 
Court acquires no jurisdiction and will, ex mero motu, dismiss the case. 
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3. Judges § 2b— 

Where a special judge is commissioned to hold a designated term of 
Superior Court in a particular county, he has no jurisdiction to enter an 
order in a cause pending in an adjoining county within the same judicial 
district. 

4, Same: Constitutional Law 8§ 4, 6a— 


Under Art. IV, sec. 11, of the N. C. Constitution the power and authority 
of special and emergency judges is defined and limited by the words “in 
the courts which they are appointed to hold’; and the General Assembly 
is without power to grant such judges jurisdiction in excess of this 


definite limitation. It does not anthorize the Legislature to confer “in 


chambers” or “vacation” jurisdiction on special judges, assigned to hold a 
designated term of court. 


5. Judges §§ 2a, 2b— 


Civil actions, pending on the civil issue docket of the Superior Courts, 
are always subject to motion in the cause, and these motions may be 
made in some instances in term or out of term. When made in term the 
presiding judge, whether regular or special, has jurisdiction, see. 5, ch. 51, 
Public Laws 1941. 


6. Judges § 2b— 


Once having acquired jurisdiction at term a special or emergency judge, 
by consent, may hear the matter out of term nune pro tune. 


7. Judges § 2a— 


A regular judge of the Superior Court, except by consent or unless 
authorized by statute, even in his own district, has no authority to hear a 
cause or to make an order substantially affecting the rights of the parties, 
outside the county in which the action is pending. 


AppgeaAL by defendants from Olive, Special Judge, in Chambers, 18 
January, 19438. From Waxr. Reversed. 


This action was instituted in Franklin County by issuance of summons. 
No complaint has been filed. Thereafter plaintiff made application to 
Olive, Special Judge, who was then holding the second regular week of 
the January Civil Term of Wake County, for an order permitting the 
plaintiff to inspect and copy a certain sealed promissory note then in the 
possession of the defendants and alleged to be the property of plaintiff. 
It is asserted in the application that the suit is instituted for the purpose 
of recovering possession of said note. 

Upon the filing of said application and without notice to the defend- 
ants said judge signed an order directing and requiring the defendants 
to permit the plaintiff to inspect and copy said note and any and all 
memoranda or schedule of payments referred to in the application. 
Thereupon, the defendants filed exceptions and noted appeal in the office 
of the clerk of the Superior Court of Franklin County, and served writ- 
ten notice thereof as required by statute. 
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John F, Matthews and W. L. Lumpkin for plaintiff, appellee. 
Malone & Malone and Yarborough & Yarborough for defendants, ap- 
pellants. 


BarnuHitt, J. The defendants insist that the order signed by Olive, 
Special Judge, is void for that it was entered without notice to them. 
C. §., 1823. We do not reach this question for discussion or decision 
for we are met at the threshold of this case by the more serious question 
of jurisdiction. “The instant that the court perceives that it is exercis- 
ing, or is about to exercise, a forbidden or ungranted power, it ought to 
stay its action; and, if it.does not, such avtion is, in law, a nullity.” 
Burroughs v. McNeill, 22 N. C., 297; Reid v. Reid, 199 N. C., 740, 155 
S. E., 719; Washington County v. Land Co., 222 N. C., 687, 24 8. E. 
(2d), 338. 

Our jurisdiction is derivative. If the Superior Court judge who 
signed the order was without jurisdiction we have none and it has been 
the consistent policy of this Court, in the absence of motion, to dismiss 
ex mero motu so soon as a defect in jurisdiction is made to appear. 

The commission issued to Olive, Special Judge, under which he was 
acting at the time he signed the order was “‘to hold the said Court of the 
County of Wake: second week regular civil term, January 18th, in the 
Seventh Judicial District.” It was issued under an agreement of ex- 
change, Nimocks, J., the judge regularly holding courts of the Seventh 
Judicial District at the time, being commissioned to hold a term during 
the same week in Robeson County in lieu of Olive, Special Judge, who 
theretofore had been assigned and commissioned to hold the same. 

What jurisdiction, if any, in matters pending on the summons docket 
of Franklin County, a county within the same judicial district, vested in 
Olive, Special Judge, as the judge presiding in Wake County, under and 
by virtue of said commission? The answer is none. 

The constitutional provision for the appointment of special judges is 
set out in Art. IV, sec. 11, of the Constitution as follows: “The General 
Assembly may by general laws provide for the selection of special or 
emergency judges to hold the Superior Courts of any county, or district, 
when the judge assigned thereto, by reason of sickness, disability, or other 
cause, is unable to attend and hold said court, and when no other judge 
is available to hold the same. Such special or emergency judges shall 
have the power and authority of regular judges of the Superior Courts, 
in the courts which they are so appointed to hold.” 

Pursuant to said constitutional provision the General Assembly, in the 
exercise of the power thus conferred, enacted ch. 51, Public Laws 1941, 
by amending previous statutes on the subject. Section 5 thereof is as 
follows: “To the end that such special judges shall have the fullest 
power and authority sanctioned by Article four, section eleven, of the 
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Constitution of North Carolina, such judges are hereby vested, in the 
courts which they are duly appointed to hold, with the same power and 
authority in all matters whatsoever that regular judges holding the 
same courts would have. <A special judge duly assigned to hold the court 
of a particular county shall have during said term of court, in open 
court and in chambers, the same power and authority of a regular judge 
in all matters whatsoever arising in that judicial district that could 
properly be heard or determined by a regular judge holding the same 
term of court.” 

While under the constitutional provision the power and authority of 
special judges is or may be that of regular judges of the Superior Court, 
these judicial powers are to be exercised by special judges only “in the 
courts which they are so appointed to hold.” The authority vested in 
the General Assembly to provide for the appointment of special judges 
and to define their jurisdiction is subject to this definite limitation and 
the General Assembly is without power to grant jurisdiction to special 
judges in excess thereof. Greene v. Stadiem, 197 N. C., 472, 150 S. E., 
18; Red v. Reid, supra; Ipock v. Bank, 206 N. C., 791, 175 S. E., 127. 

Speaking to the subject in Jpock v. Bank, supra, Brogden, J., says: 
“Therefore, it is manifest that the power of special and emergency judges 
is defined and bounded by the words ‘in the courts which they are so 
appointed to hold.’ ” 

Civil actions pending on the civil issue docket of a county are always 
subject to motion in the cause. These motions may be made before the 
judge at term. In many instances they may be made out of term. When 
made at term the judge presiding, whether regular or special, has juris- 
diction. To this extent see. 5, ch. 51, Public Laws 1941, has full consti- 
tutional sanction. 

However, the Constitution, Art. IV, sec. 11, does not confer or author- 
ize the Legislature to confer any “in chambers” or “vacation” jurisdic- 
tion upon special judges, assigned to hold a designated term of court. 

It may be said that a regular judge holding the courts of the district 
has general jurisdiction of all “in chambers” matters arising in the 
district. Why then is not this jurisdiction conferred on a special judge 
by the statue within the limitations of the Constitution ? 

The general “vacation” or “in chambers” jurisdiction of a regular 
judge arises out of his general authority. Usually it may be exercised 
anywhere in the district and it 1s never dependent upon and does not 
arise out of the fact that he is at the time presiding over a designated 
term of court or in a particular county. As to him, it is limited, ordi- 
narily, to the district to which he is assigned by statute. It may not be 
exercised even within the district of his residence except when specially 
authorized by statute. Ward v. Agrillo, 194 N. C., 321, 139 S. E., 451; 
Howard v. Coach Co., 211 N. C., 829, 190 S. E., 478. 
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Under the statute, ch. 51, Public Laws 1941, enacted pursuant to 
Art. IV, see. 11, of the Constitution, a special judge, during the term of 
the court he has been assigned to hold, has full and complete jurisdiction 
over all actions and proceedings on the dockets of that court and may 
act in respect thereto with the same authority and to the same extent as 
a regular judge holding the court under statutory assignment. This 
includes the right to hear and decide any and all motions made in causes 
pending on the dockets and to grant any and all proper orders in respect 
thereto. Once having acquired jurisdiction at term he, by consent, may 
hear the matter out of term nunc pro tunc. Edmundson v. Edmundson, 
222 N. ©., 181. 

On the other hand, he has no “vacation” jurisdiction and no jurisdic- 
tion in any cause pending in any other county either within or without 
the same judicial district. Any attempt by the Legislature to confer 
such jurisdiction goes beyond the limitations “in the courts which they 
are so appointed to hold” and is without constitutional sanction. 

Motions in causes pending on the dockets of a county can be heard “at 
term” only in that county. No judge has any “at term” jurisdiction 
thereof except within the county. They, at times, are heard during a 
term of court in another county. Nonetheless they are heard by virtue 
of the “vacation” jurisdiction of the judge. 

This cause was pending on the summons docket of Franklin County. 
It was not at issue or subject to motion “in the court” in Wake County, 
over which Olive, Special Judge, was presiding. The motion made and 
heard therein outside the county in which the cause was pending and the 
order entered thereon was “in chambers” and not “at term.” Hence, the 
order is void and of no effect. 

Even as to regular judges “it is the uniform holding in this jurisdic- 
tion that, except by consent, or unless authorized by statute, a judge of 
the Superior Court, even in his own district, has no authority to hear a 
cause or to make an order substantially affecting the rights of the parties, 
outside the county in which the action is pending.” Brsanar v. Suttle- 
myre, 198 N. C., 711, 188 S. E., 1; 8. ». Humphrey, 186 N. C., 533, 
120 S. E., 85; Scott Drug Co. v. Patterson, 198 N. C., 548, 152 S. E., 
632; Bank v. Hagaman, 208 N. C., 191, 179 S. E., 759; S. v. Whitley, 
208 N. C., 661, 182 S. E., 338. 

The Governor, under the conditions and subject to the limitations set 
out in the quoted portion of the Constitution, may commission a special 
judge to hold the courts of a district. What jurisdiction attaches under 
this type of. commission is not brought in issue on this appeal. That 
question is not discussed or decided. 

The order entered in the court below must be vacated. 

Reversed. 
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WILLIAM E. PHARR v. CAROLYN PHARR. 
(Filed 28 April, 1948.) 


pom 


. Divorce § 2a— 


The party in the wrong, in the face of a plea in bar based on such 
wrong, cannot obtain a divorce under ch. 100, Public Laws 1987. C. S., 
1659 (a). 


2. Divorce § 5— 

Recrimination is recognized in this jurisdiction, and under that doctrine 
the defendant, in an action for a divorce, may set up as a defense in bar 
that plaintiff was guilty of misconduct which in itself would be a ground 
for divorce. 


8. Same— 


In an action for divorce, where defendant by answer and further defense 
pleads in bar plaintiff’s unlawful and wrongful abandonment and non- 
support of defendant, his wife, and also recrimination, either plea, if 
sustained, is sufficient to prevent plaintiff from obtaining a divorce. 


4, Pleadings § 22— 


A motion to amend pleading is discretionary with the trial court and is 
not reviewable on appeal. C. 8., 547. 


5. Pleadings § 13144— 
Where a general demurrer is filed to a pleading as a whole, if any 
count therein is good and states a cause of action, the demurrer should 
be overruled. 


AppEaL by plaintiff from Blackstock, Special Judge, at November 
Term, 1942, of MeckLenBurRG. 

Plaintiff instituted this action for divorce @ vinculo matrimont on 
5 August, 1940, on the ground of two years separation, alleging that 
plaintiff and defendant were married in 1917 and by mutual agreement 
separated themselves from each other and executed a deed of separation 
on 26 May, 1940, and that they have lived separate and apart since the 
execution of said agreement. 

The defendant filed an answer, admitted the execution of the agree- 
ment, but alleged that the execution thereof “Was brought about by 
reason of the fact that the plaintiff had abandoned the defendant, and 
she was required to sue him for adequate support, and the result was a 
written agreement whereby the plaintiff in this action agreed to support 
the defendant during her natural life, or until she remarried.” And by 
way of further answer and defense, the defendant alleged that the sepa- 
ration of the plaintiff and defendant was not occasioned by any fault 
on the part of the defendant, but as a result of the wrongful conduct of 
the plaintiff. Thereupon, the plaintiff moved to strike that portion of 
the answer quoted above and all of the further answer and defense. At 
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the hearing on the motion, the defendant requested permission of the 
court to file an amended answer. Motion to strike was denied and 
defendant was granted permission to file an amended answer. 

The amended answer as a further answer and defense, and by way of 
recrimination and in bar of plaintiff’s right to recover a divorce in this 
action, alleges: That the plaintiff willfully and wantonly abandoned the 
defendant in 1936, and that she was compelled to institute an action in 
the Buncombe County General Court against the plaintiff for abandon- 
ment and nonsupport. That by reason of her ill health, her want and 
need for hospitalization, she was induced to execute the separation agree- 
ment which provided for the payment of $75.00 per month for her 
support, which she alleges was wholly inadequate. It is further alleged 
that before and since the plaintiff and defendant separated the plaintiff 
committed adultery. | 

For a cross action and by way of counterclaim, the defendant alleges 
she is entitled to counsel fees and an order requiring the plaintiff to pay 
to the defendant each month for her support an amount in keeping with 
his means and condition in life. 

From the order denying plaintiff’s motion to strike and allowing the 
defendant to file an amended answer, the plaintiff appeals, assigning 
error. 


Jordan & Horner for plaintrff. 
James H. Dodgen and Joe W. Ervin for defendant. 


Denny, J. Plaintiff demurred ore tenus in this Court, to the further 
answer and defense and to the cross action. 

The defendant in her amended further answer and defense pleads in 
bar of plaintiff’s right to a divorce, his unlawful and wrongful abandon- 
ment and nonsupport of the defendant, and recrimination. 

Under the decisions of this Court either plea in bar, if sustained, 1s 
sufficient to prevent the plaintiff from obtaining a divorce. In the case 
of Byers v. Byers, ante; 85, Stacy, C. J., reviews our decisions and 
statutes, dealing with separation as a ground for divorce, and says: “It 
is true, the statute under review provides that either party may sue for 
a divorce or for a dissolution of the bonds of matrimony, ‘if and when 
the husband and wife have lived separate and apart for two years,’ etc. 
However, it is not to be supposed the General Assembly intended to 
authorize one spouse willfully or wrongfully to abandon the other for a 
period of two years and then reward the faithless spouse a divorce for 
the wrong committed, in the face of a plea in bar based on such wrong.” 
The foregoing is in accord with the decision of this Court in the cases of 
Reynolds v. Reynolds, 208 N. C., 428, 181 S. E., 3388; Brown v. Brown, 
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213 N. C., 347, 196 S. E., 333; and Hyder v. Hyder, 215 N. C., 239, 
1S. E. (2d), 540. 

The doctrine of recrimination is recognized in this jurisdiction. Horne 
v. Horne, 72 N. C., 583; House v. House, 1381 N. C., 141, 42 S. E., 546. 
In the latter case, this Court said: ‘The general principle which governs 
in a case where one party recriminates is that the recrimination must 
allege a cause which the law declares sufficient for a divorce.” This view 
is supported by the authorities generally. See 27 C.J. S., p. 628, sec. 67; 
and 17 Am. Jur., 268, where it is stated: “It is well settled in this 
country under the doctrine of recrimination that the defendant to an 
action for divorce may set up as a defense in bar that the plaintiff was 
guilty of misconduct which in itself would be a ground for divorcee.” 

We said in Byers v. Byers, supra (filed this day), that the party in the 
wrong in the face of a plea in bar based on such wrong cannot obtain 
a divorce under the provisions of chapter 100, Public Laws 1937, N. C. 
Code of 1939, sec. 1659 (a), (Michie). 

We likewise hold that our divorce statutes do not authorize the grant- 
ing of a divorce to one spouse where the other pleads and establishes 
recrimination. 

The exceptions entered by the plaintiff to the refusal of his Honor to 
strike portions of the original answer are without merit and the dis- 
cretionary ruling on defendant’s motion to amend her pleading is not 
reviewable on appeal. C.S., 547. It will be noted that the motion to 
strike was limited to the original answer and not directed to the amended 
further answer and cross action. In this connection attention is called 
to Stlver v. Silver, 220 N. C., 191, 16 8S. E. (2d), 834, and Shore v. 
Shore, 220 N. C., 802, 18 S. E. (2d), 353. We find no error in the 
rulings of the court below. 

The demurrer ore tenus interposed in this Court cannot be sustained. 
In Griffin v. Baker, 192 N. C., 297, 184 S. E., 651, the law is stated as 
follows: “The rule is well established that where a general demurrer is 
filed to a petition as a whole, 1f any count of the pleading is good and 
states a cause of action, a demurrer should be overruled, and the same 
rule governs as to demurrers to defenses. 21 R. C. L., sec. 77.” The 
demurrer is overruled, and the judgment of the court below is 


Affirmed. 
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CARRIE M. ALLEN, ADMINISTRATRIX oF L. E. ALLEN, v. DR. PEPPER 
BOTTLING COMPANY, INC., OF WASHINGTON, NORTH CAROLINA. 


(Filed 28 April, 1943.) 
1. Automobiles § 14— 
Parking on a paved highway at night, without flares or other warning, 
is negligence. Ch. 407, Public Laws 1937, secs. 97 and 123. C. S., 2621 
(283), 2621 (308). 
2. Automobiles § 9a— 


Curves on the road and darkness are conditions a motorist is required 
to take into consideration in regulating his speed ‘as may be necessary 
to avoid colliding with any person, yehicle, or other conveyance.” Sec. 
105, ch. 407, Public Laws 1987, C. S., 2621 (290). He must operate his 
automobile at night so as to be able to stop within the radius of his lights. 


3. Automobiles §§ 18c, 18g— 


In an action to recover damages from an automobile collision, where 
defendant’s truck was parked at night on the right side of a 22-foot paved 
highway, in the middle of a four-tenths of a mile straight-away, with left 
wheels two feet on the conerete and without parking lights on rear but 
there were reflectors, and plaintiff’s intestate, after applying his brakes 
and leaving skid marks on the pavement for 100 to 190 feet, ran on the 
right shoulder striking the truck on the right rear with such force that 
he and a passenger were killed, the contributory negligence of plaintiff’s 
intestate was such that judgment of nonsuit sustained. 


APPEAL by plaintiff from Sfevens, J., at September Term, 1942, of 
Pitr. Afhrmed. 

Civil action to recover damages for wrongful death resulting from 
automobile-truck collision. | 

On the night of 24 December, 1940, defendant had two trucks travel- 
ing on the highway from Plymouth to Washington. They were 11% ton 
trucks about 94 inches wide and 18 feet long loaded with crates of 
“Dr. Pepper” and ginger ale. There was evidence that the rear truck 
had been in a collision on Albemarle Sound bridge. The two trucks 
stopped, apparently for repair, partly on and partly off the hard surface, 
at a point between Plymouth and Washington near Acre Station. They 
stopped with the left wheels about two feet on the pavement. The front? 
parking lights were burning. The evidence tends to show that the rear 
lights were not on but there were reflectors. No flares were set. There 
appeared to be a cable or chain between the two trucks which were about 
25 or 30 feet apart. 

When the trucks had been standing for about 15 to 30 minutes, at 
about 7 p.m., it being dark, plaintiff’s intestate approached from the 
rear on a Ford V-8 going towards Washington. He ran into the rear 
truck and was killed. One passenger was also killed and another injured. 
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There are two slight curves in the road, the straight-away being about 
four-tenths of a mile and the truck stopped about midway between the 
curves. The right of way had been cleared so that the curve formed no 
obstruction to view during the daytime. As the deceased rounded the 
curve on the Plymouth side he met another car. After he had entered 
the straight-away he cut slightly to the left and then back and applied 
his brakes which left skid marks on the pavement from 100 to 190 feet 
long. As he approached the rear truck he “dodged” to the right and 
ran on the shoulder of the road so that the left front of his car struck 
the rear right of the truck. The car was considerably damaged. As he 
approached the truck there was another car coming from towards Wash- 
ington two or three hundred yards away. 

The weather was fair, visibility was good, the trucks were tall and 
painted red and could have been seen easily by one keeping a careful 
lookout. So the witnesses for plaintiff testified. 

At the conclusion of the evidence for the plaintiff, the court, on motion 
of the defendant, entered judgment of nonsuit and plaintiff appealed. 


W. L. Whitley and Blount & Taft for plaintiff, appellant. 
J. B. James for defendant, appellee. 


Barnuitz, J. On this record evidence of negligence on the part of 
defendant must be conceded. Ch. 407, Public Laws 1937, sections 97 and 
123, The nonsuit must be sustained, if at all, upon the contributory 
negligence of plaintiff’s intestate. 

As the deceased approached from the rear, rounding the curve, the 
beam of his lights was thrown to the left of the highway so that his 
vision along the pavement was restricted. He was going 50 miles per 
hour. He met another car on the curve and slowed to about 45 miles 
per hour. .\s he entered the straight-away he was still 200 to 300 yards 
from the parked truck. Apparently he did not see it at that time. 
When, however, he was within 50 to 75 yards he applied his brakes, 
locking the wheels so that they left skid marks on the pavement for a 
distance of 150 feet or more—‘50 steps.” Even then he was unable to 
stop his ear before striking the truck with considerable force. 

Curves on the road and darkness are conditions a motorist is required 
to take into consideration in regulating his speed “as may be necessary 
to avoid colliding with any person, vehicle, or other conveyance.” See. 
103, ch. 407, Public Laws 1937. He must operate his automobile at night 
in such manner and at such speed as will enable him to stop within the 
radius of his hghts. Weston rv. &. R., 194 N. C., 210, 189 S. E., 237; 
Smith v. Sink, 211 N. C., 725, 192 8. E., 108; Powers v. Sternberg, 
213 N. C., 41, 195 8. E., 88; Beck v. Hooks, 218 N. C., 105, 10 S. E. 
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(2d), 608; Sibbitt v. Transit Co., 220 N. C., 702, 18 S. E. (2d), 2038; 
Peoples v. Fulk, 220 N. C., 635, 18 S. E. (2d), 147; Dillon v. Winston- 
Salem, 221 N. C., 512, 20 S. E. (2d), 845; Pike v. Seymour, 222 
N.C., 42. 

On all the evidence, considered in the light most favorable to the plain- 
tiff, the road was straight for 200 to 800 yards. By the exercise of 
ordinary care deceased could have seen the parked truck. If he did not 
see, it was due to his own failure to keep a proper lookout. If he did 
see but was unable to stop, this must be attributed, in part at least, to 
his speed. In either event, his negligence was such as to bar recovery. 

Reference has been made to the oncoming car. The testimony is that 
it was 200 or 800 yards down the road approaching at a moderate rate 
of speed. No one testified that it had bright hghts or that its lights 
interfered with the vision of deceased. Granted that it was approach- 
ing. Still the fact remains that the pavement was 22 feet wide and only 
2 feet thereof was occupied by the truck. This left ample space for two 
cars to pass in safety. Indeed, it is a matter of common knowledge 
that many of our improved roads are only 16 feet wide. Furthermore, 
none of this excuses his conduct in operating his vehicle at such a speed 
that he was unable to control it within the distance the record discloses 
was available to him. 

It is true the passenger at one time, in his testimony, said they were 
within 50 or 75 feet of the truck when he saw it. He stated several times 
that it was 50 or 75 yards. It is evident that he said “feet”? when he 
meant “yards,” for he stated that the brakes were apphed when they 
were 50 or 75 yards away and that the skid marks were 100 feet or more 
in length. Surely deceased did not apply his brakes in such manner 
before he saw any obstruction in the road. Even so, a failure to see 
before he was within 50 or 75 feet does not tend to exculpate him. Prke 
v. Seymour, supra. 

The judgment of nonsuit was in accord with former decisions of this 
Court. It must be 

Affirmed. 


STATE v. HARRY GRAY. 
(Filed 28 April, 1943.) 


1. Intoxicating Liquors § 2— 

The Aleoholic Beverage Control Acts have not modified C. S., 3411 (b), 
in such a manner as to permit the purchase or sale of intoxicating liquors 
in Mecklenburg County, which has not authorized the establishment of 
A.B.C. stores. 
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2. Criminal Law § 52b— 

Upon motion to nonsuit in a criminal case, the evidence must be con- 
sidered in the light most favorable to the State, which is entitled to all 
reasonable inferences therefrom. 

3. Intoxicating Liquor §§ 6a, 9d— 


The acceptance by accused of liquor from one indebted to him, in part 
payment of the debt, constitutes, in Mecklenburg County, an unlawful 
purchase sufficient to support a verdict of guilty. 


AppeaL by defendant from Warlick, J., at January Term, 1948, of 
MEcKLENBURG. 


Criminal prosecution upon a warrant in which the defendant is 
charged with a violation of the liquor laws of North Carolina. 

The defendant was tried on the warrant in the recorder’s court in the 
city of Charlotte, convicted, and from the judgment entered thereon, 
appealed to the Superior Court. 

The evidence disclosed that the officers searched the premises of the 
defendant on 19 December, 1942, and found four pints of liquor in his 
bedroom, two pints in the kitchen, and sixteen empty bottles. 

A witness for the State testified that the defendant testified in his 
own behalf at the trial in the recorder’s court, and said: “He had a 
fellow that owed him some money and brought him the liquor for part 
payment on the debt, for the money he owed him.” 

Verdict: Guilty of having purchased liquor in Mecklenburg County. 
From judgment on the verdict, the defendant appeals and assigns error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and IKhodes for the State. 


Henry L. Strickland for defendant. 


Denny, J. The only exceptions brought forward in the defendant’s 
brief relate to the overruling of the motion for nonsuit and the instruc- 
tion to the jury to the effect that the defendant would be guilty of the 
purchase of intoxicating liquors if the jury should find that he accepted 
the whiskey from some individual in Mecklenburg County as a payment 
on a debt. 

The defendant was convicted of a violation of section 1, chapter 1, of 
Public Laws of 1923, section 3411 (b) of N. C. Code of 1989 (Michie), 
which provides in part that: “No person shall manufacture, sell, barter, 
transport, import, export, deliver, furnish, purchase, or possess any 
intoxicating liquor, except as authorized in this article...” This Act 
remains in full force in Mecklenburg County, except as modified by the 
Aleoholie Beverage Control Acts. S. v. Davis, 214 N. C., 787, 1S. E. 
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(2d), 104; S. v. Carpenter, 215 N. C., 685, 3 S. E. (2d), 34. The law 
has not been modified in such manner as to permit the purchase or sale 
of intoxicating liquors in Mecklenburg County, a county which has not 
authorized the establishment of A.B.C. stores. Therefore, the question 
presented on this appeal is whether or not the evidence as to the purchase 
of intoxicating liquors in Mecklenburg County was sufficient to carry the 
ease to the jury. 

The defendant contends there is no evidence that the liquor was deliv- 
ered to him in Mecklenburg County, nor that 1t was purchased in Meck- 
lenburg County; but, on the contrary, the evidence was to the effect that 
the liquor was purchased at a legal liquor store. This latter contention, 
the defendant contends, 1s sustained by the evidence offered by the State 
in introducing the tax-paid liquor which was seized in his home. 

We think it immaterial where the hquor was purchased by the person 
who delivered it to the defendant. That question is not the issue here. 
The question is: Did the person deliver the liquor to the defendant in 
Mecklenburg County in part payment of a debt? If so, the charge to 
the jury was correct and the overruling of defendant’s motion for judg- 
ment as of nonsuit was proper. 

Upon a motion to nonsuit, the evidence must be considered in the 
light most favorable to the State and it is entitled to all the reasonable 
inferences to be drawn therefrom. S. v. Johnson, 220 N. C., 778, 18 
©. E. (2d), 358; S. v. Afann, 219 N. C., 212, 138 S. E. (2d), 247; 8. 2. 
Landin, 209 N. C., 20, 182 8. E., 689; S. v. Casey, 201 N. C., 185, 159 
S. E., 3387; 8. v. Carr, 196 N. C., 129, 144 S. E., 698. 

It will be noted that in a civil action, where the statute of limitations 
is pleaded, when goods are received upon an agreement in reduction of a 
debt, that is a payment sufficient to take the case out of the limitation 
law. 34 Am. Jur., p. 269, sec. 345; Young v. Alford, 118 N. C., 130, 
18 8. E., 84; White v. Beaman, 96 N. C., 122, 1 S. E., 789. In the 
instant case the testimony of the defendant in his own behalf in the 
recorder’s court was introduced in the trial below, to the effect that a 
party ‘‘owed him some money and brought him the liquor in part pay- 
ment on the debt, for the money he owed him.” The acceptance by the 
defendant of the hquor from one indebted to him in part payment of the 
debt constituted a purchase of the hquor. The evidence set forth in this 
record, allowing the State the benefit of the reasonable inferences to be 
drawn therefrom, is sufficient to support the verdict of the jury, finding 
the defendant guilty of having purchased liquor in Mecklenburg County. 

In the trial below, we find 

No error. 
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WILSON 8S. LOCKHART v. KATHERINE LOCKHART. 
(Filed 28 April, 1943.) 
1. Pleadings § 28— 
A judgment on the pleadings, in favor of the defendant on an affirmative 
defense, can be approved only when the allegations of fact in plaintiff’s 


pleadings and relevant inferences of fact deducible therefrom, construed 
liberally in his favor, fail in all material respects to make out a case. 


2. Divorce § 5— 


In an action for divorce on the grounds of two years separation, Public 
Laws 1937, ch. 100, C. S., 1659 (a), where complaint alleges sufficient facts 
and defendant in her answer sets up a divorce a@ mensa with alimony 
granted her on the grounds of abandonment, to which plaintiff replied 
without admission of wrongful or unlawful. conduct on his part, a judg- 
ment for defendant on the pleadings is erroneous, as there are issues of 
fact raised to be tried by a jury. 


AppeaL by plaintiff from Thompson, J., at March Term, 1943, of 
Wake. Reversed. 

This was an action for divorce on the ground of two years’ separation, 
under ch. 100, Public Laws 1937. Sufficient facts are alleged in the 
complaint to entitle plaintiff to the relief prayed. 

The defendant filed answer setting up a judgment in a previous suit 
between the parties, rendered in 1940, wherein the defendant was granted 
a divorce a mensa with alimony on the ground of abandonment. This 
judgment was pleaded as a bar to plaintiff’s present action. 

To this affirmative defense the plaintiff replied that his present cause 
of action was based upon two years’ separation for a period beginning 
subsequent to the judgment of 1940. Plaintiff also alleged that he had 
complied with the terms of the judgment as to the support of the de- 
fendant. 

Upon defendant’s motion, judgment was rendered on the pleadings, dis- 
missing the plaintiff’s action. Plaintiff appealed. 


F, J. Carnage and Thos. W. Ruffin for plaintiff. 
Frank P. Spruill, Jr., for defendant. 


Devin, J. The case comes to us upon appeal from a judgment on the 
pleadings in favor of the defendant. The ruling of the court below was 
bottomed upon the view that as a matter of law plaintiff could not main- 
tain his action, and that there was no issuable fact to be tried by a jury. 
C.8., 556. 

A judgment on the pleadings, in favor of the defendant on an affirma- 
tive defense, can be approved only when the allegations of facts contained 
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in the plaintiff’s pleadings and relevant inferences of fact deducible 
therefrom, construed liberally in his favor, fail in all material respects 
to make out a case. Adams v. Cleve, 218 N. C., 302, 10S. E. (2d), 911; 
Pridgen v. Pridgen, 190 N. C., 102, 129 S. E., 419. 

An examination of the plaintiffs complaint and reply in this case 
leads us to the conclusion that defendant’s motion for judgment on the 
pleadings was improvidently allowed. While the defendant sets up in 
her answer a plea which, if established, would constitute a bar to the 
plaintiffs action, the only admission by the plaintiff in his reply is that 
the previous judgment of divorce a mensa was by consent, and that his 
present action is based upon a separation which began subsequent thereto, 
and which has continued for two years next preceding the institution of 
this action, in January, 1948. There is no admission that his cause of 
action is based upon his own wrongful and unlawful conduct. Brown v. 
Brown, 213 N. C., 347, 196 8. E., 333, and Byers v. Byers, ante, 85. 
The pleadings raise issues of fact to be tried by jury. 

The judgment rendered on the pleadings must be 

Reversed. 


MRS. ETHEL GREGORY vy. TRAVELERS INSURANCE COMPANY. 
(Filed 5 May, 1943.) 


1. Trial § 22b: Appeal and Error § 40e— 


In considering a motion for nonsuit after all the evidence of both sides 
has been heard. the defendant’s evidence unless favorable to the plaintiff, 
is not to be taken into consideration, except when not in conflict with 
plaintiff’s evidence, it may be used to explain or make clear that which 
has been offered by plaintiff. 


2. Insurance § 32c— 


Where, under the terms of the insurance contract sued on, insurance on 
life of insured ceased when his employment by the Johnston Manufactur- 
ing Company terminated, with proviso that if, at such termination, insured 
was wholly disabled and prevented by disease from engaging in employ- 
ment for wage or profit, the insurance would remain in force, and the 
evidence of plaintiff, beneficiary in the policy, tended to show that insured 
was regularly engaged for wages in the same occupation, with reasonable 
continuity, for a considerable period of time, after the termination of the 
service in which he was insured and to within a few days of his death, 
defendant’s motion for nonsuit at close of all the evidence was properly 
allowed. 


SEAWELL, J., concurring in result. 


- Appeay by plaintiff from Warlick, J., at February Term, 1943, of 
Meckiensure. Affirmed. 
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This was an action by the beneficiary in a life insurance certificate 
issued by defendant 3 February, 1941, on the life of Thomas J. Gregory, 
now deceased. The certificate was issued under a group insurance policy 
covering the employees of Johnston Manufacturing Company. Accord- 
ing to the terms of the certificate it was agreed that the insurance should 
terminate when the insured’s employment with the employer should 
terminate. However, it was provided “that in a case, where at the time 
of the termination of employment the employee shall be insured and shall 
be wholly disabled and prevented by bodily injury or disease from engag- 
ing In any occupation or employment for wage or profit the insurance 
will remain in force as to such employee during the continuance of such 
disability.” 

Plaintiff’s evidence tended to show that the insured became ill with 
ulcerated colitis in the spring of 1941; that 12 June, 1941, he left the 
employment of Johnston Manufacturing Company because of his in- 
ability to work, due to disease, and that he died 26 August, 1941; that 
prior to his leaving Johnston Manufacturing Company’s employ he 
complained of pains in his stomach and had sick and fainting spells, 
and was unable to work regularly. It also appeared from plaintiff’s 
evidence that “after he quit the Johnston Mills he worked for a short 
time at Hoskins Mill.” “After he quit the Johnston Mills Company, he 
worked at Hoskins. He also worked at the Louise Mill for a few days.” 
Another witness testified that up to the time he died he was employed 
at the Hoskins Cotton Mills, and worked there five or six weeks; that 
he was “pale, weakly-looking,” and underweight. “I was doing the 
same kind of work in the same department or division that he was in. 
He ran his job very well I imagine, but I wasn’t where he was; I was 
at the other end. I have helped him in his job.” 

The defendant offered evidence, supported by pay roll sheets, tending 
to show that the insured went to work in the Louise Mill 24 June, and 
worked regularly eight hours per day up to 15 July, and on 17 July 
began work at the Hoskins Mill and worked regularly there (forty hours 
per week) until 20 August, when hequit. AJl the places where insured 
was employed were textile mills, and his work was that of “‘doffer.” 

At the close of all the evidence defendant’s motion for judgment of 
nonsuit was allowed, and from judgment dismissing the action plaintiff 
appealed. 


W. Vance Howard and Joe W. Ervin for plaintiff, appellant. 
Tillett & Campbell for defendant, appellee. 


Devin, J. Under the terms of the insurance contract sued on the 
insurance on the life of Thomas J. Gregory ceased when his employment 
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by the Johnston Manufacturing Company, the employer named in the 
group policy, terminated. However, it was provided in the certificate of 
insurance that if at the time of the termination of his employment, while 
insured, he was “wholly disabled and prevented by bodily injury or 
disease from engaging in any occupation or employment for wage or 
profit,” the insurance would remain in force. 

The question presented by the appeal is whether the evidence offered 
by the plaintiff is sufficient to bring her case within the proviso contained 
in the certificate of insurance. It is admitted that the insured left the 
employment of the Johnston Company while the insurance was still in 
force, 12 June, 1941. Was he at that time “‘wholly disabled” and pre- 
vented by disease “from engaging in any occupation or employment for 
wage or profit?’ From an examination of the testimony appearing in 
the record we are constrained to concur in the ruling below that the 
evidence was insufficient to support the plaintiff’s case as to this essential 
element. While there is evidence tending to show that the insured was 
afflicted with a disease which finally proved fatal, and that at the time 
he left the employment of the Johnston Company he was unable to 
work by reason of disease, 1t does appear affirmatively from the plain- 
tiff’s evidence that as a matter of fact he did work five or six weeks with 
reasonable continuity at two other mills, after he left the employment 
of Johnston Manufacturing Company, performing the substantial duties 
of the same occupation. Thigpen v. Ins. Co., 204 N. C., 551, 168 S. E., 
845. Thus, the plaintiff has failed to show that he was prevented by 
disease from engaging in employment for wage or profit. His regular 
employment in two other cotton mills as a doffer for five or six weeks 
may not be regarded merely as an occasional or casual employment. It 
indicated something more than the intermittent and futile attempts to 
work on the part of a sick man who is “wholly disabled.” Medlin v. 
Ins. Co., 220 N. C., 334, 17 S. E. (2d), 463; Jenkins v. Ins. Co., 222 
N. C., 88; Ford v. Ins. Co., 222 N. C., 154. There was no evidence 
that he had to work at a reduced wage, or at a different occupation, or 
for shorter hours, or was ever discharged for inability to perform the 
duties of his job. Bulluck v. Ins. Co., 200 N. C., 642, 158 S, E., 185; 
Edwards v. Junior Order, 220 N. C., 41, 16 8. E. (2d), 466; Blanken- 
ship v. Assurance Society, 210 N. C., 471, 187 S. E., 590; 98 A. L. R., 
478, 

While the defendant offered evidence supported by pay roll records 
tending to show that after his employment by the Johnston Company 
terminated the insured worked approximately forty hours per week for 
eight weeks, defendant’s evidence could not be considered on the motion 
for nonsuit, except in so far as it tended to clarify or explain the evidence 
of the plaintiff. S. v7. Fulcher, 184 N. C., 663, 113 S. E., 769. The 
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rule for the consideration of defendant’s evidence on a motion for nonsuit 
was stated by Stacy, C. J., in Harrison v. R. R., 194 N. C., 656, 140 
S. E., 598, as follows: “In considering the last motion (for nonsuit), 
the defendant’s evidence, unless favorable to the plaintiff, is not to be 
taken into consideration, except when not in conflict with plaintiff’s evi- 
dence, 1t may be used to explain or make clear that which has been 
offered by the plaintiff.” This statement of the rule was quoted with 
approval in Crawford v. Crawford, 214 N. C., 614, 200 S. E., 421; 
Funeral Home v. Ins. Co., 216 N. C., 562, 5 S. E. (2d), 820; Jeffries 
v. Powell, 221 N. C., 415, 20 8. E. (2d), 561; Tarrant v. Bottling Co., 
221 N. C., 390, 20S. E. (2d), 565. See also Godwin v. R. R., 220 N. C., 
281,178. E. (2d), 187. In Sellars v. Bank, 214 N. C., 300, 199 S. E., 
266, it was said that the defendant’s evidence which did not tend to con- 
tradict or impeach the evidence of the plaintiff, but “only served to 
amplify and explain the same,” could be considered on the motion to 
nonsuit. The use of the word amplify in this case may not be under- 
stood as indicating a tendency to expand the rule laid down in the 
Harrison case, supra, or to open the door to the consideration, on this 
motion, of defendant’s evidence except only such as serves to explain or 
make clear that offered by the plaintiff. 

Ifowever, without considering the defendant’s evidence, we think plain- 
tiff’s evidence sufficiently tends to show that the deceased was regularly 
engaged in the same occupation, with reasonable continuity, for a con- 
siderable period of time, after he left the service in which he was insured. 
Thus, after the termination of his employment by the Johnston Company 
he was unprotected by the saving clause in the certificate of insurance, 
and the casualty of his death under these circumstances was not within 
the coverage of the insurance. Unfortunately for the beneficiary, this 
prevented recovery on the insurance certificate, but we must hold the 
parties bound by the express terms of the contract into which they have 
entered. 

The judgment of the Superior Court 1s 

Afhrmed. 


SEAWELL, J., coneurring in result: I concur in the result reached in 
this ease, because I think it is unavoidable on consideration of plaintiff’s 
evidence. But I do not agree with the view expressed in the main 
opinion that the court may draw inferences from the defendant’s evi- 
dence unfavorable to the plaintiff upon a demurrer to the evidence and 
motion to nonsuit, and thereby deny the plaintiff his right of trial by 
jury. - I do not believe it is consistent with our institutions relating to 
trial that the defendant may be permitted to swear himself out of court 
without the intervention of a jury, while the plaintiff to obtain relief 
must necessarily submit his evidence to that tribunal. 
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———, 


In so far as I am able to discover, the group of cases cited in the main 
opinion in support of that doctrine comprises the whole list of decisions 
favorable to that view, and ignores scores of cases to the contrary. 

In my judgment, the dissident view is based on a misconception of the 
office of a demurrer to the evidence and the purpose and effect of C. S., 
567, permitting defendant as a matter of right to introduce his evidence 
after demurring to that of plaintiff. The statute is procedural and does 
not affect the principles of demurrer to the evidence as it existed at 
common law. The office of demurrer to the evidence is to present to 
the court the evidence in its legal aspects only to ascertain whether it 
has, according to legal standards, any probative value in establishing 
the plaintiff's claim. The ultimate purpose of such an examination is 
simple. The office of the court ends when the legal character of the 
offered proof is ascertained—whether it 1s evidence or no evidence to 
support the case—-and from then on it is a matter for the jury. The 
ultimate reception of such evidence by the jury, which alone can pass 
upon its weight, credibility and significance, is a part of the process. 
At no point in it have we any power—except that which results from 
the unreviewability of our decisilons—to pass upon the weight or credi- 
bility of the evidence or to accept it as true, or to balance it against the 
evidence of the plaintiff in aid of the motion to nonsuit. Compare S. v. 
Fulcher, 184 N. C., 6638, with Jeans v. R. R., 126 N. C., 424, 429, con- 
struing the statute. 

That the weight of authority is against such a proceeding cannot be 
doubted upon a careful study of the decisions of this Court. Springs 
v. Schenck, 99 N. C., 551, 555; Newby v. Realty Co., 182 N. C., 34, 41; 
S.v. Ammons, 204 N. C., 753, 757; Tuttle v. Bell, 208 N. C., 154, 156. 
The list of decisions so holding might be almost indefinitely lengthened. 
While these cases are expressly to the point, it is equally true that all 
those cases using the familiar formula that upon a demurrer to the 
evidence and motion to nonsuit, the evidence must be taken in the most 
favorable hght to the plaintiff, and plaintiff is entitled to every reason- 
able inference therefrom, have back of them a recognition of the true 
function of the demurrer, as well as an appreciation of our constitutional 
inhibition against passing upon the weight and eredibility of the evi- 
dence and thereby depriving the plaintiff of his right to trial by jury. 
See collection of cases 1 annotation under C. 8., 567, Michie’s Code of 
1939. 

As I have said, outside of the group of cases cited in the main opinion, 
it is universally held that the statute did not change any of the prin- 
ciples of demurrer to the evidence as they existed at common law. The 
effect of such a demurrer in jurisdictions like ours, where courts are not 
permitted to pass upon the weight of evidence, is thus stated in 64 C. J., 
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p. 384: “Only that portion of the evidence which tends to prove the 
case of the demurree can be considered, and evidence which tends to 
break down the case of demurree cannot be considered.” Otherwise, it 
would be a speaking demurrer. 

I assume that no one would suggest that any member of this Court is 
concerned whether the plaintiff or the defendant wins in any particular 
case, or class of cases. We are all concerned with the integrity of the 
processes which have been established to reach justice in all cases. While 
abstract views upon the merits of the jury system have been entertained 
by groups of people at all times, few would be bold enough to dispute 
that institutionally, at least, and for purpose of practical observance, 
the debate was closed with the adoption of Article I, section 19, of the 
Constitution, which requires that it be kept inviolate. Whether the line 
has been overstepped in the case at bar is a matter of individual opinion, 
and I accord to my colleagues as much sincerity in their position as I 
expect for my own. 

For several hundred years English speaking peoples have been unwill- 
ing to trust judges as triers of the facts, and have emphasized that feeling 
in the only way they could—by writing it in the fundamental law. They 
still try to maintain that principle. It is not that our courts are not 
now filled with men of integrity and ability—perhaps it is because they 
are not yet convinced that socicty has not received as much damage from 
the mistakes of judges as it has from the ignorance of juries. Whether 
I personally share that feeling or not, I prefer that when these barriers 
are broken down, it should be by an orderly amendment to the Constitu- 
tion and not through erosion by the Court. 

The statute, C. 8., 591, empowers the trial judge, in his discretion, to 
set aside the verdict for insufficiency of evidence. This is the only 
relief consonant with the constitutional limitations on judicial power. 


STATE vy. ZEB BURRAGE. 


(Filed 5 May, 1948.) 
1. Homicide § 1— 

Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. Murder in the 
second degree is the unlawful killing of a human being with malice, but 
without premeditation and deliberation. Manslaughter is the unlawful 
killing of a human being without malice and without premeditation and 
deliberation. 


130 IN THE SUPREME COURT. {223 


STATE v. BURRAGE. 


It is the intentional killing of a human being with a deadly weapon 
which raises the presumption of malice, and, nothing else appearing, con- 
stitutes murder in the second degree. And when this presumption is 
raised by admission or proof, the burden is on defendant to show to the 
satisfaction of the jury facts and circumstances sufficient to reduce the 
homicide to manslaughter or to excuse it. 

3. Homicide § 27d— 


On trial under an indictment for murder, where defendant contends and 
offers evidence tending to show that he did not intend to kill deceased 
but that she was shot in a struggle over a pistol in his hand, a failure 
to instruct the jury that the presumption of murder in the second degree 
only arises upon an admission, or proof of the fact, of an intentional 
killing with a deadly weapon is prejudicial error. 


APPEAL by defendant from Warlick, J., at November Term, 1942, of 
STANLY. 


Criminal prosecution upon an indictment charging defendant with 
the murder of Ola Lowder. 

Upon the trial in Superior Court, the State offered evidence tending 
to show, briefly stated, these facts: 

Between 9:30 and 10:00 o’clock on night of 16 June, 1942, Ola Lowder 
was shot with a pistol and killed in front of her residence located about 
a mile from the center of the town of Albemarle, Stanly County, North 
Carolina, on the right of the road leading towards Concord. The house 
is situated something like twenty-five feet from the sidewalk. A drive- 
way leads from the highway on the right side of the house, to and under 
a shed. Defendant, who roomed about three-fourths of a mile away, 
had been going with Miss Lowder for about two years. On night of 
homicide, defendant and Miss Lowder were seen together on her front 
porch around 9:15 o’clock, where they were “having differences.” At 
that time the cars of defendant and Miss Lowder were parked in the 
driveway. Soon thereafter Miss Lowder backed her car out so that 
defendant could back his out, which he did and left. A couple of 
minutes later she got in her car and went to the home of her niece, Sybil 
Lowder, and, in 15, 20, or 30 minutes, accompanied by Sybil Lowder, 
she returned to her home. In the meantime defendant had gone to his 
room, and returned to the residence of Miss Ola Lowder, and left, and 
returned again and parked his car in the driveway. Upon her return 
Miss Ola Lowder parked her car on the shoulder of the road in front 
of her residence. Defendant, who was then sitting on the front porch, 
got up and went to, and sat in his car with his feet on the running board. 
Miss Sybil got out of car on side next to the house and walked by defend- 
ant to the porch, exchanging greeting with him as she passed. Miss Ola 
got out of car on side away from the house and walked around the back 
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of the car, and on into the yard toward defendant. Whereupon, he took 
about two steps toward her, and when they were 3, 4 or 5 feet apart, 
not close enough for her to reach him, he started shooting. She threw 
up her hand about time of second shot and holloed at him and started 
stepping or staggering backward, and fell on the shoulder of the highway 
within two feet of the driveway. After the first shot there was a pause, 
and others, 3 or 4, as many as three in all, were fired in quick succession. 
One shot entered her chest, and apparently went through her body and 
came out in the back. Other wounds were in her arm and in her side. 
Her right arm was broken. She died almost instantly. Neither Miss 
Sybil nor a person across the street heard defendant or Miss Lowder 
say anything before the shooting started. After the shooting defendant 
turned around, walked back to his car, got in, backed out of the driveway, 
and drove to his rooming house, went to his room and shot himself, the 
bullet entering the throat and coming out over eye. To a later inquiry 
as to “what happened,” he replied, “I shot Miss Ola Lowder a while 
ago. I think I killed her. I meant to at least. If I didn’t, tell her 
T still love her.” 

The State further offered evidence tending to show that defendant 
stated that he didn’t carry the pistol with him the first time he went to 
see Miss Lowder that night; that he kept it at home in the bottom of 
his suitcase; and that he went back home and got it. And there was 
evidence that there were two suitcases in his room and that “one was 
open and the stuff in one corner turned back.” 

On the other hand, defendant offered evidence tending to show that 
he was in love with Miss Ola Lowder; that he had been to Virginia and 
came home in the late afternoon of 16 June and went to her home; that 
she did not know he was coming, and was away from home; that when 
she came in, differences arose, as detailed by him, and she told him that 
she couldn’t see him that night, that he would have to go, and, quoting 
her, “if you don’t [ have got a friend I am going to get and bring him 
and have him send you home”; that he left, but upon reaching his room, 
he “got to studying,” and thought he would go and “see if she was mad” 
—and if he left he “wouldn’t see her any more’”—that he “thought the 
world of her”; that, in consequence, he drove back to her house, parked 
his ear in the driveway and went up on the porch; that when she and her 
niece drove up he went back to his car, and, on seeing someone get out 
of the car, “one on one side and one on the other,” he couldn’t tell 
whether it was a man or woman; that he then opened the car door, 
reached over the seat and picked up the gun “where it had been laying 
in the back on the floor”; that after Miss Sybil passed by, Miss Ola 
walked right up to him, and in kind of low voice said, “What you doing 
with that gun in your hand?” and before she gave him time to answer 
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she grabbed the gun with both hands, brought it right up at her breast, 
and the gun went off; that “she whirled around sideways ... and still 
held on to the gun, three shots were fired”; that “she did not let go the 
gun until the last shot was fired’; and that he “doesn’t know who fired 
the shots” nor “who pulled the trigger”; and, that, using his words, 
“after the shots were fired she turned and left me, went toward her ear, 
kindly staggered, but I knew she was killed the way she acted . . . I was 
sorry she was shot and I turned and went back to my car and decided 
to shoot myself after she had been shot.” 

Verdict: Guilty of murder in the first degree and recommend mercy. 

Judgment: Death by asphyxiation. 

Defendant appeals to Supreme Court and assigns error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
Brown & Mauney and Hartsell & Hartsell for defendant, appellant. 


Winsporne, J. Of the exceptions upon which defendant challenges 
the trial in Superior Court, it is sufficient to consider these two, which 
entitle defendant to a new trial. 

In the course of the charge, after defining murder in the first degree, 
murder in the second degree, and manslaughter, the court instructed 
the jury: 

“Now, for instance, as we started on the controversy the burden was 
on the State on the whole of the trial at that time to satisfy you Gentle- 
men first, among other things, before any burden, so to speak, left the 
State and rests or was cast as a laboring oar to the defendant, to satisfy 
you first that this defendant, or prisoner as he 1s called in a capital case, 
took the life of Miss Ola Lowder with a deadly weapon. (Now as an 
illustration, if during the progress of the trial you become satisfied be- 
yond a reasonable doubt that Zeb Burrage, the prisoner, did take Miss 
Ola Lowder’s life with a deadly weapon, this pistol which I stated to 
you as a matter of law is a deadly weapon, then under that showing 
made by the State he was then looked upon by the State as guilty of 
murder in the second degree, nothing else appearing, then so far as that 
charge was concerned there thereafter was no burden on the State on the 
question of murder in the second degree, so he must—-for when that 
showing is made by the State beyond a reasonable doubt or is admitted 
by the prisoner charged with the crime then he must—the law presuming 
malice from the use of a deadly weapon—-then there is cast upon him 
the burden of going forward and exeluding the presumption that the 
State lodges against him under that showing made or of rebutting that 
presumption. )” 
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Exception is directed to so much thereof as is in parentheses. 

And, again, the court continued : 

“(Now that presumption arises of his guilt of murder in the second 
degree 1f he admits in the trial or if it is proven beyond a reasonable 
doubt that this life was taken with this pistol, so then the laboring oar 
is east to the prisoner to show you such evidence or such fact as would 
remove the alleged crime of murder and to bring it down to manslaughter 
or which would abrogate and destroy it altogether and to so justify you 
in returning a verdict of not guilty.)” 

To this instruction defendant excepts. 

The vice common to these instructions is the failure to instruct that it 
is the intentional killing of a human being with a deadly weapon which 
raises the presumption of malice. 

Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. Murder in the 
second degree is the unlawful killing of a human being with malice, but 
without premeditation and deliberation. Manslaughter is the unlawful 
killing of a human being without malice and without premeditation and 
deliberation. These definitions of murder in the first degree, murder 
in the second degree and manslaughter are too firmly imbedded in the 
law to require citation of authority. Moreover, the law is well estab- 
lished in this State that the intentional killing of a human being with a 
deadly weapon implies malice, and, if nothing else appears, constitutes 
murder in the second degree. And when this implication is raised by an 
admission or proof of the fact of an intentional killing, the burden is 
on the defendant to show to the satisfaction of the jury facts and cireum- 
stances sufficient to reduce the homicide to manslaughter or to excuse it. 
S. a. Capps, 184 N. C., 622, 46 8S. E., 730; S. o. Quick, 150 N. C., 820, 
648. E., 168; S. v. Benson, 1838 N. C., 795, 111 S. E., 869; S. v. Gregory, 
203 N. C., 528, 166 S. E., 387; S. v. Keaton, 206 N. C., 682, 175 S. E., 
296; S. v. Terrell, 212 N. C., 145, 193 S. E., 161; S. v. Robinson, 188 
N. C., 784, 125 S. E., 617; 8. v. Mosley, 218 N. C., 304, 195 S. E., 830: 
SN. 1, Debnam, 222 N. C., 266, 22 S. E. (2d), 562; S. a. Utley, ante, 39. 

In the Keaton case, supra, the rule is stated in this manner: “If a 
defendant who has intentionally killed another with a deadly weapon 
would rebut the presumption arising from such showing or admission, he 
must establish to the satisfaction of the jury the legal provocation which 
will take from the crime the element of malice and thus reduce it to 
manslaughter, or which will excuse it altogether on the ground of self- 
defense, unavoidable accident or misadventure.” 

In the Debnam case, supra, the Court, speaking through Seawell, J., 
said: “Where the defense is based on the theory of accidental shooting, 
and intentional use is not admitted, but, on the contrary, denied, and 


134 IN THE SUPREME COURT. [293 


RATTLEY tv. POWELL. 


a 


becomes the crux of the controversy, the court must be meticulous in 
instructing the jury that the intentional use of the deadly weapon is 
necessary to raise the presumption.” 

Applying these principles to the case in hand, defendant does not 
admit an intentional killing of Ola Lowder. He denies that he intended 
to kill her and contends that she was shot in a struggle over a pistol he 
had in his hand. In the hght of this contention, failure to instruct the 
jury that the presumption only arises upon an admission, or the proof 
of the fact of an intentional killing with a deadly weapon is prejudicial 
error. 

Moreover, the second portion to which exception is taken places burden 
upon defendant “to show such evidence or such fact as would remove 
the alleged crime of murder.” The alleged crime is murder in the first 
degree. The jury may fairly have understood that the burden was on 
defendant to show that he was not guilty of murder in the first degree. 
This is not his burden. 

It is not deemed necessary to consider other exceptions. 

For errors pointed out, let there be a 

New trial. 


ANNIE GLENN RATTLEY, ADMINISTRATRIX OF SYLVESTER RATTLEY, 
Deceased, vy. L. R. POWELL, JR.. ann HENRY W. ANDERSON, ReE- 
CEIVERS OF SHABOARD AIR LINE RAILWAY COMPANY, anv T. LACY 
WILLIAMS, ADMINISTRATOR OF JOHN VAUGHAN, DEcEASED. 


(Filed 5 May, 1948.) 
1. Negligence § 5— 
By proximate cause is not meant necessarily the last act of cause, or 
nearest act to the injury, but such act, wanting in ordinary care, as 
actively aided in producing the injury as a direct and existing cause. 


2. Negligence § 7— 


Intervening negligence to have the effect of “insulating” the original 
negligence, where it is found to exist, must totally supersede that negli- 
gence in causal effect. 


3. Negligence § 6— 
When two efficient proximate causes contribute to an injury, if defend- 
ant’s negligent act brought about one of such causes, he is liable. 


4. Negligence § 7— 

It is error for the court to instruct the jury that, in order to break the 
sequence of proximate causation or, in other words, to supersede the 
original negligence as proximate cause, the intervening negligence must 
be palpable or gross. 
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5. Same— 


The real test is that of foreseeability of the intervening act as a reason- 
able consequence of the original negligence. If the intervening act or 
conduct is found to be reasonably foreseeable as a consequence of the 
original negligence, it will not serve the purpose of insulation. 


Stacy, C. J., concurring. 
WINBORNE, J., joins in concurring opinion. 


AppraL by defendants from Nimocks, J., at November Term, 1942, 
of FranKLIn. New trial. 


Yarborough & Yarborough for plaintiff, appellee. 
Malone & Malone and Murray Allen for defendants, appellants. 


SEAWELL, J. This case was here before upon the appeal of plaintiff 
from a judgment of nonsuit, and will be found reported as Henderson v. 
Powell and Rattley v. Powell, 221 N. C., 239. (For summary of facts, 
see that case.) The defendants had prevailed in their motion for non- 
sult upon the evidence upon the theory either that the trial disclosed no 
evidence to go to the jury upon the issue of defendants’ negligence, or 
that such negligence was insulated by the intervening negligent conduct 
of McCrimmon, the driver of the car in which Rattley, the intestate, was 
a guest when killed. The decision of this Court was adverse to the 
defendants upon both points, and the case was sent back for a new trial, 
without restriction of the issues to any phase of the case. The factual 
situation disclosed by the evidence on the second trial does not differ 
materially from the case as it then stood; and the views expressed by the 
Court in that decision with respect to the negligence of the defendants 
and the suggested insulation thereof by the conduct of McCrimmon 
become the law of the case. 

Adverting to the instructions to the jury challenged upon this appeal, 
we have to say that mere intervention, alone, of an independent negligent 
act will not relieve the author of an original negligence from the conse- 
quences of his negligent conduct as an efficient cause in producing the 
injury. 

“By proximate cause is not meant necessarily the last act of cause, or 
nearest act to the injury, but such act, wanting in ordinary care, as 
actively aided in producing the injury as a direct and existing cause.” 
38 Am. Jur., p. 703, sec. 55. 

The court below was not in error in instructing the jury that inter- 
vening negligence to have the effect of “insulating” the original negli- 
gence, where it is found to exist, must totally supersede that negligence in 
causal effect. The principle as laid down in Sherman and Redfield on 
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Negligence (1941, Vol. 1, p. 101, sec. 38) and Restatement of the Law, 
Torts, sec. 439, is not different from that expressed in numerous well 
considered opinions of our own Court and in controlling opinion through- 
out the country. Campbell v. R. R., 201 N. C., 102, 109, 159 S. E., 327. 
In White v. Realty Co., 182 N. C., 536, 538, 109 S. E., 564, the principle 
is clearly expressed: 

“But if any degree, however small, of the causal negligence, or that 
without which the injury would not have occurred, be attributable to 
the defendant, then the plaintiff, in the absence of any contributory 
negligence on his part, would be entitled to recover; because the defend- 
ant cannot be excused from liability unless the total causal negligence, 
or proximate cause, be attributable to another or others. ‘When two 
efficient proximate causes contribute to an injury, if defendant’s negligent 
act brought about one of such causes, he is liable.” ” Wood v. Public- 
Service Corp., 174 N. C., 697, 948. E., 459. 

But the trial judge did fal! into a causal error in instructing the jury 
that in order to break the sequence of proximate causation or, in other 
words, to supersede the original negligence as proximate cause, the inter- 
vening negligence must be palpable or gross. 

This expression was derived from Herman v. Rh. R., 197 N. C., 718, 
150 S. E., 361, and was applied in Hinnant v. R. R., 202 N. C., 489, 493, 
163 S. E., 555, but met with definite disapproval in Quinn v. BR. R., 218 
N.C., 48, 50, 195 S. E., 85. 

The test is not to be found merely in the degree of negligence of the 
intervening agency, but in its character—whether it 1s of such an extraor- 
dinary nature as to be unforeseeable. Restatement of the Law, Torts, 
sec. 447; Butner v. Spease, 217 N. C., 82, 86, 6 S. E. (2d), 808. A 
person is bound to foresee only those consequences that naturally and 
probably flow from his negligence; but caution must be observed in the 
application of this principle also, since the failure to foresee the exact 
nature of the occurrence caused by his negligence will not excuse him 
if it could be reasonably foreseen that injury to some person might occur 
through an event of that character. Dunn v. Bomberger, 213 N. C., 172, 
177,195 S. E., 364; Lancaster v. Greyhound Corporation, 219 N. C., 679, 
688, 14 8. E. (2d), 820. | 

The real test then is that of foreseeability of the intervening act as a 
reasonable consequence of the original negligence. If upon the applica- 
tion of these principles, the intervening act or conduct is found to be 
reasonably foreseeable as a consequence of the original negligence, it 
will not serve the purpose of insulation. See quotation from White v. 
Realty Co., supra; Wood v, Public-Service Corp., supra. 

The test applied in the instruction is not wholly consistent with these 
rules, and may have diverted the jury from their application. For the 
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error contained therein, the defendants are entitled to a new trial, and 
it is so ordered. 

We deem it unnecessary to consider other exceptions. 

New trial. 


Stacy, C. J., concurring: When an automobile is hit by or collides 
with a train at a grade crossing, the law makes a distinction between 
the causal negligence of the driver of the automobile which will bar a 
recovery in an action brought against the railroad by the driver and the 
negligence on his part which will bar a recovery in an action brought 
against the railroad by a guest in the automobile who exercises no control 
over the driver. Baker v. R. #., 205 N. C., 329,171 S, E., 342. 

In the first case, contributory negligence on the part of the driver of 
the automobile will suffice to bar a recovery in an action brought by 
him. McCrimmon v. Powell, 221 N. C., 216, 19 S. E. (2d), 880; 
Godwin v. &. &., 220 N. C., 281, 17 S. E. (2d), 187; Muller v. R. R., 
220 N. C., 562, 18 S. E. (2d), 232. 

In the second, the negligence on the part of the driver which will 
defeat a recovery in an action brought against the railroad by a guest 
in the automobile who exercises no control over the driver, must do more 
than contribute to the injury; it must be the real efficient cause, or the 
sole proximate cause of the guest’s injury. Quinn v. R, R., 218 N.C, 
48,195 S. E., 85; Harvell v. Wilmington, 214 N. C., 608, 200 S. E., 367; 
Campbell v. R. R., 201 N. C., 102, 159 S. E., 827; Dickey «. R. R., 196 
N. C., 726, 147 S. E., 15; Harwood v. R. R., 192 N. C., 27, 133 S. E., 
180; Bagwell v. R. #., 167 N. C., 611, 83 S. E., 814. 

It is true, in Herman v. R. R., 197 N. C., 718, 150 S. E., 361, it was 
said “the negligence of the driver of the automobile is so palpable and 
gross, as shown by plaintiff’s own witnesses, as to render his negligence 
the sole proximate cause of the injury.” The Court was there speaking 
to a nonsuit and of the palpable and gross negligence of the driver 
appearing on the record which rendered his negligence “the sole proxi- 
mate cause of the injury.” This was not to say, however, that the 
negligence of the driver must be “palpable and gross.” It is enough in 
such case to defeat a recovery, if the negligence of the driver be the sole 
proximate cause of the guest’s injury. Jlontgomery v. Blades, 222 N. C., 
463; Chinnis v. R. R., 219 N. C., 528, 14 8. E. (2d), 500; Powers v. 
Sternberg, 2138 N. C., 41, 195 S. E., 88; Smith v. Sink, 211 N. C., 725, 
192 8. E., 108. 

An instruction similar to the one here complained of was held for 
error in Quinn v. R. R., supra. A like holding would seem to be in 
order here. 


WINBORNE, J., joins in this opinion. 
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BURRIS SELLERS anp Wirs, J. B. SELLERS, v. B. P. HARRELSON anp 
WIFE, E. R. HARRELSON, ALMA HARRELSON HARDIE, MILDRED T. 
BURROUGHS anp Husspanp, REECE BURROUGHS, anp C. L. PRICE. 


(Filed 5 May, 1948.) 


Fraud § 11: Trusts § 15: Trial § 22f— 


In an action by plaintiffs to have a tax deed to the feme defendant 
Harrelson set aside as fraudulent or to have grantee therein declared a 
trustee for plaintiffs, where the evidence tended to show that the Harrel- 
sons were plaintiffs’ rental agents to handle the property and pay taxes 
and as such allowed the property to be sold for taxes and feme defendant 
Harrelson bought same at tax sale and sold parts thereof to the other 
defendants, one of them paying a consideration and the others none, judg- 
ment of nonsuit was proper as to the purchaser who paid a consideration, 
and improper as to all other defendants. 


ApprEaL by plaintiffs from Carr, J., at October Term, 1942, of 
CoLuMBUSs. 


This action was brought by the plaintiffs for the purpose of having a 
tax deed made to the defendant, E. R. Harrelson, set aside as fraudulent 
or void, or that E. R. Harrelson, defendant and grantee therein, be 
declared trustee for the use and benefit of the plaintiffs. 

The case is here upon a successful motion by the defendants to nonsuit 
the plaintiffs, and discussion here will be confined to the propriety of 
the judgment as of nonsuit. 

Facts pertinent to that issue may be summarized as follows: The feme 
plaintiff, J. B. Sellers, obtained the land in question by deed from her 
father-in-law and went into possession immediately, remaining in posses- 
sion for some time thereafter. Later, in 1925, Burris Sellers removed 
to South Carolina, leaving his wife, J. B. Sellers, in the home of defend- 
ants. There is evidence tending to show that the premises were turned 
over to the care and custody of B. P. Harrelson as agent of the plaintiffs, 
upon an oral agreement that he would rent the same, keep the taxes paid, 
and account to them for a portion of the profits, if any. There is also 
evidence tending to show that plaintiffs did receive rents on several occa- 
sions, and that defendant B. P. Harrelson called on plaintiffs for money 
to pay expenses in a bad year, and that plaintiffs paid a small amount 
for that purpose. 

The plaintiffs offered in evidence a deed of the sheriff of Columbus 
County to the defendant E. R. Harrelson, and an affidavit supporting the 
deed, for the purpose of attack. The plaintiff J. B. Sellers testified 
that she was living in the home of E. R. Harrelson when the tax deed 
was made, and that the defendants knew at all times where she and her 
husband were. She further testified that B. P. Harrelson took her and 
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her children to her husband in South Carolina, and that at all times 
thereafter the whereabouts of her and her husband was known to defend- 
ants; that B. P. Harrelson promised and agreed to pay the taxes in her 
name and to look after the property until the plaintiffs were ready to 
return, when he would turn the premises back to them; and during the 
period of her absence, they got small amounts of money frem Harrelson 
for rent. There was intervisitation between the parties during her 
absence in South Carolina. 

She returned to North Carolina in 1938, and found that the premises 
had been rented. At the end of the year, however, the tenant moved out 
and the plaintiffs went into the possession of the premises, without objec- 
tion by the defendants and without any knowledge that there was a tax 
deed in existence. 

Both the plaintiffs denied signing any deed to anyone for the land, 
and denied having gone before any notary public to acknowledge the 
same. 

The plaintiff J. B. Sellers testified that she did not know that the land 
had been sold; that while with B. P. Harrelson, she worked and paid 
her own way, and paid him for taking her to South Carolina. There is 
evidence tending to show that plaintiffs first discovered the existence of 
the tax deed some time in the summer of 1939. 

The evidence further tends to show that during the period, except 
when occupied by the plaintiffs, the lands were under the management 
of B. P. Harrelson, husband of E. R. Harrelson, and rented and con- 
trolled by him with the knowledge of all parties. 

The plaintiffs remained upon the land until 1941, when “there was a 
lawsuit about getting off the land.” 

There was testimony as to the value of the land at the time of the tax 
deed, placing it at $2,500 to $3,000. 

The affidavit supporting the sheriff's deed, made by the defendant 
E. R. Harrelson, states: “That no person has been in the actual posses- 
sion or occupancy of the above described tract of land upon whom notice 
of such purchase could be served; that Mrs. J. B. Sellers, in whose name 
the land was assessed and taxed, cannot upon diligent inquiry be found 
in Columbus County or the State of North Carolina,” ete. There is 
evidence tending to show that the defendant E. R. Harrelson knew of 
the presence of the plaintiff J. B. Sellers in North Carolina at the times 
stated in her evidence, and inferences that might be drawn by the jury 
that she knew of the relational agency that existed between B. P. Har- 
relson and the plaintiffs with respect to the land. 

The defendant offered a judgment of the Superior Court at February 
Term, 1941, in favor of B. P. Harrelson and against Burris Sellers, the 
male plaintiff, ejecting him from the premises and further providing: 
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“Tt was further agreed by and between the parties that this judgment 
shall be without prejudice to any action hereinafter brought by the 
defendants against the plaintiffs.” 

The defendants further introduced a deed purporting to have been 
signed and acknowledged before a notary public in South Carolina, and 
purporting to convey the premises to B. P. Harrelson. See foregoing 
statement. The plaintiff Burris Sellers admitted thet the signature 
looked like his, but denied signing it. The plaintiff J. B. Sellers denied 
it altogether. The deed was unregistered, and plaintiffs objected to its 
introduction. The evidence disclosed that it had been obtained for 
introduction in the evidence upon capias ad testuficandum from Mrs. 
S. T. Willams of Gaston County, whose connection with the matter 
does not appear in the evidence. 

The evidence discloses that certain parts of the land were conveyed 
on 20 December, 1930, by the defendants E. R. Harrelson and husband, 
B. P. Harrelson, to their daughter and codefendant, Mildred T. Bur- 
roughs, and on the same day a part of the land was conveyed to Alma 
Harrelson Hardie; and on 22 September, 1928, ten acres thereof were 
conveyed to C. L. Price. These deeds are merely referred to in the 
record by book and page of registry, and no copies thereof have been 
sent up to this Court. 

As to the deeds to the daughters, Mildred T. Burroughs and Alma 
Harrelson Hardie, the evidence seems to indicate that no consideration 
passed at the time the deeds were received. The evidence does not dis- 
close that Price had any knowledge of the transactions connected with 
the acquisition of the defendants’ title, or that conveyance to him was 
without consideration. 

This action was commenced by summons, which was introduced in the 
evidence, served upon the defendants 28 March, 1941. 


Powell & Lewis and Tucker & Proctor for plaintiffs, appellants. 
E. M. Toon and L. R. Varser for defendants, appellees. 


SEAWELL, J. Upon the state of the record as presented to us, we are 
unable to say that there are not inferences which may be drawn from the 
evidence favorable to plaintiffs’ claim, or that the action is barred by 
the statute pleaded, and the judgment of nonsuit with respect to all the 
defendants, save C. L. Price, is reversed. The plaintiffs, however, have 
produced no evidence entitling them to proceed further against the 
defendant Price, and the judgment of nonsuit as to him is sustained. 

The judgment of the court below will be modified in accordance with 
this opinion. 


Modified and affirmed. 
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DAVID WARD v. V. E. SMITH et at. 
(Filed 5 May, 1943.) 


1, Adverse Possession § 2— 


In actions involving title to real property, where the State is not a 
party, other than in trials of protested entries laid for the purpose of 
obtaining grants, the title is conclusively presumed to be out of the State, 
and neither party is required to show such fact, though either may do so. 
C.S., 426. 


2. Adverse Possession §§ 13b, 13c 


In actions between individual litigants, when one claims title to land by 
adverse possession and shows such possession (1) for seven years under 
color, or (2) for twenty years without color, either showing is sufficient 
to establish title. C. S., 428 and 4380. 


3. Appeal and Error § 40e: Trial § 22f— 


A motion to nonsuit tests the sufficiency of the evidence to carry the 
case to the jury and support a recovery. The question thus presented is 
a question of law and is always to be decided by the court. C. S., 567. 


4. Trial § 23— 
Equivocations, discrepancies, and contradictions in plaintiff’s evidence 
affect its credibility only and do not justify withdrawing the evidence 
from the jury. 


APPEAL by defendants from Carr, J., at December Term, 1942, of 
CoLuMBUS. 

Civil action for trespass. 

The plaintiff alleges that he is the owner and in possession of a 30-acre 
tract of land in Columbus County, described by metes and bounds in 
the complaint; that the defendant has trespassed thereon, after being 
forbidden, and that plaintiff is entitled to injunctive relief and damages 
for the trespass already committed. 

Upon denial of liability and issues joined, the jury returned a verdict 
in favor of the plaintiff. 

From judgment thereon, the defendants appeal, assigning as error the 
refusal of the court to dismiss the action as in case of nonsult. 


Varser, McIntyre & Henry for plaintiff, appellee. 
A. B. Brady and H. L. Lyon for defendants, appellants. 


Sracy, C. J. The plaintiff claims title to the locus in quo by adverse 
possession for twenty years. It is in evidence that he first entered upor 
the land in August, 1920; that he occupied it thereafter continuously, 
under known and visible lines and boundaries, making such use of it 
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and taking such profits each year as it was susceptible and capable of 
yielding at the time. There is no pretense that the plaintiff had any 
paper title to the land. The trespass of which the plaintiff complains 
occurred on 11 December, 1941, when the defendants entered upon the 
land and plowed up about three acres of strawberries, This action was 
instituted immediately thereafter. 

The defendants, on the other hand, acquired a deed for the property 
in May, 1941, and they show title running back to 26 November, 1920. 
The defendants also offered evidence tending to show possession and use 
of the property by their predecessors in title. The cross-examination of 
the plaintiff indicated some equivocation as to the character of his 
possession and his claim of ownership. However, the conflict in the 
evidence has been resolved by the jury in favor of the plaintiff. It was 
sufficient to carry the case to the jury. 

Indeed, the case is strikingly hke that of Locklear v. Savage, 159 
N. C., 236, 74S. E., 347. It was tried under the law as there laid down, 
and the result must be upheld on authority of that case. It is stipulated 
in the record that the court correctly charged the jury on all phases of 
the case in compliance with C. S., 564, and that the issues submitted 
were not objected to by the defendants. 

It is the holding with us, and the statute, C. S., 426, so provides, that 
in actions involving title to real property, where the State is not a party, 
other than in trials of protested entries laid for the purpose of obtaining 
grants, the title is conclusively presumed to be out of the State, and 
neither party is required to show such fact, though either may do so. 
Dill Corp. v. Downs, 195 N. C., 189, 141 S. E., 570. 

In actions between individual litigants, as here, when one claims title 
to land by adverse possession and shows such possession (1) for seven 
years under color, or (2) for twenty years without color, either showing 
is sufficient to establish title in this jurisdiction. C. S., 428 and 430; 
Power Co. v. Taylor, 191 N. C., 329, 181 S. E., 646; 8. ¢., 194 N.C., 231, 
139 S. E., 381. 

The motion to nonsuit tests the sufficiency of the evidence, when con- 
sidered in its most favorable light for the plaintiff, to carry the case to 
the jury and to support a recovery. The question thus presented by 
demurrer, whether interposed at the close of plaintiff’s evidence, or 
“upon consideration of all the evidence,” C. S., 567, is to be decided by 
the court as a matter of law. Whether the evidence is such as to carry 
the case to the jury is always for the court to determine. A demurrer 
raises only questions of law. Godwin v. Rf. R., 220 N. C., 281,17 8S. E. 
(2d), 137. 

We are not inadvertent to the equivocation in the plaintiff’s testimony 
as elicited on cross-examination. This, however, affected his credibility 
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only, and did not justify withdrawing his evidence from the jury. Such 
was the holding in Christman v. Hilliard, 167 N. C., 4, 82 S. E., 949; 
Shell v. Roseman, 155 N. C., 90, 71 8S. E., 86; Gunn v. Taxi Co., 212 
N. C., 540, 193 S. E., 747. Diserepancies and contradictions, even in 
plaintiff’s evidence, are matters for the jury, and not for the court. 
Dozer v. Wood, 208 N. C., 414, 181 S. E., 386; Lincoln v. R. R., 207 
N. C., 787, 178 S. E., 601. 

There was no error in overruling the motions to nonsuit. Hence, the 
validity of the trial must be upheld. 

No error. 


EMMA 8. FISH v. JANE ALICE FISH HANSON anp LUCY MOORE, Inpr- 
VIDUALLY AND AS EXECUTRICES OF THE WILL oF GEORGE FISH, DECEASED, 
AND DOROTHY LIGON. 


(Filed 5 May, 1943.) 


1. Executors and Administrators § 24— 


Family agreements looking to the advantageous settlement of estates or 
to the adjustment of family differences, disputes, or controversies, when 
approved by the court, are valid and binding. They are bottomed on 2 
sound public policy which seeks to preserve estates and to promote and 
encourage family accord. 


2. Trial § 54: Appeal and Error § 37e— 


Findings of fact by the court, when a jury trial has been waived by 
consent, will not be disturbed on appeal, if based upon competent evidence. 
C.8., 569. 


3. Executors and Administrators § 24— 


Where testator died in May, 1933, leaving specific legacies to his daugh- 
ters and debts totaling substantially the value of the estate, with residuum 
to be held in trust and income paid to his widow for life, then to go to 
the daughters, and all parties agreed to delay the settlement of the estate, 
collect the income, sell assets as advisable, and use income and proceeds 
of sales to pay debts and specific legacies, the daughters agreeing not to 
demand their legacies before the estate was worked out satisfactorily, 
a family agreement results and the widow is not entitled to receive from 
the residuum the income used in part to settle the debts. 


Apprat by plaintiff from Hamilton, Special Judge, at September 
Extra Term, 1942, of Mecxiensurc. Affirmed. 

Civil action by legatee of life interest in residuary estate to recover 
income from estate received by executrices. 
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George Fish, late of Mecklenburg County, died testate 12 May, 1933. 
Plaintiff, his widow, and defendants Jane Alice Fish Hanson and Lucy 
Moore, his daughters, were named as executrices. He made certain 
specific bequests, including $10,000 each to Lucy Moore and Jane Alice 
Fish Hanson. The residue of his estate, after the payment of debts and 
the costs of administration, he devised to plaintiff for life or until her 
remarriage, with remainder to his two daughters and Dorothy Ligon, 
his stepdaughter. 

When he died his estate was valued at $45,000 and he owed approxi- 
mately $20,000. So that upon an immediate settlement of the estate 
the debts, expenses of administration and individual legacies would con- 
sume the estate, leaving a residuary bequest only nominal in value. 

The interested parties held a meeting, discussed the situation, consid- 
ered the inadvisability of a sale of the assets of the estate at the then 
prevailing low prices due to the existing economic depression, and agreed 
that the executrices should delay settlement of the estate, collect the 
income, sell assets from time to time as might be advisable, and use the 
income and proceeds of sales to pay the debts and specific legacies. To 
accomplish the purpose of the agreement the daughters agreed not to 
demand payment of their legacies before the estate was worked out on a 
satisfactory basis. All agreed that income from the estate property 
might be used to pay debts and specific legacies. This was done in order 
to try to salvage the property and to create a residue of substantial value. 

The executrices administered the estate in accord with the agreement. 
They collected income up to 1 January, 1940, in the sum of $138,956.43 
net. This sum, plus sales of assets, was sufficient to pay all debts and 
specific legacies and approximately $500 to plaintiff and still leave an 
estate, consisting principally of income-producing real estate, valued 
at approximately $19,000 (tax value). Since 1 January, 1940, net 
income of $4,456.05 has been received and paid to plaintiff. 

Plaintiff instituted this suit to recover the income collected by the 
executrices, alleging that her contract constituted nothing more than an 
agreement to advance the income for the benefit of the estate and that 
she is entitled now to reimbursement for the funds so advanced. 

When the cause came on for hearing in the court below the parties 
waived trial by jury and agreed that the court should hear the evidence, 
find the facts and enter judgment thereon. The court, after hearing 
the evidence, found the facts substantially as herein set forth and entered 
judgment dismissing the action. Plaintiff excepted and appealed. 


Whitlock & Dockery for plaintiff, appellant. 
Frank W. Orr and Frank H. Kennedy for Mrs. Lucy Moore, executriz, 
appellee. 
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BaRrnuHILt, J. Family agreements looking to the advantageous settle- 
ment of estates or to the adjustment of family differences, disputes or 
controversies, when approved by the court, are valid and binding. They 
are bottomed on a sound public policy which seeks to preserve estates 
and to promote and encourage family accord. Spencer v. McCleneghan, 
202 N. C., 662, 163 8. E., 753; In re Estate of Wright, 204 N. C., 
465, 168 S. E., 664; Reynolds v. Reynolds, 208 N. C., 578, 182 S. E., 
341; Bohannon v. Trotman, 214 N. C., 706, 200 8. E., 852; Schouler, 
Wills, Exeecutors and Administrators (6d), sec. 3103. 

The plaintiff. testified “when Mr. Fish died his estate was involved, the 
value of the assets was down, and it was agreed between the parties inter- 
ested that, since 1t was not to the best interest of the estate to immediately 
close the same, as time passed, and income of the estate and sums realized 
from the liquidation of assets permitted, to pay the debts of the estate, 
together with specific bequests to Lucy Moore and Jane Alice Fish 
Hanson, the sum of $10,000. That agreement was made.” She further 
testified that it was her understanding that she would receive the income 
later upon which understanding “I voluntarily gave up any claim to 
the income for the time being, so as to settle the debts and the payment 
of legacies.” 

Upon this and other testimony offered the court found that the agree- 
ment was made without any condition that the income was to be paid the 
plaintiff later. This and other findings of fact are supported by compe- 
tent evidence and the facts found are sufficient to support the judgment 
entered. C.S., 569; Jlatthews v. Fry, 1438 N. C., 384, 55 8S. E., 787; 
Kley v. &. R., 165 N. C., 78, 80 8. E., 1064; Trust Co. v. Cooke, 204 
N. C., 566, 169 S. E., 148; Buchanan v. Clark, 164 N. C., 56, 80 S. E., 
494; Best v, Garris, 211 N. C., 305, 190 S. E., 221. 

It is apparent that the agreement was to the advantage of all parties. 
Through the contract of the legatees and the indulgence of creditors the 
executrices gained time which enabled them to await the passing of the 
prevailing economic depression and to so handle the estate as to convert 
it from one in which there was nothing for the residuary legatees 
into one in which the residuum is of real value, producing a_sub- 
stantial income for the life tenant. As the daughters and stepdaughter 
are the remaindermen they also benefit to a material extent. 

The plaintiff proceeds upon the theory that all the income from the 
property of the estate, while it was in the hands of the executrices, 
belonged to her. In this she misconceives her rights under the will. If 
she was entitled to any interest at all it was interest on the residuary 
estate. At the time of the death of testator there was no residuum. The 
income came from property it was the duty of the executrices to apply to 
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other purposes. Perhaps the same result would follow even though there 
was no agreement. In any event, the plaintiff has not surrendered nearly 
so much as she seems to think. 

Trust Co. v. Jones, 210 N. C., 339, 186 S. E., 335, 105 A. L. R., 1189, 
is factually distinguishable. 

The judgment below is 

Affirmed. 


H. J. LEE v. M. W. CHAMBLEE. 
(Filed 5 May, 1943.) 


1. Trial § 22b: Bills and Notes § 27— 


In a suit on a note, which appears to be under seal with defendant and 
another as joint makers or joint obligors, plaintiff makes out a prima facie 
case by offering the note, and motion for nonsuit should have been denied. 


2. Limitation of Actions § 16— 


The plea of the statute of limitations casts upon plaintiff the burden 
of showing that the suit was commenced within the requisite time from 
the accrual of the cause of action, or that otherwise it is not barred. 


3. Limitation of Actions §§ 2a, Ze, 16— 


Where plaintiff offered in evidence a note, apparently executed by 
defendant and another as joint obligors, with the word “seal” in brackets 
opposite the name of each, nothing else appearing, this would repel the 
three-year statute of limitations, C. S., 441, as sealed instruments against 
principals are not barred until lapse of ten years. C. &., 487. 


4, Bills and Notes §§ 23, 26: Principal and Surety § 17%— 
It is permissible to show by evidence aliunde that one, ostensibly a joint 
promisor or obligor, is in fact a surety. 
5. Limitation of Actions § 2e— 


The three-year statute of limitations, C. 8., 441, is applicable to sureties 
on seal instruments as well as on instruments not under seal. 


AppEAL by plaintiff from Burney, J., at February Term, 1943, of 
WAKE. 


Civil action to recover on promissory note. 

Plaintiff alleges and offered evidence tending to show that she is the 
owner and in possession of a $5,000.00 promissory note, dated 30 Novem- 
ber, 1931, due and payable to The Commercial National Bank, or order, 
thirty days thereafter, ostensibly under seal and signed by C, H. Cham- 
blee and the defendant, M. W. Chamblee, apparently as joint promisors. 

The defendant alleges that he signed the note in suit without any 
consideration as to him and solely “as an accommodation surety,” all 
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to the knowledge of the agents of the payee at the time of its execution; 
and further, that there was no adoption of the word “Seal” set opposite 
the name of the maker, C. H. Chamblee, and the defendant who signed 
only as surety. The note contains no recital of a seal. The defendant 
pleads the three-year statute of limitations. C. S., 441. This action 
was instituted 29 December, 1941. 

From judgment of nonsuit entered at the close of plaintiff’s evidence, 
she appeals, assigning errors. 


J. M. Templeton and Simms & Simms for plaintiff, appellant. 
Bunn & Arendell for defendant, appellee. 


Stacy, C. J. The plaintiff rested her case upon offering the note, 
which appears to be under seal, with the defendant and another as joint 
makers or joint obligors. This was sufficient to defeat the motion for 
nonsuit. Allsbrook v. Walston, 212 N. C., 225, 193 S. E., 151, and cases 
cited. 

True, the plea of the statute of limitations cast upon the plaintiff the 
burden of showing that her suit was commenced within the requisite 
time from the accrual of the cause of action, or that otherwise it was 
not barred. Drinkwater v. Tel. Co., 204 N. C., 224, 168 8S. E., 410; 
Savage v. Currin, 207 N. C., 222, 176 S. E., 569. The plaintiff offered 
in evidence a note apparently executed by the defendant and another as 
joint obligors, with the word “Seal” in brackets opposite the name of 
each ostensible maker. Nothing else appearing, this would repel the 
three-year statute of limitations, C. S., 441, as sealed instruments against 
the principals thereto are not barred until the lapse of ten years. C.S., 
437; Currin v. Currin, 219 N. C., 815, 15 S. E. (2d), 279. 

It is permissible to show by evidence aliwnde that one, ostensibly a 
joint promisor or obligor, is in fact a surety. Flippen v. Iandsey, 221 
N. C., 30,18 S. E. (2d), 824; Ins. Co. v. Morehead, 209 N. C., 174, 183 
S. E., 606; Davis v. Alexander, 207 N. C., 417, 177 S. E., 417. The 
three-year statute of limitations, C. 8., 441, is applicable to sureties on 
sealed instruments as well as on instruments not under seal. Furr v. 
Trull, 205 N. C., 417, 171 S. E., 641; Redmond v. Pippen, 113 N. C., 
90,18 S. E., 50; Welfare v. Thompson, 83 N. C., 276. See Trust Co. 
v. Clifton, 203 N. C., 483, 166 S. E., 334; Currin v. Currin, supra. 

However, in the instant case, we are dealing with a nonsuit entered at 
the close of plaintiff’s evidence. Considered in its most favorable light, 
it is sufficient to carry the case to the jury. 

On the further hearing, the defendant will have an opportunity to 
offer evidence in support of his defense. 

Reversed. 
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R. MALEVER, v. KAY JEWELRY COMPANY. 
(Filed 5 May, 1943.) 


1. Contracts § 17: Master and Servant §§ 1, Ta— 

Ordinarily, where there is no additional expression as to duration, a 
contract for permanent employment implies an indefinite general hiring, as 
contrasted with a temporary job, terminable in good faith at the will of 
either party. 

2. Master and Servant § 7a: Contracts § 23-—— 


In an action to recover wages while out of work, where plaintiff’s evi- 
dence tended to show that he gave up a steady job to accept an offer from 
defendant for permanent employment in a new store, without further 
agreement as to duration of time, no business usage or other circumstance 
being shown, and defendant discharging plaintiff upon closing his new 
store after eight weeks, judgment of nonsuit was properly allowed. 


AppraL by plaintiff from Warlick, J., at February Term, 1943, of 
MECKLENBURG. 

Civil action for breach of contract of hire. 

The plaintiff alleges and offered evidence tending to show that on 
1 December, 1941, he received a telegram from the defendant offering 
him “a regular permanent job” at $50 a week as salesman in the defend- 
ant’s new store in Charlotte. The plaintiff was then working in Fayette- 
ville, N. C., at a salary of $75 a week. Pursuant to instructions, the plain- 
tiff called the defendant over long distance telephone and insisted that 
while he would “rather work for less in Charlotte and be at home with his 
family,” if he gave up his position in Fayetteville, then paying a larger 
wage, he would expect a regular permanent job, saying: “I want you 
to understand I am not taking that as a Christmas job; I want it to be 
permanent.” The defendant replied: “It will be permanent, you have 
my word, ... You have a permanent, steady place with me, just like 
the wire says.” 

The plaintiff worked for the defendant eight weeks, when he was dis- 
charged without cause. Plaintiff was ready, able and willing to con- 
tinue his employment. There is no contention that his services were 
not satisfactory. 

Some time thereafter, the plaintiff secured employment in Wilming- 
ton. He sues for the weeks he was out of work. 

The defendant testified that it was necessary to close one of his stores 
in Charlotte as they were operating at a loss; that he discussed the 
matter with the plaintiff and paid him in addition to his wages the sum 
of $200 in full satisfaction; that plaintiff suggested this amount: “He 
said, if I gave him $200 he would be perfectly satisfied and would be 
happy about it, and that that would be the end of it.” Defendant fur- 
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ther testified that he was not aware of what the plaintiff was paid in 
Fayetteville until this conversation. 

From judgment of nonsuit entered upon consideration of all the evi- 
dence, the plaintiff appeals, assigning error. 


G. T. Carswell and Joe W. Ervin for plaintiff, appellant. 
J. Laurence Jones for defendant, appellee. 


Stacy, C. J. The question for decision is whether the agreement to 
give the plaintiff ‘‘a regular permanent job” in the defendant’s new store 
means any more than an indefinite general hiring terminable in good 
faith at the will of either party. 35 Am. Jur., 460; 39 C. J., 41. 

While it is suggested in plaintiff’s testimony that the inducement to 
give up his job in Fayetteville was sufficient consideration to support the 
agreement for permanent employment, still the agreement itself is for 
no definite time, and there is no business usage or other circumstance 
appearing on the record which would tend to give it any fixed duration. 
Anno. 35 A. L. R., 1482; 62 A. L. R., 234. Conversely, it is suggested 
the moving cause of plaintiff’s acceptance was his desire to be in Char- 
lotte with his family, which more than outweighed the difference in pay. 
He was employed until the defendant closed his store. 35 Am. Jur., 461. 

The case of Jones v. Light Co., 206 N. C., 862, 175 S. E., 167, cited 
and relied upon by the plaintiff, is not in point. There, the promise in 
consideration of exceptional efforts on the part of the plaintiff, was to 
give him “permanent employment for the term of at least ten years.” 
Nor are the cases of Fisher v. Lumber Co., 183 N. C., 485, 111 S. E., 857, 
Stevens v. R. R., 187 N. C., 528, 122 S. E., 295, and Dotson v. Guano 
C'o., 207 N. C., 685, 178 S. E., 100, where there were agreements to give 
employment for life in settlement of personal injury claims, controlling 
on the facts of the instant record. 

The general rule is, that “permanent employment”? means steady 
employment, a steady job, a position of some permanence, as contrasted 
with a temporary employment or a temporary job. Ordinarily, where 
there is no additional expression as to duration, a contract for permanent 
employment implies an indefinite general hiring, terminable at will. 
McKelvy v. Ou Co., 52 Okla., 81, 152 P., 414. Here, the plaintiff shows 
a promise of permanent employment, simpliciter, and no more. Anno., 
135 A. L. R., 646. 

We find nothing on the record to take the case out of the general rule. 

Affirmed. 
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J. W. GROVES, JR., v. EARL McDONALD ET AL. 
(Filed 5 May, 1948.) 
Schools § 21— 


In a civil action by a school principal against the schcol committee to 
declare rights under a contract as High School Principal and to enjoin its 
breach, where plaintiff alleged that, for the school year 1942-43, he gave 
due, legal notice to the school committee and county superintendent that 
his contract was still in force and that he accepted it for the coming year, 
defendants alleging that plaintiff was legally notified of his rejection as 
principal for 1942-48, and a temporary restraining order was issued, and 
heard by consent on 22 September, 1942, whereupon the restraining order 
was dissolved and the action dismissed. Held: (1) The dissolution of the 
restraining order was proper for the action sought to be enjoined is fait 
accompli: (2) The dismissal of the action was error. 


Appkat by plaintiff from Warlick, J., at September Term, 1942, of 
Moore. 


Civil action to declare rights under contract and to enjoin its breach. 

Plaintiff alleges that he was duly elected principal of Pinckney High 
School (located near Carthage in Moore County) for the school year 
1939-40; that his contract was renewed from year to year up to and 
including the year 1941-42, and that he performed the duties and re- 
ceived the emoluments under said election and contract during the years 
as stated. 

Plaintiff further alleges that within ten days after the closing of the 
school on 14 May, 1942, he gave due notice to the school committee and 
the county superintendent of schools, as provided by the school law, that 
his contract of employment was still subsisting and he accepted the 
employment as principal of Pinckney School for the coming year. 

Tt is further alleged that in spite of plaintiff’s binding contract for 
the school year 1942-43, the defendants have purported to employ one 
Rk. O. Taylor as principal of the school for the year 1942-43. 

Plaintiff alleges that he is ready, able and willing to earry out his 
contract, and he asks for a declaration of his rights and for injunctive 
relief. 

The defendants admit plaintiff’s original employment, and allege that 
he was legally notified of his rejection as principal of Pinckney School 
for the school year 1942-43. That while notice of his rejection was not 
sent by registered mail, as required by the school law, nevertheless it 
was reccived by the plaintiff and he had full notice of its contents. 

A temporary restraining order was issued in the ceuse, returnable 
before the judge holding the courts of the district at Rockingham in 
Richmond County on 7 September, 1942, and by consent continued to be 
heard at Carthage, Moore County, 22 September, 1942. On the hearing, 
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the judge found that written notice of plaintiff’s rejection was mailed on 
9 May, 1942, but that its receipt was denied by the plaintiff. 

The temporary restraining order was dissolved and the action dis- 
missed. Plaintiff appeals, assigning errors. 


K. &. Hoyle for plaintiff, appellant. 
Mosley G. Boyette for defendants, appellees. 


Stacy, C. J. If the only question here presented were the vacation 
of the restraining order, and the correctness of the ruling in not con- 
tinuing it to the hearing, the appeal would be dismissed ex mero motu, 
Yates v. Ins. Co., 166 N. C., 184, 81S. E., 1062; Wallace v. Wilkesboro, 
151 N. C., 614, 66S. E., 657, as the action of the defendants which the 
plaintiff seeks to enjoin, is now faif accompli, or a fact accomplished, or 
“water in the mill-tail,’ as the late Chief Justice Hoke would say. 
Rousseau v. Bullis, 201 N. C., 12, 158 S. E., 558, 

The order, however, goes farther and dismisses the action. In this, 
there was error, Cow v. Kinston, 217 N. C., 391, 8 S. E. (2d), 252; 
Grantham vr, Nunn, 188 N. C., 239, 124 8. E., 309; Owen v. Board of 
Education, 184 N. C., 267, 114 S. E., 390; Davenport v. Board of Edu- 
cation, 183 N. C., 570, 112 S. E., 246; Moore v. Monument Co., 166 
N.(., 211, 81 8. E., 170; MeIntosh Prac. & Proe., 994. 

Injunction was only ancillary and not the sole purpose of plaintiff’s 
action, Ife asks for a declaration of his rights under the facts alleged, 
and is content to withhold his election of remedies, if any he have, while 
awaiting such declaration. The dismissal of the action has occasioned 
the appeal. 

Error. 


W. G. BARKER v. E. P. DOWDY. 
(Filed 5 May, 1948.) 


1. Husband and Wife 88 34, 38— 


Connivance of the husband in the adultery of his wife constitutes a 
defense to an action for criminal conversation, and equally so to an action 
for the alienation of her affections, 


2. Husband and Wife 88§ 33, 38, 40— 


In an action for damages by the husband against defendant for criminal 
conversation and alienation of his wife’s affections, where the complaint 
alleges facts sufficient to constitute a cause of action, hut admits that for 
six months plaintiff continued to live with his wife, protested and pleaded 
with her to live properly, which she refused, and alleges further that she 
is now living with defendant in adultery on his farm, a demurrer to the 
complaint was properly overruled. 
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ApprEAL by defendant from Armstrong, J., at January Term, 1943, of 
Moorr. Affirmed. 

This was an action for damages for criminal conversation and aliena- 
tion of affections. Defendant demurred on the ground that the complaint 
did not state facts sufficient to constitute a cause of action. Demurrer 
was overruled and defendant appealed. 


Mosley G. Boyette for plaintiff, appellee. 
Kk. R. Hoyle for defendant, appellant. 


Devin, J. The complaint describes the tortious conduct of the de- 
fendant and sets out sufficient facts to constitute a cause of action for 
criminal conversation with plaintiff’s wife, and also for the alienation 
of her affections. Bryant v. Carrier, 214 N. C., 191, 198 8. E., 619; 
Chestnut v. Sutton, 207 N. C., 256, 176 S. E., 7438; Cottle v. Johnson, 
179 N. C., 426, 102 S. E., 769. 

The demurrer, however, is based on the view that it appears on the 
face of the complaint that the plaintiff, with knowledge of the adulter- 
ous relations between the defendant and his wife, continued for some 
months to cohabit with her. This admission in the complaint is urged 
not as a condonation, such as might defeat an action for divorce (Blakely 
v. Blakely, 186 N. C., 351, 119 S. E., 485), but as showing connivance, 
active or passive, on the part of the plaintiff, in the wrongful conduct of 
the defendant. 

While the connivance of the husband in the adultery of the wife would 
constitute a defense to an action for criminal conversation, and equally 
so to an action for the alienation of her affections (27 Am. Jur., 139), 
the allegations of the complaint in this action are not open to successful 
attack on this ground. The complaint cannot be overthrown by a 
demurrer. The plaintiff alleges that the matters and things complained 
of were carricd on over his protest and against his will; that he pleaded 
with his wife to give up the defendant and live properly as a dutiful 
wife; that he had to leave the home in which they had hved, and that 
she refused to go with him, and that defendant is now living in adultery 
with her on the defendant’s farm, the defendant furnishing her money. 

A. number of cases from other jurisdictions were cited by the appellant 
in support of his position, but we do not think the admissions in the 
complaint here are sufficient to defeat the plaintiff’s action on the ground 
asserted in the demurrer. 

The judgment overruling the demurrer is 

Affirmed. 
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N. J. MUSE, ADMINISTRATOR OF ENNIS EDWARDS, Decreasep (NELLIE E. 
HOYLE, ADMINISTRATRIX D. B. N. OF ENNIS EDWARDS, DECEASED), V. 
WILBUR EDWARDS, ARTHUR EDWARDS, ROSA MecNEILL AND 
AGGIE SHANKLE. 

(Filed 5 May, 1948.) 

Courts § 2c— 

In order to entitle the judge of the Superior Court to review a ruling 
of the clerk in a matter in which the latter has original jurisdiction, an 
appeal must be taken within ten days after the entry of the order or judg- 
ment of the clerk, upon due notice in writing to be served upon the appel- 
lee and a copy of which shall be filed with the clerk, 


AppraL by plaintiff Nellie E. Hoyle, administratrix, from Warlick, 
J., at September Term, 1942, of Moorr. Reversed. 


Motion to dismiss defendants’ appeal from the clerk was denied, and 
plaintiff administratrix appealed. 


S. R. Hoyle for plainteff. 
H.F. Seawell, Jr., and J. Talbot Johnson for defendants. 


Devin, J. The only question presented for review is the correctness 
of the ruling of the court below in denying plaintiff’s motion to dismiss 
the defendants’ appeal from the clerk to the judge. 

The ruling complained of was based on the finding that on the hearing 
before the Clerk, 19 July, 1942, on petition for writ of assistance on 
behalf of the purchasers, at a sale of land to make assets, the clerk took 
the matter under advisement, and two days later rendered decision in 
favor of the petitioners. Written notice of appeal to the Judge was 
delivered to the clerk, but was not served on petitioners or their counsel. 
The court, however, found that at the hearing 19 July before the clerk 
counsel for both sides stated that in the event of an adverse decision “an 
appeal would be prayed to the judge at term.” On 21 July defendants’ 
counsel personally attempted to serve notice of appeal on petitioners’ 
counsel, but not finding him in his office no other or further attempt was 
ever made to serve the notice of appeal on the petitioners or their coun- 
sel. At the September Term, 1942, petitioners’ motion before the judge 
to dismiss the appeal was denied, and the clerk was directed to docket 
the appeal for hearing at the sueceeding term. 

In order to entitle the judge of the Superior Court to review a ruling 
of the clerk in a matter in which the latter has original jurisdiction the 
procedure prescribed by C. S., 633, must be followed. This section 
contains the following provisions: “:An appeal must be taken within 
ten days after the entry of the order or judgment of the clerk upon due 
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notice in writing to be served upon the appellee and a copy of which 
shall be filed with the clerk of the Superior Court.” 

It is apparent that the appeal here was not perfected in accordance 
with the statute. Notice was not served on appellees or their counsel, 
nor was service of notice waived. The statement of counsel before the 
clerk’s decision was rendered that an appeal would be prayed was insufh- 
cient to obviate the necessity of service of notice of appeal. Counsel 
for defendants apparently recognized this fact, and attempted to serve 
notice on plaintiff’s counsel, but not finding him in made no further 
effort. Hence, no valid appeal having been taken, the petitioners were 
entitled to have their motion allowed. 

The only matter before the court below was whether the defendants’ 
appeal from the clerk had been perfected, and that is the only question 
presented here. The undoubted power of the judge of the Superior 
Court to determine matters pending in the Superior Court, whether his 
jurisdiction be original or derivative, is not before us. Cody v. Hovey, 
219 N. C., 369, 14 8. E. (2d), 30. Whether the clerk had power to 
issue the writ of assistance does not arise on this record. Bank v. 
Leverette, 187 N. C., 743, 123 8. E., 68; Gower v. Clayton, 214 N. C.,, 
309, 199 S. E., 77; McIntosh Practice and Procedure, 859. What reme- 
dies, if any, are available to the defendants under the facts as they may 
be made to appear we are not called upon to decide. 

On the record before us, we think there was error in denying peti- 
tioners’ motion to dismiss the appeal from the clerk, and that the judg- 
ment below must be 

Reversed. 


GEORGE STEFFAN v. H. B. MEISELMAN. 


(Filed 19 May, 1943.) 
1. Negligence § 19a— 


In an action by plaintiff against defendant to recover compensatory and 
punitive damages to a restaurant business conducted by plaintiff on the 
ground floor of defendant’s building, where the evidence of plaintiff tended 
to show that defendant allowed his toilet, immediately above plaintiff’s 
restaurant, to leak so badly that plaintiff's fixtures were damaged, his 
food and business were ruined, defendant over a period of months, know- 
ingly and deliberately, allowing the defective toilet to become worse and 
intentionally refusing fo remedy same, a motion for judgment of nonsuit 
was properly denied. 


2. Landlord and Tenant § 11— 


A landlord is liable in damages to his tenant, as well as to others, for 
his negligent or malicious use of his own property and the instrumentali- 
ties thereupon under his control; and such ability is in no wise affected 
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or alleviated by the rule that a landlord is not liable for damages ocea- 
sjoned by the conditions of the demised premises or by his failure to 
repair the same. 


3. Damages 8§ 2, 6, 7— 


In tort actions, the act being malicious or accompanied by gross negli- 
gence, recovery of profits or damages for their loss are allowable, where 
they are ascertainable with a fair degree of certainty; since, unlike a 
case arising out of contract, it is not a question whether the consequences 
were Within the legal contemplation of the parties, the question is whether 
the consequences were the natural and probable result of the wrongful act. 


APPEAL by plaintiff from Armstrong, J., at November Term, 1942, of 
GUILFORD. 


This action was brought to recover damages for the alleged negligence 
or tort of the defendant in permitting or causing contaminated water to 
pass from a toilet under his control in an upstairs room owned and occu- 
pied by him into the leased premises of the plaintiff underneath, in 
which the latter operated a restaurant, making the same unfit for occu- 
pancy and injuring his business. The case originated in High Point 
municipal court, where the plaintiff made a recovery, and came to the 
Superior Court by appeal on matters of law. It is here on appeal from 
that court for error in sustaining certain exceptions taken by the defend- 
ant on the trial in the municipal court. 

Some time about 10 October, 1940, the plaintiff leased from the 
defendant a room on the ground floor of a building owned by defendant, 
and refitted and furnished it, and began the operation of a restaurant 
therein and earried on the business until 28 June, 1942. 

The defendant operated a theatre in the building, and in connection 
with it maintained a public toilet on the second floor over plaintiff’s 
restaurant for the convenience of patrons, which was generally accessible 
to visitors to the theatre, and used by defendant’s servants and employees. 

A short time after plaintiff occupied the building, the water from the 
defendant’s toilet began leaking through the ceiling of the restaurant in 
the vicinity of the cooking outfit and places where food was kept, in a 
manner visible to customers of the plaintiff and causing the ceiling to 
be soaked and to fall down. The plaintiff notified defendant, who de- 
clined to do anything about it, telling plaintiff that if he did not lke the 
place, he could move out and defendant could rent it for $100 a month. 
The water continued to leak through, damaging plaintiff’s fixtures and 
place of business, and defendant repeatedly declined to have the trouble 
removed. Instead, says the plaintiff, he demanded that plaintiff pay 
him more money for occupation of the place, and threatened to put him 
out if he did not do so, and to give him more trouble than he ever saw, 
and perhaps lock up the place. The water, plaintiff testified, came in 
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“all over everything,” and, on investigation, he found that it came from 
the defendant’s toilet. He complained to defendant frequently, and 
defendant told him to move out because he did not want the cafe there 
and intended to give him trouble. 

Some time in September, while there were from five to ten customers 
in the cafe, water began to come in quantities from the toilet down 
through the ceiling, over the wiener stand and cook stove and food, and 
the customers walked out. Plaintiff asked the theatre janitor to tell 
Mr. Meiselman because plaintiff could not get at him. He was locked 
up in the theatre and did not answer the telephone, over which plaintiff 
called as many as six times. Finally plaintiff called the police. Meisel- 
man opened the door to them, and going up to the closet, they found 
water all over the floor. They found no one inside the theatre but 
Meiselman. He called a colored boy and told him to clean the place. 
The business was closed up that night, and remained so some time for 
repairs. 

Plaintiff fixed the ceiling back and resumed operation of the cafe, but 
testified that his customers did not come back, and the business steadily 
dropped off until he was compelled to close. He exhibited a statement 
tending to show a profit for the first period of occupancy and a loss 
during the latter period, and stated it showed no profit after his cus- 
tomers stopped patronizing him because of conditions in the restaurant. 

Plaintiff testified that the furniture, fixtures, and everything upon 
which the water fell were damaged. “The water damaged everything. 
It damaged everything we had in the place.” He gave a detailed state- 
ment of things damaged, including food of various kinds. It damaged 
the fixtures, he testified, so that people would not come to eat. 

Paul Manos corroborated the plaintiff as to the extent and cause of 
damage. He stated that the water was leaking off and on all the time, 
and the ceiling was dropping. He spoke to Mr. Meiselman, who never 
did anything about it. It came from the ladies’ toilet, which was exactly 
over the cooking outfit. 

On 17 September the water began running down, and witness sent 
someone to inform Meiselman. When he returned “everything was 
ruined. The water was coming down like a dam. The whole ceiling 
pulled out and fell down, and water was running over everything we 
had there—steamer, grill, cooking, steam table—everything.” The wit- 
ness testified his messenger could not get in to see Meiselman because 
the theatre door was locked, and he sent for the police. Meiselman 
opened for them. The water on the light fixtures and connections started 
a fire, which witness stopped by pulling the switches. Witness testified 
as to the damage done. He testified also as to the damage done the 
food—it smelled bad, customers wouldn’t eat it, and it was thrown away. 
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He testified that there were about ten customers in the place at the 
time. None of them ever came back, although witness had seen them 
passing by. They never came back after they found out the toilets were 
upstairs. 

The defendant introduced evidence in contradiction of the material 
facts testified to by plaintiff’s witnesses. He further introduced the 
lease between Meiselman and Steffan, showing that Meiselman had made 
no agreement to repair the demised premises, or to be responsible for any 
repairs thereto, but the parties had expressly agreed to the contrary. 

The plaintiff recovered in the municipal court and defendant, having 
made numerous exceptions covering the main features of the trial, ap- 
pealed to the Superior Court, assigning errors in law. In that court 
many of the defendant’s exceptions taken at the trial were sustained, 
and plaintiff appealed to this Court, assigning error in sustaining these 
exceptions. 


Walser & Wright, C. A. York, and Blackwell & Blackwell for plaintiff, 
appellant. 

Silas B. Casey, W. Louis Ellis, Jr., and J. Allen Austin for defendant, 
appellee. 


SEAWELL, J. In the trial court plaintiff sought recovery of compen- 
satory and punitive damages for injury to his properties and business, 
which he alleges was caused by the gross negligence or willful or mali- 
cious conduct of defendant. The defendant was unsuccessful in his 
motion for nonsuit in the trial court and in his objection to the issue 
relating to punitive damage, which latter was made upon the ground 
that there was no evidence justifying submission of such an issue. His 
exceptions on both points were sustained by the judgment now under 
review, the effect of which would be to dismiss the action in the municipal 
court when remanded to it. 

In both these respects there was error in the ruling of the Superior 
Court sustaining defendant’s exceptions. Without recapitulating the 
evidence or emphasizing its significance, it 1s sufficient to say that, taken 
in its most favorable light for the plaintiff, it was sufficient to justify 
the recovery of compensatory damages, and furnished reasonable infer- 
ences that the injury of which plaintiff complains was caused by the 
gross negligence or malicious wrongdoing of the defendant. 

In the argument here addressed to the question of nonsuit, and we 
assume in the hearing below, counsel for the defendant relied strongly on 
Leavitt v. Rental Co., 222 N. C., 81, and cited eases, which follows the 
rule adopted in Fields v. Ogburn, 178 N. C., 407, 100 S. E., 583; Duffy 
v. Hartsfield, 180 N. C., 151, 104 8. E., 139, and similar cases between 
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landlord and tenant, all of which relate to repairs on the demised prem- 
wses or conditions thereupon for which it was sought to hold the owner 
or landlord hable. That situation does not obtain here. Steffan did not 
rent that portion of the building containing the toilet and had no control 
of it—on the contrary, 1t was occupied and was under the control of the 
defendant. The gravamen of plaintiff’s case is injury inflicted upon him 
by the defendant in the negligent or malicious use of his own property 
and the instrumentalities thereupon under his control. Defendant’s 
liability, arising from such a source, would not be affected or alleviated 
by the rental contract in evidence. 

The evidence of plaintiff without doubt entitles him to go to the jury 
on the question of damage to his premises and property. The question 
has been raised whether it is not too speculative for consideration with 
respect to damages for injury to the business. 

There should be no difficulty in concluding that the evidence was sufh- 
cient, if believed, to establish the fact of substantial injury to his busi- 
ness, free from any speculation. There was evidence to the effect that 
the wrongful conduct of the defendant rendered his premises—used as 
an eating place--unsanitary and unclean in such a way as to bring these 
conditions to the notice of customers. The ceiling bulged and began 
dropping away on account of the seepings and drippings from the water 
closet over the cooking outfit and place where food was kept; and the 
evidence discloses that the customers found out where the drippings came 
from and quit coming. Some time in September, when the water came 
down in quantities, there were as many as ten regular customers, if the 
evidence is to be believed, in the restaurant, all of whom walked out and 
did not come back any more. It is difficult to conceive of a condition 
more calculated to destroy a business of the kind carried on by plaintiff, 
and the evidence is reasonably direct that it did so. 

But conceding this, it 1s incumbent on one who seeks to recover for 
injury to his business to bring to the jury evidence from which, with a 
reasonable degree of certainty, they may assess the damage without resort 
to elements that are purely speculative. Juries may not award specu- 
lative damages. The plaintiff has attempted to carry the burden by 
showing a loss of profit in later periods after the trouble began as com- 
pared with earlier periods when these unsanitary conditions did not exist, 
and during which the evidence discloses that he had built up a good 
business and was enjoying a profit. In discussing the legal principle 
involved, we think it of no great consequence whether it is sought to 
recover profits, as such, or simply to show the extent of the injury and 
the damage inflicted. 

Ordinarily, at least in matters arising out of contract, loss of expected 
profits upon interruption or destruction of a business is too remote or 
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speculative to sustain a judgment for their recovery. Machine Co. v. 
Tobacco Co., 141 N. C., 284, 53 S. E., 885; Lumber Co. v. Power Co., 
206 N. C., 515, 174 8. E., 427. But the rule is different where the act 
that occasioned the loss 1s malicious, since it is not a question in a tort 
case whether the consequences were within the legal contemplation of the 
parties—the question is whether the consequences were the natural and 
probable result of the wrongful act. Recovery of profits or damages 
for their loss on this principle has frequently been allowed where they 
are ascertainable with a fair degree of certainty. DePalmer v. Wein- 
man, 15 N. Mex., 68, 103 P., 782; Castner v. Beacon, 114 Conn., 190, 
188 A., 214, 81 A. L. R., 97; Jackson v. Stanfield, 187 Ind., 592, 36 
N. E., 3845; Kentucky Heating Co. v. Hood, 133 Ky., 383, 118 S. W., 
337. This distinction is pointed out clearly in an extensive discussion 
of the principle in Johnson v. R. &., 140 N. C., 574, 538 8S. E., 362, per 
Connor, J. There, the rule as laid down by Judge Christiancy in 
Allison v. Chandler, 11 Mich., 561, is approved: 

“But whatever may be the rule in actions upon contract, we think a 
more liberal rule, in regard to profits lost, should prevail in actions 
purely of tort (excepting, perhaps, the action of trover). ... But gen- 
erally, in an action purely of tort, when the amount of profits lost by 
the injury can be shown with reasonable certainty, we think they are not 
only admissible in evidence, but that they constitute, thus far, a safe 
measure of damages.” 

The opinion further cites Sutherland, Vol. 1, sec. 70: “If a regular 
and established business is wrongfully interrupted, the damage thereto 
can be shown by proving the usual profits for a reasonable time anterior 
to the wrong complained of.” 

It was held in Jackson v. Stanfield, supra, that evidence is admissi- 
ble showing anticipated profits, not remote or speculative, not as the 
measure of damages, but to aid the jury in estimating the extent of the 
injury sustained. This principle also is approved in Johnson v. R. R., 
supra. 

Moreover, it is to be noted here that the plaintiff has demanded no 
damages for loss of profit after his business was destroyed or closed 
down—but only damages occurring while it was a going concern. Weiss 
v. Revenue Building and Loan Association, 116 N. J. L., 208, 182 A, 
891, 104 A. L. R., 129. 

It is our opinion that in a case of this kind it is open to the plaintiff to 
show a loss of profit upon the issue of injury and damage to his business, 
if he is able to present evidence from which the jury may be able to draw 
a reasonably accurate conclusion, not based on conjecture or speculation, 
as to the extent of injury inflicted and amount of damage caused. 
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In this connection plaintiff testified that the first trouble with leaking 
from the water closet was about the first day of March, 1941. He was 
bothered again in April. He testified that the net profit of the business 
for the period ending 1 March, 1941, was $574.74, and he sent Mr. 
Meiselman 10% of it. The loss for the quarter ending 30 September, 
1941, was $226.08. “The place started going down after the water came 
in and I could not show any profit any more. The statement for the 
quarter ending 31 December, 1941, showed a loss of $676.97. That was 
after the damage. I have never made any profit in this cafe since this 
trouble came up. The place started losing money and started going 
down.” The plaintiff had had an audit made of his business, which was 
given in evidence in corroboration of his statement. We cannot say that 
the evidence is too remote or too conjectural to sustain a recovery for 
injury to the business as one of the elements of damage. There was 
error in sustaining the defendant’s exception in this respect. 

In the court below, the defendant excepted to the instructions to the 
jury on the question of compensatory damage because under them the 
jury was permitted to award damages for injury to the business which, 
as we have seen, defendant regarded as too speculative. No objection is 
made in the brief as to the formulas used in the instructions. While 
there 1s some inexactness, and perhaps a want of clarity, in the instruc- 
tions given, the specific objection of the defendant is without merit. 

When a hard fought legal battle takes place between able antagonists 
in a case of this kind, scars are likely to be left on the terrain. But 
defendant’s exceptions in his appeal to the Superior Court do not reveal 
error of such moment as to justify disturbing the result of the trial. 

Appellant’s exceptions here are sustained. The cause is remanded to 
the Superior Court of Guilford County for affirmance of the judgment 
in the municipal court. 

Error and remanded. 


STATE v. GLADYS MINTER McKINNON ann HENRY KENDRICK. 


(Filed 19 May, 1943.) 
1. Criminal Law § 52b— 

Upon a motion for judgment as of nonsuit at the close of the State’s 
evidence and renewed by defendant after the close of his own evidence, all 
the evidence upon the whole record, tending to sustain a conviction, will 
be considered in the light most favorable to the State, and the State is 
entitled to every reasonable inference to be drawn therefrom. 


2. Homicide § 25-—— 


In a prosecution for murder, where the record does not disclose the 
testimony of any witness to the effect that deceased came to his death as 
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a result of a pistol shot fired by defendants, but does disclose that de- 
ceased was shot with a pistol by one defendant, aided and abetted by the 
other defendant, that only one shot was fired within a few feet from 
deceased, who fell at the shot, blood pouring from his mouth and nose, 
and that shortly thereafter he died with only one wound in his body, 
motion for nonsuit was properly denied. 


Criminal Law § 41f, 41i— 


A charge, in a criminal case, that it is the duty of the jury “to look 
into and very carefully scrutinize” the testimony of defendants, is not 
reversible error, where the court immediately adds that the law is based 
on common sense and reason and, after such scrutiny, if “you find that a 
defendant is telling the truth, then it is your duty to give his or her 
evidence the same weight and credibility as you would that of a disinter- 
ested witness.” 


. Same— 


The testimony of relatives, or parties interested in the case and defend- 
ants, should be received with caution and scrutinized with care; but, 
when this is done, the jury should give such testimony the weight the jury 
considers it entitled to, and, if the jury believes the witness, it should 
give his evidence the same weight as that of any other credible witness. 


. Criminal Law § 353b— 


It is not mandatory on the trial judge to charge the jury relative to the 
reception of testimony of relatives, or parties interested and defendants, 
though it is permissible to do so. 


Criminal Law § 41f— 


An accused person, who avails himself of the statute, C. S., 1799, to 
become a competent witness, occupies the Same position with any other 
witness, is entitled to the same privileges, receives the same protection, 
and is equally liable to be impeached or discredited. 


Criminal Law § 41d: Trial § 17— 

Where evidence, admissible only for the purpose of attacking the credi- 
bility of a witness, is admitted generally without objection, there is no 
error in the court’s failure to so restrict its use. Rule 21, Rules of 
Practice in the Supreme Court. 


Criminal Law § 55— 


A motion to set aside a verdict and grant a new trial is addressed to 
the discretion of the court and its refusal is not reviewable on appeal. 


Criminal Law § 77c— 

Where there is no affirmative statement in the record that the defend- 
ants did or did not enter a plea to the bill of indictment, the presumption 
is in favor of regularity and objection thereto will not be sustained, and 
certainly where the record shows that the court charged the jury that the 
defendants and each of them pleaded not guilty to the bill of indictment. 


AppEaL by defendants from Armstrong, J., at January Term, 1943, of 


Moore. 
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Criminal prosecution upon an indictment charging the defendants 
with the murder of one Frank Merritt. 

The record states the Jury was chosen, sworn and impaneled, but is 
silent as to the plea except as stated in the charge of the court. His 
Honor charged the jury: “To this bill of indictment and to these degrees 
of unlawful homicide, the defendants and each of them pleads not 
guilty.” 

Evidence for the State in the trial below tends to show that Ida White 
and Gladys Minter McKinnon met at a beauty parlor, located in the 
colored section of Aberdeen and across the street from the home of 
Cornelia Minter, where Gladys Minter McKinnon lived. <A quarrel 
ensued which resulted in an affray. The fighting took place in the street 
near the Minter home and several other parties joined therein. As a 
result of the affray both Ida White and Gladys Minter McKinnon re- 
ceived knife wounds, 

Frank Merritt lived next to the Minter home. He and Ida White 
were sweethearts. He came across the yard and said: “Ida, who cut 
you?” Ida answered: “Lillian.” Merritt took a few steps, and Gladys 
Minter McKinnon said: “What the hell you want? You want to take 
it up too?” Merritt answered: “No, I want to get them off of Ida’; 
and she said: “Shoot the s. o. b.”; and Henry Kendrick fired a pistol and 
Frank Merritt fell on his face and died almost instantly. 

Verdict: “That the defendants are guilty of murder in the second 
degree, with recommendations of mercy of the court.” 

Judgment: Imprisonment in the State’s Prison for a period of eight- 
een to twenty years. 

The defendants appeal, assigning error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
Mosley G. Boyette for defendants, 


Drexny, J. Exceptions Nos. 1 and 8 are directed to the refusal of 
the court below to grant the defendants’ motion for judgment as of 
nonsuit at the close of the State’s evidence and at the close of all the 
evidence. 

The defendants contend there is no evidence that Frank Merritt died 
as a result of the pistol fired by Henry Kendrick. That no witness 
testified that the pistol shot caused the death of the deceased. There- 
fore, the motion for judgment as of nonsuit should have been granted 
as to both defendants. While the record does not disclose the testimony 
of any witness to the effect that Frank Merritt came to his death as a 
result of the pistol shot fired by the defendant Henry Kendrick, it does 
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disclose, by evidence of witnesses for the State and the defendants, that 
the deceased was shot with a pistol by the defendant Henry Kendrick, 
who was aided and abetted by the defendant Gladys Minter McKinnon; 
that the pistol was fired only a few feet from the deceased; that the 
deceased fell as soon as the pistol was fired; that his friends and rela- 
tives rushed to him and found blood pouring from his mouth and nose; 
that shortly thereafter he died; that there was only one wound on the 
body and that only one shot was fired. In addition to this testimony, 
the county coroner testified he made an examination of the body of the 
deceased and found a pistol bullet wound in his body two or three inches 
below the collar bone and about three inches to the right of the center of 
the chest. That he probed the wound and it ranged downward. “I 
would say it went through the heart.” 

Cornelia Minter, a witness for the defendants, testified: “He was 
killed in the yard... . This boy was killed and fell right in front of 
me, right in front of the steps.” 

There can be no serious doubt in the light of the testimony on this 
record, as to the cause of the death of Frank Merritt. S. v. Smith, 221 
N. C., 278, 20 S. E. (2d), 313. 

Upon a motion for judgment as of nonsuit at the close of the State’s 
evidence and renewed by the defendant after the introduction of his own 
evidence, all the evidence upon the whole record tending to sustain a 
conviction will be considered in a light most favorable to the State, and 
the State is entitled to every reasonable inference to be drawn therefrom. 
S. v. Brown, 218 N. C., 415, 11 8. E. (2d), 321; S. v. Hammonds, 216 
N. C., 67, 3S. E. (2d), 489; 8S. v. Hverhardt, 203 N. C., 610, 166 S. E., 
738; S. v. Casey, 201 N. C., 185, 159 S. E., 387; S. ov. Lawrence, 196 
N. C., 562, 146 S. E., 395. 

The defendants’ exception No. 14 is to that portion of his Honor’s 
charge as follows: “And that it becomes your duty to look into and very 
carefully serutinize his or her testimony.” The defendants contend the 
use of the word “very” in the above instruction was prejudicial. We 
do not think so, since his Honor used the following language immedi- 
ately thereafter: “But the law, being based on common sense and rea- 
son, says that after you do that and find that a defendant is telling the 
truth, then it 1s your duty to give to his or her evidence the same weight 
and credibility as you would to that of a disinterested witness.” We 
think the instruction given is not violative of the decisions of this Court. 
In 8S. v. Holland, 216 N. C., 610, 6 S. E. (2d), 217, it is said: “Since 
the adoption of the statute permitting a defendant to testify in his own 
behalf it has been held that it is not improper, when the defendant has 
testified in his own behalf, for the presiding judge, in his charge, to 
instruct the jury that his testimony should be taken ‘with a grain of 
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allowance’; S. v. Green, 187 N. C., 466, 122 S. E., 178; S. vo. Nat, 51 
N. C., 114; that his testimony should be received with caution and 
scrutinized with care; S. v. Williams, 185 N. C., 648, 116 S. E., 517; 
S. v. Barnhill, 186 N. C., 446, 119 S. E., 894; S. v. Byers, 100 N. C., 
512, supra; S. v. Lance, 166 N. C., 411, 81S. E., 1092; ‘is regarded with 
suspicion’; S. v. Lee, 121 N. C., 544; S. v. Boon, 82 N. C., 688; 8. v. 
Holloway, 117 N. C., 730. When this is done the court should further 
instruct the jury, in substance, that after so weighing and considering 
the testimony of the defendant the jury should give his testimony such 
weight as it considers it is entitled to, and if the jury believes the 
witness it should give his testimony the same weight it would give the 
testimony of any other credible witness. S. v. Holloway, supra; S. v. 
Collins, 118 N. C., 1208; 8. +. McDowell, 129 N. C., 523; S. v. Lee, 
supra; S. uv. Barnhill, supra; S.v. Williams, supra; S. v. Green, supra.” 

Clark, C. J., said in 8S, v. Green, supra: “There is no hard and fast 
form of expression, or consecrated formula, required, but the jury should 
be instructed that, as to the testimony of relatives or parties interested 
in the case and defendants, that the jury should scrutinize their testi- 
mony in the light of that fact; but if, after such scrutiny, the jury should 
believe that the witness has told the truth, they should give him as full 
credit as if he were disinterested.” 

The above statement, in substance, was cited with approval in 8. v. 
Holland, supra. We do not think this pronouncement of the Court 
bearing on the testimony of relatives or parties interested in the case and 
defendants, was intended to approve undue emphasis by the trial court 
on the scrutiny or care to be exercised by the jury in considering such 
evidence. We doubt the wisdom of charging the jury that such testi- 
mony should be “regarded with suspicion” or taken “with a grain of 
allowance.” In fact, it is not mandatory on the trial judge to charge 
the jury in this respect, but, under our decisions, it is permissible to do 
so and seems to be the uniform practice, but in so doing, we think the 
better rule or formula would be to limit the charge in this respect to 
language substantially in accord with that quoted above from the case of 
S. v. Green. Even under that pronouncement, we must concede that 
our Court has recognized, and through its decisions approved, a practice 
which was not contemplated by the statute authorizing defendants in 
criminal actions to testify in their own behalf if they wish to do so. 
C.S., 1799. In the case of S. ». Wilcox, 206 N. C., 691, 175 S. E., 122, 
Justice Brogden, speaking for the Court, said: “The common law 
regarded the testimony of a defendant in criminal actions as incompetent 
upon the theory, among others, that the frailty of human nature and the 
overpowering desire for freedom would ordinarily induce a person 
charged with crime, if permitted to testify, to swear falsely. It could 
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not conceive of a person ‘that sweareth to his own hurt and changeth 
not.’ Psalm 15:4. This idea of excluding the testimony of defendants 
in criminal actions prevailed in this State until 1881, when the Legisla- 
ture enacted chapter 110, Public Laws of 1881, now C. S., 1799, Michie’s 
Code. This statute was first construed by the Supreme Court in S. v, 
Efler, 85 N. C., 585. The Court said: ‘The statute of 1881, ch. 110, 
sec. 2, provides that in the trial of all indictments against persons 
charged with the commission of crimes in the several courts of the State, 
the person charged shall “at his own request, but not otherwise,” be a 
competent witness, and the question is as to the effect upon the rights of 
a defendant who sees proper to avail himself of the privilege. In declar- 
ing him to be “a competent witness” we understand the statute to mean 
that he shall occupy the same position with any other witness, be under 
the same obligation to tell the truth, entitled to the same privileges, 
receive the same protection, and equally lable to be impeached or dis- 
credited. Unless willing to become a witness, he is invested with a pre- 
sumption of innocence such as the law makes in favor of every person 
accused of crime, and evidence cannot be offered to impeach his character 
unless he voluntarily puts it in issue. But by availing himself of the 
statute he assumes the position of a witness and subjects himself to all 
the disadvantages of that position, and his credibility is to be weighed 
and tested as that of any other witness.’” S. v7. Jordan, 207 N. C., 460, 
177 S. E., 333; S. v. Dee, 214 N. C., 509, 199 S. E., 730. 

Exception No. 15 is directed to the failure of the court to charge the 
jury as to the effect of character evidence. The defendants testified in 
their own behalf, but did not put their character in issue by affirmative 
evidence thereof. The State, without objection, offered testimony of 
the bad character of the defendant, Gladys Minter McKinnon. The 
evidence was admissible for the purpose of attacking the credibility of 
her testimony. S. r. Roberson, 197 N. C., 657, 150 S, E., 1945 S. oe. 
Nance, 195 N. C., 47, 141 S. E., 468; S. +. Colson, 193 N. C., 236, 136 
S. E., 730. Being thus admissible, no error was committed in not 
restricting the purpose of the evidence. S. v. Tuttle, 207 N. C., 649, 
178 8S. E., 76; 8. «. McKeithan, 203 N. C., 494, 166 8. E., 769; 8S. . 
Steele, 190 N. C., 506, 180 8. E., 808; Rule 21, Rules of Practice in the 
Supreme Court, 221 N. C., 544, 558. 

In the Tuttle case, supra, Schenck, J., says: “Nor was this evidence 
objectionable because the court did not instruct the jury that it was 
admitted only for the purpose of corroboration. ‘... Nor will it be 
ground for exception that evidence competent for some purpose, but not 
for all purposes, is admitted generally, unless the appellant asks, at the 
time of its admission, that its purposes be restricted to the use for which 
it is competent. S. 7. Steele, 190 N. C., 506, 130 S. E., 308; Rule 21, 
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Supreme Court, 200 N. C., 827.’ S.v. McKeithan, 203 N. C., 494. The 
appellant did not ask that the purpose of the evidence be restricted.” 

The applicable portion of Rule 21, supra, is as follows: “Nor will it 
be ground of exception that evidence competent for some purposes, but 
not for all, is admitted generally, unless the appellant asks, at the time 
of admission, that its purpose shall be restricted.” The defendants did 
not ask, at the time of its admission, that the character evidence be 
restricted to the credibility of the testimony of Gladys Minter McKinnon. 
This exception cannot be sustained. 

Exceptions Nos. 17, 18 and 19 are based upon the refusal of the trial 
judge to set aside the verdict and grant a new trial. .A motion to set 
aside the verdict and grant a new trial is addressed to the discretion of 
the court and its refusal to grant such motion is not reviewable on 
appeal. S. rv. Chapman, 221 N. C., 157, 19 S. E. (2d), 250; S. v. Wag- 
staff, 219 N. C., 15, 12 8. E. (2d), 657; S. v. Brown, 218 N. C., 415, 
11S. E. (2d), 321; S. v. Caper, 215 N. C., 670, 2S. E. (2d), 864. 

Exception No. 9 is directed to that portion of his Honor’s charge as 
follows: “Now, gentlemen of the jury, to this bill of indictment and to 
these degrees of unlawful homicide, the defendants and each of them 
pleads not guilty.” This exception was taken because the record herein 
does not show that the defendants entered a plea to the bill of indictment. 
Therefore the defendants contend the judgment is void, citing S. v. 
Cunningham, 94 N. C., 824; S. v. Beal, 199 N. C., 278, 154 S. E., 604; 
and S. v. Rice, 202 N. C., 411, 163 S. E., 112. 

We think the facts here, as to the plea, are substantially like the facts 
presented in the case of S. v. Harvey, 214 N. C., 9, 197 S. E., 620, in 
which Devin, J., speaking for the Court, said: “In his brief defendant 
further assails the judgment on the ground that the record does not 
affirmatively show defendant’s arraignment and plea. However, the 
record proper does not show, as a matter of fact, the absence of arraign- 
ment and plea, and in the judge’s preliminary statement to the jury, in 
his charge, it 1s made to appear that ‘the defendant has entered a plea 
of not guilty to this bill of indictment (which the judge had just read 
to the jury), and for this trial has placed himself upon God and,his 
country.’ The record being apparently silent, regularity would ordi- 
narily be presumed, but in addition the case on appeal brought up by 
the defendant contains the affirmative statement by the judge that the 
defendant’s plea, in the time honored form upon arraignment, was duly 
entered before the trial was begun.” 

In the instant case there is no affirmative statement in the record to 
the effect that the defendants did not enter a plea to the bill of indict- 
ment. The record does state the jury was chosen, sworn and impaneled 
and his Honor did charge the jury to the effect that the defendants and 
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each of them pleads not guilty to the bill of indictment. We think, in 
view of the facts presented, the cases of S. v. Harvey, supra, and 8. v. 
Barnett, 218 N. C., 454, 11 8. E. (2d), 303, are controlling. See also 
22 C. J., sec. 408, pp. 626-7, and sec. 450, pp. 701-2. 

We have examined the remaining exceptions to the charge and find 
they cannot be sustained. The charge of the court, when considered 
contextually, as it should be, is free from prejudicial error. 8S. v, Utley, 
ante, 39; S. v. Grass, ante, 31; S. v. Manning, 221 N. C., 70, 18 8. E. 
(2d), 821; S. v. Shepherd, 220 N. C., 377, 17 S. E. (2d), 469; S. 2. 
Henderson, 218 N. C., 518, 11 8. E. (2d), 462; S. v. Smith, 217 N. C.,, 
591, 9S. E. (2d), 9. 

The remaining exceptions are without merit. 

In the judgment below, we find 

No error. 


STATE v. CARE LIPPARD ann PAUL LIPPARD. 
(Filed 19 May, 1948.) 
1. Conspiracy § 3: Criminal Law § 23— 


The charge of conspiracy to violate the law and the charge of the 
consummation of the conspiracy by an actual violation of the law are 
charges of separate offenses, and a conviction of one cannot be success- 
fully pleaded as former jeopardy on an indictment for the other. 


bo 


Criminal Law § 23— 


Offenses are not the same, on a plea of former jeopardy, if, upon the 
trial of one. proof of an additional fact is required which is not necessary 
to be proven in the trial of the other, although some of the same acts may 
be necessary to be proven in the trial of each. 


3. Indictment § 18— 


The granting or denial of motions for bills of particulars is within the 
discretion of the court and not subject to review except for palpable and 
gross abuse thereof. 


4. Trial § 4— 


The allowing or disallowing of a motion for n continuance is vested 
in the sound discretion of the trial Judge and his ruling thereon is not 
reviewable, where there is no manifest abuse of such discretion. 


a 


. Criminal Law § 50a: Trial § 31— 


A statement of the court, made prior to the time the case was called 
for trial, indicating that he would not try the case until defendants were 
apprehended, does not violate the statute (C. S., 564) prohibiting the 
judge from expressing an opinion as to whether a fact has been suffi- 
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ciently proven, since this statute relates only to the expression of opinion 
during the trial of the case. 


6. Criminal Law § 50b— 


The trial judge is vested with the discretion to permit private counsel 
to appear, with the Solicitor for the State, in a criminal prosecution, 
even after the trial has been entered upon and some of the jurors selected. 


7. Criminal Law § 41g— 


The evidence of an accomplice, who testifies against defendants in a 
criminal prosecution, cannot be assailed by the defense on the ground that 
such witness was induced to so testify by hope or fear. Such objection 
is available to the witness only. 


8. Evidence § 18— 


In a criminal prosecution for conspiracy to violate the liquor laws, 
where a witness testified for the State that he was employed by defendants 
to haul liquor from Baltimore to Charlotte and that it was agreed that 
the money to pay for the liquor would be sent witness from Charlotte by 
telegraph in the name of one Carling, it was competent for the Charlotte 
superintendent of the telegraph company to testify that large sums were 
so sent to witness. 


9. Evidence § 36— 


The superintendent of a telegraph company may testify that money 
orders of his company introduced in evidence are the original records kept 
in the office of his company and of which he has charge, even where the 
witness did not personally make such records. 


10. Criminal Law § 41g— 


While the unsupported testimony of an accomplice should be received 
with caution, if it produces convincing proof of guilt, it is sufficient to 
sustain a conviction. 


AppraL by defendants from Burgwyn, Special Judge, at 21 September, 
1942, Extra Criminal Term, of MreckLennure. 


The defendants were tried and convicted upon a bill of indictment 
which charged that they, together with others, did “unlawfully and 
wilfully conspire, confederate and agree together to buy, possess, possess 
for the purpose of sale, transport and sell intoxicating liquor, and in 
furtherance of sueh conspiracy, confederation and agreement, did un- 
lawfully and wilfully buy, possess, possess for the purpose of sale, trans- 
port and sell intoxicating liquor... .” 

From judgment of imprisonment predicated upon a verdict of guilty 
the defendants appealed, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 


and Rhodes for the State. 
G. T. Carswell for defendants, appellants. 
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Scuenck, J. Although the bill of indictment charges both a con- 
spiracy to violate the laws relating to intoxicating liquors and the actual 
violation of such laws in furtherance of such conspiracy, the charge of 
the consummation of the unlawful purpose was not submitted to the 
jury, the court having limited the consideration of the jury to the 
offense of conspiracy, instructing the jury: “The only question before 
you gentlemen is a pure question of fact, that fact being: Are you satis- 
fied beyond a reasonable doubt from this testimony in this case that 
these men, or any two of them, during the years 1941 and 1942, up to 
March 22nd, conspired together to violate the prohibition law? If you 
are so satisfied, it will become your duty to convict those two of them 
about whom you are so satisfied, or any other about whom you are so 
satisfied, in addition to any two of them, if you are so satisfied that more 
than two of them did so conspire. If you are not satisfied about any 
two of them or more than two of them, it will become your duty to 
acquit them all.” 

The defendants bring forward by proper exceptive assignments of 
error the court’s refusal to allow their motion for dismissal based upon 
a plea of former convictions and double jeopardy. 

The warrants in the cases upon which the defendants rely as former 
convictions charged separately that each defendant “did wilfully, mali- 
ciously, unlawfully and feloniously manufacture, buy, possess, possess 
for the purpose of sale, retail and transport intoxicating liquors... .” 
There was no charge of joint action or agreement and the proof of such 
action or agreement was in no wise necessary for conviction thereunder. 

Joint action and agreement were essential elements of the only offense 
submitted for the consideration of the jury upon the bill of indictment 
upon which the defendants were convicted, namely, unlawful conspiracy. 

Since the essential elements of the offenses charged in the bill of 
indictment in this case and in the warrants to which they had formerly 
pleaded guilty were not the same, the offenses were different in law and 
in fact. Therefore, the court properly held as a matter of law that the 
plea of former jeopardy was not tenable. 

The charge of conspiracy to violate the law and the charge of the 
consummation of the conspiracy by an actual violation of the law are 
charges of separate offenses. S. v. Dale, 218 N. C., 625, 12 S. E. (2d), 
556. 

In enumerating certain principles applicable to a plea of double 
jeopardy, Allen, J., in S. v. Freeman, 162 N. C., 594, 77 S. E., 780, 
states: “1. That a person cannot be tried twice for the same offense. 
2. That the offenses are not the same if, upon the trial of one, proof of 
an additional fact is required which is not necessary to be proven in the 
trial of the other, although some of the same acts may be necessary to 
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be proven in the trial of each.” In order to convict in a trial for con- 
spiracy certain facts are required to be proven that are not at all essential 
to a conviction of the consummated offense. The consummated offense 
and the conspiracy to commit the offense are by no means the same. 
“. . . a prior prosecution, whether it results in an acquittal or whether 
such prior prosecution results in a conviction of a particular crime, is 
ordinarily no bar to a prosecution for a conspiracy to commit the same.” 
22 C. J. S., sec. 288, page 432. 

The real issue was whether the offenses charged in the warrants to 
which the defendants pleaded guilty and charged in the bill of indict- 
ment upon which they were subsequently convicted were the same, and 
the record shows they were not. &. v. Grbson, 170 N. C., 697, 86S. E., 
T74. 

“The true test is as stated in Rex v, Vandercomb: Could the defend- 
ant have been convicted upon the first indictment upon proof of the 
facts, not as brought forward in the evidence, but, as alleged in the 
record of the second? . . . The only safe rule is to stand by the decisions 
of our courts, and to hold that the plea of former acquittal cannot avail, 
unless there should be an exact and complete identity in the two offenses 
charged.” Ruffin, C. J., in S. v. Nash, 86 N. C., 650. 

To support the plea of former conviction or acquittal the two prosecu- 
tions must be for the same offense, it is not enough that they grow out 
of the same transaction. S. 7. Freeman, supra. A previous acquittal 
or conviction protects the defendant from being tried again for the 
same offense, but is not an estoppel on the State to show the same facts, 
if in connection with other facts, they are part of the proof of another 
and distinct offense. S. 1. Hooker, 145 N. C., 581, 59 S. E., 866. “The 
test (for disposing of a plea of former jeopardy) is not whether the 
defendant has already been tried for the same act, but whether he has 
been put in jeopardy for the same offense.” Stacy, C. J., in &. v. 
Midgett, 214 N. C., 107, 198 S. E., 613. 

In the very recent case of S. ». Davis, ante, 54, Stacy, C. J., reviews 
the decisions of this Court relative to the plea of former jeopardy and 
holds that the lower court was correct in ruling that the evidence was 
not sufficient to sustain the plea when it tended to show that the warrant 
to which the defendant had pleaded guilty was not as broad as the four- 
count indictment upon which the defendant was subsequently convicted. 
We have identically that same situation in the case at bar. The defend- 
ants pleaded guilty to warrants which charged the consummated offense 
of violating the laws relating to intoxicating liquors, and the bill of 
indietment upon which they have been convicted was broader and 
charged a conspiracy to violate such laws, as well as the actual violation 
thereof. 
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We conelude that there was no error in the ruling of his Honor that 
the plea of former conviction and double jeopardy was, as a matter of 
law, untenable. 

The defendants present for consideration by proper exceptive assign- 
ments of error his Honor’s refusal to allow their motions for bills of 
particulars. They concede, however, that the granting or denial of their 
motions was within the discretion of the court, and not subject to review 
except for palpable and gross abuse thereof. C. S., 4613; S. v. Hinton, 
158 N. C., 625, 74S. E., 104; S. v. Dewey, 189 N. C., 556, 51S. E., 937. 
We have examined the record as it relates to the court’s ruling upon 
these motions and we do not concur in the position taken by the defend- 
ants that such abuse of judicial discretion appears therein. 

The defendants also present for consideration by proper exceptive 
assignments of error his Honor’s refusal to allow their motions for 
continuances of the trial of the case. The allowing or disallowing of a 
motion for a continuance is also a matter vested in the sound legal dis- 
cretion of the trial judge, and his ruling thereon is not reviewable except 
in case of manifest abuse of such discretion, where “the circumstances 
prove beyond doubt hardship and injustice.” 8. v. Sauls, 190 N. C., 810 
(813), 180 S. E., 848. We have examined the record as it relates to 
these motions for continuances and we find no evidence justifying the 
conclusion that hardship and injustice has been perpetrated upon the 
defendants by ruling them to trial. 

The statements of the court made prior to the time the case was called 
for trial indicating that he would not try the case until the appealing 
defendants were first apprehended did no violence to the statute (C. S., 
564), prohibiting the judge from expressing an opinion as to whether a 
fact had been sufficiently proven, since such statute relates only to the 
expression of opmions during the trial of the ease. S. v. Jacobs, 106 
N. C., 695, 10 S. E., 1081. 

The contention of the defendants that they were entitled to have a 
declaration of mistrial and continuance because after eight members of 
the jury had been selected Honorable Jake F. Newell, a member of the 
bar, was permitted to be associated with the solicitor for the State in the 
prosecution of the case 1s likewise untenable. The discretion vested in 
the trial judge to permit private counsel to appear with the solicitor 
has existed in our courts from their incipiency. S. v. Lea, 203 N. C., 13, 
164 S. E., 787; S. v. Carden, 209 N. C., 404, 183 S. E., 898. 

The court asked each of the jurors already selected if they were related 
to Mr. Newell or were his clients; and also if they were related to the 
Reverend Doctor Ernest Neal Orr, who Mr. Newell stated had employed 
him, or were members of his church, to all of which interrogatories a 
negative answer was given. In view of the fact that defendants had 
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formerly interrogated the jurors upon other subjects, it is not seen how 
they could have been prejudiced by his Honor’s refusal to allow them to 
further interrogate the jurors, and especially is this true in the light of 
the fact that it does not appear in the record what other interrogatories 
the defendants desired to propound to the jurors. 

The testimony of one L. W. Teter offered by the State is- assailed 
by exceptive assignments of error properly brought forward by the 
appellants. Teter testified that. he was employed by the defendants to 
drive a truck from Charlotte, North Carolina, to Baltimore, Maryland, 
and there to load the truck with intoxicating liquors, and bring the 
truck and its load to North Carolina, and that in the course of his em- 
ployment he did so drive the truck and brought about fifteen loads of 
liquor from Baltimore to Charlotte. The objection to this testimony is 
based upon the contention that the witness was induced to make such 
statement while -in custody, and that such statement was induced 
by hope or extorted by fear. However, the statement, if made, was not 
introduced in evidence, and obviously therefore could not be made the 
bases for valid assignments of error. Testimony to the effect that the 
witness hauled liquor from Baltimore to Charlotte for the defendants was 
given by the witness himself, from the witness stand in the due course 
of the trial, and it cannot be assumed that such testimony was induced 
by hope or extorted by fear. It would rather be assumed, since there is 
an absence of the contrary appearing, that the judge would have pro- 
tected the witness from any abuse. Also any objection to the manner in 
which this testimony was procured was available only to the witness 
Teter and not to the defendants. S. v. Cobb, 164 N. C., 418, 79S. E., 
419. These assignments of error are not sustained. 

The defendants likewise assail by exceptive assignments of error prop- 
erly brought forward the testimony of one J. L. Nowall, superintendent 
of the Western Union Telegraph Company of Charlotte, to the effect 
that money orders in large amounts were sent via the telegraph company 
in the name of H. B. Carling from Charlotte, North Carolina, to L. W. 
Teter in Baltimore, Maryland. This evidence was introduced to cor- 
roborate the testimony of the witness Teter who had previously testified 
that Carl Lippard sent him the money in Baltimore with which to pay 
for the liquor he was to haul to North Carolina; that it was prearranged 
that Carl Lippard would so send the money by telegraph in the name of 
H. B. Carling. This evidence was clearly corroborative of the testimony 
of Teter. 

The witness Nowall testified that the money orders introduced in evi- 
dence were the original records kept in the office of the Western Union 
Telegraph Company in Charlotte; that he had charge of the records. 
The money orders were therefore competent evidence. Jns. Co. v. Rh. R., 
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1388 N. C., 42, 50 8S. E., 452. The fact that the witness Nowall did not 
personally make the records did not render them incompetent. Flowers 
v. Spears, 190 N. C., 747, 180 S. E., 710. These assignments of error 
are not sustained, 

The defendants make the following excerpt from the charge the basis 
of an exceptive assignment of error, to wit: “Now, in respect to that 
the Court charges you that you should be cautious of convicting on the 
unsupported testimony of an accomplice. However, our Supreme Court 
has repeatedly held that the unsupported testimony of an accomplice, 
while it should be received with caution, if it produces convineing proof 
of the defendants’ guilt, is sufficient to sustain a conviction.” This 
excerpt is in accord with S. v. Gore, 207 N. C., 618 (620), 178 S. E., 
209, and the assignment of error is therefore untenable. 

On the entire record, we find 

No error. 


STATE vy. HARVEY HUNT anno PURCELL SMITH. 
(Filed 19 May, 1943.) 


1. Criminal Law § 48c: Trial § 14— 
In a eriminal prosecution objections to the evidence of State’s witness 


must be made to questions at the time they are asked and to answers when 
given. Objections not so taken in apt time are waived. 


2. Criminal Law § 48c: Trial § 15— 
A motion to strike out testimony, to which no objection was aptly made, 


is addressed to the discretion of the trial judge, and his ruling, unless 
abuse of discretion appears, is not subject to review on appeal. 


3. Appeal and Error § 29— 


Exceptions referred to in defendants’ brief as “formal exceptions” and 
as to which no argument is made and no authority cited are deemed 
abandoned. Rule 28 of Rules of Practice in the Supreme Court. 


4, Criminal Law § 53a: Trial § 29a— 
A charge is to be construed contextually and not by detaching clauses 
from their appropriate setting. 


5. Trial §§ 35, 36: Criminal Law § 538d— 

Where the court charged the jury that they might convict defendants 
of rape, or of the lesser degrees thereof, as they should find from the 
evidence. failing to state, as fo one defendant, that they might also find 
him “not guilty.’ and the court thereafter recalled the jury and again 
clearly instructed the jury that they might find defendants “not guilty.” 
in terms which could not have been misunderstood, no prejudicial error 
is made to appear. 
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ApprEAL by defendants from Burney, J., at November Term, 1942, of 
RoBEsON. 

Criminal prosecution upon indictment charging defendants with the 
capital offense of rape of one Eldora Hinson Eason. 

Defendants pleaded not guilty. 

While the transcript of the evidence offered by the State is long and 
in detail, the following is a narrative of what it tends to show: 

On the afternoon of Tuesday, 27 October, 1942, around 5:30 o'clock, 
defendants Harvey Hunt and Purcell Smith, Indians, appeared at the 
place of business of Ball Cab Company in Fayetteville, North Carolina, 
and “wanted a cab” to take them to Rockfish Creek, which is located 
about four miles from Fayetteville on the Fayetteville-Lumberton high- 
way. In a few minutes George Harrell, taxi driver operating a 1941 
Plymouth, 4-door sedan, on which the name and telephone number of 
the Ball Cab Company appeared, left with them—defendant Hunt sit- 
ting in front seat with the driver, and defendant Smith in the back seat. 
When they approached the Rockfish Creek bridge defendants told the 
driver to “stop here,” or “park here.” And as he was in act of stopping 
Smith struck the driver in the side face with a blackjack or sandbag, 
and [unt “stucka gun” in his side. They took control of the car, robbed 
him of his pocketbook and contents, including about sixty-one dollars, 
and made him get in the back seat with his face down. Defendant Smith 
held him in that position at point of a gun while defendant Hunt drove 
the car. After passing through the town of St. Pauls and at a point 
about two miles below that town, Hunt turned the car into a dirt road 
that leads to and by the residence of Joseph Allen. The car was stopped 
beyond the Allen house, and Harrell was forced to get out and lie down. 
Defendant Smith got astride of him and, with gun in his stomach, held 
him there for about thirty minutes. In the meantime defendant Hunt 
turned the car around and drove away toward the highway. He was 
next seen when he overtook Mrs. Eldora Hinson Eason and her sister, 
Mrs. Elberta Hinson Capell, as they were walking on the highway from 
St. Pauls in direction of Lumberton and toward the home of their father, 
where they resided. He was driving a car on which name of Ball Cab 
Company appeared, and was coming from direction of St. Pauls toward 
entrance to this side road where he had left Harrell and defendant 
Smith. Mrs. Eason and Mrs. Capell had been to see another married 
sister, who was sick, and whose home was at St. Pauls. They left her 
home about 6:30 o’clock, “dusk dark,” after having prepared supper 
for her and her family. Upon overtaking them defendant Hunt asked 
if they wanted a ride, to which they replied “No”—-one saying, “We 
don’t live very far, we will walk.” Whereupon Hunt turned the ear 
“cater-cornered across the white mark in the road,” stopped opposite 
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them, jumped out, and, over their protests and pleadings, and with 
pistol in hand, forced them around, and to enter the front seat of the 
ear—Mrs. Eason in the middle, and Mrs. Capell next to the door. He 
then “slammed the door ... ran around ... got in on the other side 

. started up the car” and, with pistol still pointed at Mrs. Eason and 
her sister, who were protesting and begging to be let out, drove by their 
home and on to the said side road into which he turned and drove to and 
stopped within seventy-five yards of the Joseph Allen home, near where 
he had left Harrell and defendant Smith. When the car came and 
stopped there Smith “got off,” released Harrell and told him “to back 
off,” which he did and “took off,” as he expressed his leaving there. 
Smith then came to the car and got in the back seat, and, as he did, Hunt 
handed to him the gun and said: ‘Here, hold this on them.” At this 
moment Mrs. Capell jumped out of the car and ran to the home of 
Joseph Allen. Hunt chased her a part of the way and returned to the 
ear, and while Smith sat in the back seat, holding gun against the back 
of Mrs. Eason, Hunt backed the car out to the highway, and, headed 
away from St. Pauls, drove some distance. He then turned off the hard 
surface into a side road and, after going some distance thereon, stopped 
the car. There, as she pleaded and begged them “not to bother” her, 
they forced her to get out of the car, take off her step-ins and lie down 
in the road. Whereupon, with Smith standing there with the pistol on 
her, Hunt had sexual intercourse with her against her will. And, imme- 
diately thereafter, in the face of her continued pleading and begging, 
Hunt held the pistol on her while Smith had sexual intercourse with her 
against her will. She says: “I begged and pleaded like a dog.” Then 
they took her to a highway, put her out of the car and left. From there 
she made her way to a near-by filling station, and got some Indian boys 
there to take her home. She then told her mother what had happened 
to her. 

In the meantime, Harrell having reported his experiences to people 
living near, and to officers, and Mrs. Capell having reported to Joseph 
Allen and others at his home, to her father, and to officers her experience 
and the carrying away of her sister, Mrs. Eason, a search was begun. 
As a result, both defendants were arrested that night, in connection with 
which the taxi was retaken. Defendants were placed in jail. Later 
Harrell identified them as the men who robbed him and took the taxi. 
Mrs. Eason and Mrs. Capell identified defendant Hunt as the man who 
forced them into the car on the highway. And Mrs. Eason identified 
both defendants as the men who carried her away and had sexual inter- 
course with her against her will, as detailed by her. Also, after defend- 
ants were put in jail, upon examination that night by a doctor, the 


176 IN THE SUPREME COURT. [223 
STATE v. HUNT. 


person of each defendant bore evidence from which State contends it 
may be inferred that each had had recent sexual intercourse. 

Defendants offered no evidence. 

The verdict of the jury is: “The defendants are guilty as charged.” 

The judgment, as to each defendant, is death by asphyxiation. Eack 
defendant excepts thereto and appeals therefrom to Supreme Court, and 
assigns error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


Ellis BE. Page, J. BE. Carpenter, and F. D. Hackett for defendants, 
appellants. 


Winporne, J. Careful consideration of the several assignments of 
error upon which defendants challenge the judgments below fails to 
indicate prejudicial error. 

Iixceptions 2 and 3 are taken to the denial by the court of motions 
of defendant Hunt (1) to strike out testimony of witness as to what 
appeared upon the person of this defendant when examined by a doctor 
on the night of the alleged crime, as set forth in the narrative herein, 
and (2) that court instruct the jury to disregard such testimony. In 
this connection it appears of record that these motions were not made 
until the State had rested its case, and that the ground assigned by the 
court for denying each motion is that no objection was made to the testi- 
mony at the time it was elicited from the witness. In these rulings we 
find no error. The competency of such evidence finds support in the 
ease of S. rv. Cash, 219 N. C., 818, 15 8S. E. (2d), 277. But, if it be 
conceded that the testimony offered is incompetent, objection thereto 
should have been interposed to the question at the time it was asked as 
well as to the answer when given. An objection to testimony not taken 
in apt time if waived. S. «. AMerrich, 172 N. C., 870, 90 8S. E., 257. 
Afterward, a motion to strike out the testimony, to which no objection 
was aptly made, is addressed to the discretion of the trial judge, and his 
ruling in the exercise of such discretion, unless abuse of that discretion 
appears, is not subject to review on appeal. S. rv. Merrich, supra: S. v. 
Pits Att Na C7543, 080: Ba 1 Ot 

The exceptions 4 and 5 to refusal to grant motions for judgment as in 
case of nonsuit, C. S., 4643, as well as number 6, directed to a portion of 
the charge, are referred to in the brief for defendants as “formal excep- 
tions.” No argument is made and no authority is cited in support 
thereof. TTence, they are deemed abandoned. See Rule 28 of the Rules 
of Practice in the Supreme Court, 221 N. C., 562, at 565. S. uv. Howley, 


N.C.] SPRING TERM, 1943. 177 
STATE v, HuNT. 


220 N. C., 118, 16 8. E. (2d), 705. Flowever, the exceptions are with- 
out merit. 

Exceptions 7, 12 and 16 are to portions of the charge in which the 
court instructed the jury that under an indictment for rape, and under 
the evidence and law in this case, one of five verdicts, rape, assault with 
intent to commit rape, assault with a deadly weapon, assault on a woman 
by a man over the age of eighteen years, and not guilty, may be returned 
as to each defendant. The objection thereto is that “the instructions 
. . . omit any reference to the rule of reasonable doubt.” It appears of 
record, however, that the court fully, clearly and correctly instructed the 
jury as to the presumption of innocence with which defendants are 
clothed, and as to the burden being upon the State to prove the guilt of 
defendants beyond a reasonable doubt before they could be convieted of 
any offense. Thus, when the portions of the charge to which these excep- 
tions relate are read in connection with that which precedes and with 
that which follows, there is no conflict, or room for misunderstanding, 
and no error is made to appear. S. v. Utley, ante, 39. 

In closing the charge the court instructed the jury: “(You may retire, 
make up your verdict and let your verdict, gentlemen, reflect light, not 
heat, in the expression of truth and say by vour verdict whether you find 
the defendant, Harvey Hunt, guilty of the crime of rape, or guilty of the 
crime of assault with intent to commit rape, or guilty of an assault with 
a deadly weapon, or guilty of an assault upon a female, he being a male 
person over 18 years of age; and say by your verdict whether you find 
the defendant, Purcell Smith, guilty of the crime of rape, or guilty of the 
crime of assault with intent to commit rape, or guilty of an assault with 
a deadly weapon, or guilty of an assault upon a female, he being a male 
person over 18 years of age, or not guilty.) Retire gentlemen and say 
how you find.” Exception 15 is directed to the portion in parentheses— 
particularly in that among the verdicts which may be rendered as to 
defendant Hunt, that of “not guilty” is not included. However, the 
record shows that the jury was recalled to the courtroom and that then 
the court again instructed the jury “that you may find the defendant, 
Harvey Hunt, guilty of the crime of rape as charged, or vou may acquit 
him of that, or find him guilty of an assault with intent to commit rape, 
or you may acquit him of that, or find him guilty of an assault with a 
deadly weapon or you may acquit him of that, and find him guilty of 
an assault upon a female, he being a male person over 18 years of age, or 
you may return a verdict of not guilty.” And hke instruction was given 
as to defendant Smith. Under these circumstances it is clear that the 
jury could not have understood that a verdict of “not guilty” could not 
be rendered. No prejudicial error is made to appear. 
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Several other excerpts from the charge are assigned as error. If any 
of these, isolated from the rest of the charge, be conceded to be subject 
to challenge, when they are read contextually with the portions of the 
charge which precede and which follow no error appears. 8S. v. Utley, 
supra. Serattm consideration of such assignments would only consume 
space without serving a useful purpose. 

In fine, the State’s evidence on which defendants were tried, as shown 
in the record on this appeal, manifests in them a spirit of ruthless in- 
difference to the rights of others, and of pitiless atrociousness. The 
evidence as to every element of the crime alleged is sufficient to support 
a verdict of guilty as charged. The record shows that the case was 
fairly presented to the jury in a trial free from prejudicial error. 

In the trial and judgments on the verdict there is 

No error. 


FE. S. McNEILML ef at. v. JOHNNIE L. MCNEILUG ET At. 
(Filed 19 May, 1948.) 


1. Fiduciaries § 2: Fraud § 11: Wills § 23c: Deeds § 2c— 


In certain known and definite fiduciary relations, if there be dealing 
hetween the parties, on complaint of the party in the power of the other. 
the relation of itself. and without other evidence, raises a presumption of 
fraud as a matter of law. which annuls the act unless such presumption 
be rebutted by proof that no fraud was committed, and no undue influ- 
ence or moral duress exerted. Among these relations are (1) trustee and 
ecstui que trust: (2) attorney and client: (8) mortgagor and mortgagee: 
(4) guardian and ward: and (5) principal and agent. 


2. Wills § 25: Deeds § 2c— 


In an action to set aside deeds and issue of devisavit vel non. consoli- 
dated and tried together. where the evidence showed that, at the time 
of the execution of the instruments in suit. the grantee in the deeds and 
the executor and principal beneficiary in the will was the agent of grantor 
and testatrix and was in full charge of her farm and all of her business 
affairs, it was reversible error for the court to fail te charge that such 
circumstances create a strong suspicion of fraud and undue influence and 
the Inw casts upon such grantee and principal beneficiary the burden 
of removing such suspicion by offering proof that the instruments in 
question are the free and voluntary act of the maker, 


3. Trial §§ 29a, 32— 


A judge in his charge to the jury should present every substantial and 
essential feature of the case embraced within the issues and arising on 
the evidence and this without any special prayer for instructions, which 
is only necessary in reference to subordinate matters. C. &., 564. 
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4. Evidence § 57— 
A failure to testify, standing alone, ordinarily counts for naught against 
a party; but, when the case is such as to call for an explanation, the 
failure of the party, who should make such explanation, fo go upon the 
stand may be used against him. 


5. Wills § 25— 

Where, in an action to set aside deeds and issues of devisavit vel non, 
consolidated for trial, the judge charged the jury that recitals in the 
deeds and in the will were some evidence of mental capacity, it was error 
for the court, upon proper prayer of caveators and those attacking the 
deeds, to refuse to instruct the jury that, if they were satisfied from the 
evidence that grantor and testatrix did not give directions for the recitals 
in the deeds and will, then such recitals would not be evidence of mental 
‘apacity. 

G. Wills 8§ 23b, 238c: Deeds § 2a— 

Provisions of a will, and recitals in other writings. may be considered 
by a jury, in connection with other evidence, as bearing on the issue of 
mental capacity and undue influence. 


APPEAL by plaintiffs and caveators from Thompson, J., at October 
Term, 1942, of Ronxson. 

Civil actions to set aside deeds, and issue of devisavit vel non, con- 
solidated for trial and heard together, as all are based on alleged mental 
incapacity and the same series of events which it 1s alleged unduly 
influenced the execution of the deeds and will. 

The record discloses that in December, 1938, Mrs. Florence McNeill 
Hall found herself a widow and the owner of a 200-acre farm in Robeson 
County. She made her cousin, Johnnie L. McNeill, her “supervisor” or 
agent and invested him with authority to look after the renting and 
management of her farm. In a power of attorney, executed 24 Novem- 
ber, 1941, it is recited “the said Johnnie L. McNeill has been looking 
after the renting of said lands since the year 1938 ... and whereas 
the said Johnnie L. McNeill has agreed that he will look after the rental 
of said farm and its management (for the years 1942 to 1945) without 
any charges to the said party of the first part as he has heretofore done,” 
now, therefore, etc. 

On 18 January, 1939, Florence McNeill Hall executed a paper writing 
in the form of a deed purporting to convey to Johnnie L. MeNeill, in 
consideration of $10 and other valuable considerations, 75 acres of her 
land, first reserving to herself the privilege of a life estate therein. A 
little later, on 22 April, 1939, she executed another paper writing in the 
form of a deed purporting to convey to Johnnie L. McNeill and his wife, 
Fula McNeill, in consideration of $10 and other valuable considerations, 
105 acres of her farm, first reserving to herself a life estate therein, and 
also subject to a certain lease executed to R. H. Nye. On the same day, 
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to wit, 22 April, 1939, she executed and published a paper writing pur- 
porting to be her last will and testament in which Johnnie L., McNeill is 
named as sole executor and principal beneficiary. The First Presby- 
terian Church is given some woods land, subject to be defeated, however, 
‘of Johnnie McNeill and wife, Eula McNeill, shall pay or cause to be 
paid to the Trustees of the First Presbyterian Church of Lumberton, 
N. C., the amount of $400 in cash within twelve (12) months from the 
date of my death.” 

Thereafter, on petition duly filed before the elerk of the Superior 
Court of Robeson County, 19 December, 1941, Florence McNeill Hall 
was adjudged “incompetent, from want of understanding, to manage her 
affairs, by reason of physical and mental weakness, on account of old 
age and disease,” and P. 8. Kornegay was appointed trustee of her estate 
pursuant to provisions of C. 8., 2285. 

At the time of Mrs. Hall’s death in April, 1942, she was eighty years 
of age. Wer will was probated in common form on 7 April, 1942. 

On 10 April, 1942, the plaintiffs instituted two actions, one to set aside 
the deed of 18 January, 1939, and the other to set aside the deed of 
22 April, 1989, both actions being grounded on alleged mental incapacity 
and undue influence. Then on 238 May, 1942, a caveat was filed to the 
will of Florence McNeill Hall upon the same grounds of alleged mental 
incapacity and undue influence. 

There was much evidence pro and con on both issues. 

From adverse verdicts and judgments thereon, the plaintiffs and 
eaveators appeal, assigning errors. 


T. A. McNeill, McLean & Stacy, and Varser, McIntyre & Henry for 
caveators and plaintiffs, appellants. 
L. J. Britt, F. D. Hackett, and Johnson & Timberlake for propounders 


and defendants, appellees. 


Stacy, C. J. The case here may be made to turn on exceptions to the 
charge. 

First. The appellants except to the charge on the ground that they 
were given no benefit of the presumption arising from the fiduciary rela- 
tion existing between the grantor and testatrix on the one hand and the 
grantees and principal beneficiary on the other at the time of the execu- 
tion of the deeds and will. 

It is in evidence that Johnnie L. McNeill, grantee in both deeds and 
principal beneficiary under the will, was, at the time of their execution, 
manager in full charge of Mrs. IIall’s farming operations. This was her 
only business. In a letter to Toward Nye, she speaks of “Johnny Me” 
as “my supervisor, he & his wife are my very best friends.” 
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The law is well settled that in certain known and definite “fiduciary 
relations, if there be dealing between the parties, on the complaint of the 
party in the power of the other, the relation of itself and without other 
evidence, raises a presumption of fraud, as a matter of law, which annuls 
the act unless such presumption be rebutted by proof that no fraud was 
committed, and no undue influence or moral duress exerted.” Lee v. 
Pearce, 68 N. C., 76. Among these, are, (1) trustee and cestuz que trust 
dealing in reference to the trust fund, (2) attorney and client, in respect 
of the matter wherein the relationship exists, (3) mortgagor and mort- 
gagee in transactions affecting the mortgaged property, (4) guardian and 
ward, just after the ward arrives of age, and (5) principal and agent, 
where the agent has entire management so as to be, in effect, as much 
the guardian of his principal as the regularly appointed guardian of an 
infant. Abbitt v. Gregory, 201 N. C., 577 (at p. 598); Harrelson v. 
Coe; 207 Ns. 651, 178 8. Ey 3615 Jiinton v7. West, 207: N. Cx 708. 
178 8. E., 356; WeLeod +. Bullard, 84 N. C., 515, approved on rehear- 
ing, 86 N. C., 210; Harris v. Carstarphen, 69 N. C., 416; Walliams v. 
Powell, 836 N. C., 460. 

“When one is the general agent of another, who relies upon him as a 
friend and adviser, and has entire management of his affairs, a pre- 
sumption of fraud, as a matter of law, arises from a transaction between 
them wherein the agent is benefited, and the burden of proof is upon 
the agent to show by the greater weight of the evidence, when the trans- 
action is disputed, that it was open, fair and honest.” Smith 1. Moore 
(7th syllabus), 149 N. C., 185, 62 S. E., 892. 

There is also authority for the position that “when a will is executed 
through the intérvention of a person occupying a confidential relation 
towards the testatrix, whereby such person is the executor and a large 
beneficiary under the will, such circumstances create a strong suspicion 
that an undue or fraudulent influence has been exerted, and then the 
law casts upon him the burden of removing the suspicion by offering 
proof that the will was the free and voluntary act of the testator.” In re 
Will of Amelia Everett, 153 N. C., 83, 68 S. E., 924. 

Wigmore puts it this way: “Where the grantee or other beneficiary of 
a deed or will is a person who has maintained intimate relations with the 
grantor or testator, or has drafted, or advised the terms of the instru- 
ment, a presumption of undue influence or of fraud on the part of the 
beneficiary has often been applied.” Evidence (83rd Ed.), see. 2503, and 
cases cited in note. 

The doctrine rests on the idea, not that there zs fraud, but that there 
may be fraud, and gives an artificial effect to the relation beyond its 
natural tendency to produce belief. Peedin v. Oliver, 222 N. C., 665; 
ITarris v. Hilliard, 221 N. C., 329, 20 8S. E, (2d), 278. 
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This principle, it would seem, was applicable to the facts of the instant 
record, as Johnnie McNeill at the time of the execution of the instru- 
ments in suit, was the supervisor of Mrs. Hall’s farm and in full charge 
of her business affairs. He purportedly takes as grantee in both deeds 
and is named sole executor and principal beneficiary in the will. 

The failure to present these essential features of the case to the jury 
must be held for error, Their pertinency is heightened by the fact that 
neither Johnnie L. McNeill nor his wife testified in the case. Hudson 
». Jordan, 108 N. C., 10, 12 8S. E., 1029. True, the failure to testify, 
standing alone and without reference to the circumstances, ordinarily 
counts for naught against a party, and the jury should presume nothing 
therefrom; but when the case is such as to call for an explanation, as 
here, a different situation is presented. Powell vr. Strickland, 163 N.C., 
393, 79S. E., 872; In re Hinton, 180 N. C., 206, 104 S. E., 341. The 
authorities are at one in holding that a judge in his charge to the jury 
should present every substantial and essential feature of the case em- 
braced within the issues and arising on the evidence, and this without 
any special prayer for instructions. C.8., 564; 8.7. O'Neal, 187 N. C., 
22,120 S. E., 817; S. ». Merrick, 171 N. C., 788, 88 S. E., 501. It is 
only in reference to subordinate features of the case that special requests 
are necessary. S.v. Hilts, 203 N. C., 836, 167 S. E., 67. 

Indeed, the statute provides that in jury trials, the judge “shall state 
in a plain and correct manner the evidence given in the case and declare 
and explain the law arising thereon.” C.S., 564. We have said in a 
number of cases that this confers a substantial legal right upon litigants, 
and that it “calls for instructions as to the law upon all substantial 
features of the case.” Williams v. Coach Co., 197 N. C.. 12, 147 S. E., 
435; S. 0. Robinson, 2138 N. C., 278, 195 8. E., 824; 8S. 7. Bryant, 218 
N.C., 752, 197 S. E., 580; Waelson vw. Wilson, 190 N. C., 819, 180 8S. E., 
834; Watson «. Tanning Co., 190 N. C., 840, 180 S. E., 833; Bowen »v. 
Schnibben, 184 N. C., 248, 114 S. E., 170; Blake «. Smith, 1638 N. C., 
274, 79 S. E., 596; Holly v. Holly, 94 N. C., 96; S. «, Matthews, 78 
N. ©., 523; S. v7. Dunlop, 65 N. C., 288. 

The purport of the decisions may be gleaned from the following 
excerpts: “The failure of the court to instruct the jury on substantive 
features of the case arising on the evidence is prejudicial. This is true 
even though there is no request for special instruction to that effect.” 
Spencer v. Brown, 214 N. C., 114, 198 S. E., 680. “On the substantive 
features of the case arising on the evidence, the judge is required to give 
correct charge concerning it.” School District v. Alamance County, 211 
N. C., 218, 189 S. E., 873. “A judge in his charge to the jury should 
present every substantial and essential feature of the case embraced 
within the issue and arising on the evidence, and this without any special 
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prayer for instructions to that effect.” S. v. Merrick, 171 N. C., 788, 
88 8. E., 501. “When the evidence is susceptible of several interpreta- 
tions a failure to give instructions which declare and explain the law 
in its application to the several phases of the evidence is held for re- 
versible error.” Walliams v. Coach Co., supra. 

.\ situation quite similar to the one here presented arose in the case of 
flauser v. Furniture Co., 174 N. C., 463, 93S. E., 961. There, a minor 
between the ages of 12 and 13, suing for personal injuries, lcst before the 
jury on the issue of contributory negligence. The failure of the judge 
to instruct the jury that the evidence should be considered and the issue 
determined in the light of the presumption against contributory negli- 
gence arising on the evidence, was held for error, and this without any 
special prayer for instructions, the Court saying: “It is not a mere 
omission in reference to a ‘subordinate feature of the cause, or some 
particular phase of the testimony,’ but is to be considered as a ‘substan- 
tial defect,’ which may be raised by an exception properly entered and 
requiring that the issue be submitted to another jury.” 

The same rule would seem to be applicable here. The plaintiffs and 
eaveators lost before the jury on the issue of undue influence. No refer- 
ence is made in the charge to the presumption of fraud arising out of the 
relation of the parties. The two cases appear to be alike. The situations 
are similar. 

Second. In giving the contentions of the defendants and propounders, 
the court called. the jury’s attention to the recitals in the deeds as show- 
ing ex proprio cigore knowledge of the grantor’s properties and evidence 
of mental capacity. Attention was also directed to the preamble and to 
the several clauses of the will as evidence of Mrs. Hall’s mental capacity, 
e.g., “They say and contend that the paper writing itself shows in the 
preamble that she was of sound mind . . . that the person best qualified 
to know whether or not Mrs. Hall was of sound mind at that time was 
Mrs. Hall herself.’ The preamble recites, “I, Florence McNeill Hall, 
... being of sound mind,” ete. 

In apt time, counsel for plaintiffs and caveators asked the court to 
instruct the jury that if they were satisfied from the evidence that Mrs. 
Hall did not give directions for the recitals in the deeds and will, “then 
such recitals would not be evidence in this case of mental capacity.” 

It would seem that in the circumstances here disclosed, the plaintiffs 
and caveators were entitled to this instruction. 

It is true, in a number of cases the provisions of a will and the recitals 
in other writings have been allowed to be considered by the jury in econ- 
nection with other evidence, as bearing upon the issues of mental capacity 
and undue influence. Jn re Will of Beale, 202 N. C., 618, 163 S. E., 
684; In re Hardee's Will, 187 N. C., 881, 121 8. E., 667; Tn re Burns’ 
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Will, 121 N. C., 836, 28 S. E., 519. But in no case where this has been 
done has it been predicated upon a finding that the testator or maker 
was not the author of the provisions or recitals and gave no instructions 
in respect of their composition. Jones v. Walliams, 176 N. C., 245, 96 
S. E., 1036. Here, the very question at issue is whether these recitals 
correctly express the mind of a competent person free from any fraud 
or undue influence, in the face of a presumption that they do not. 

A. careful perusal of the entire record induces the conclusion that a 
new trial should be awarded. It is so ordered. 

New trial. 


STATE vy. PETE MILLER anp A. B. MILLER. 


(Filed 19 May, 1948.) 
1. Homicide § 11— 


In a prosecution for homicide, where defendants are on their own 
premises, they are under no obligation to retreat, and if assaulted, they 
have the right to stand their ground and return blow for blow, or shot 
for shot, in their own necessary self-defense; and they are under no duty 
to “quit the combat” or give notice that they have abandoned the fight 
thus thrust upon them, They are entitled to have the law of self-defense, 
tix applied to these facts, explained to the jury. 


2. Homicide § 27f— 

Where, in a prosecution for murder, the Millers, father and son. defend- 
ants, and the deceased Grimsleys, father and son, engaged in a fight and 
both sides retired from the field, and the defendants’ evidence tends to 
show that thereafter while the two defendants were at work in or near 
the barn on their own premises, they were murderously assaulted with 
firearms by the Grimsleys and in their self-defense shot and killed both 
Grimsleys, it was reversible error for the court to charge the jury that 
self-defense would not be available to the defendants, if they provoked 
the fight by language or conduct towards the Grimsleys which was calcu- 
lated or intended to bring about the difficulty, unless they had abandoned 
the fight and given their adversaries notice thereof. 


AppEaL by defendants from Thompson, J., at September Term, 1942, 
of Rosreson. New trial. 

Criminal prosecution under indictments for the murder of O. D. 
Grimsley and for the murder of W. G. Grimsley, consolidated for trial. 

The defendants live on a small farm about one-half mile east of the 
hard surfaced highway leading from Fairmont, N. C., to Lake View, 
S. C., which Pete Miller purchased from O. D. Grimsley. O. D. Grims- 
ley owned farm land on both sides of the Miller land. To go from the 
homestead land on the highway to the farm on the other side of the 
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Miller land the Grimsleys usually traveled the farm or neighborhood 
road that passed the Miller home, corn erib and other outhouses. 

A. B. Miller is the son of Pete Miller and lives with him. W. G. 
Grimsley is the son of O. D. Grimsley and lives in a house on the O. D. 
Grimsley place. Pete Miller is the son-in-law of O. D. Grimsley. 

On the morning of 22 April, 1942, W. G. Grimsley left the home 
place on his way to the other farm, traveling the farm road with a mule 
and plow. The plow was on a sled or drag. Pete Miller had dug a 
small trench across this road about 200 vards east of his house, but on 
his land, to drain off the surface water. When W. G. Grimsley reached 
this drain he stopped and began to fill it up. Pete Miller sent the de- 
fendant A. B. Miller to reopen the drain. He would open it as fast as 
Grinisley filled it. Pete Miller then came out with a four-foot plank or 
slab, urged A. B. to “knock hell out of him with the hoe” and, upon 
arriving at the scene, assaulted Grimsley with the piece of board, or, as 
shown by other testimony, Grimsley assaulted A. B. and Pete, in an 
effort to get him off his premises, struck at him with the slab or board. 

They then separated, the Millers going back to their home and Grims- 
ley going on to the home of one Dow, the tenant on that farm. There 
he got Dow’s gun. Dow and another tenant disarmed him. Grimsley 
then returned to his father’s home by a woods path. He told his father, 
O. D. Grimsley, of the difheulty. A few minutes later the two Grimsleys 
and the wife of O. D. left and went to the home of W. G. Grimsley. 
W. G. Grimsley went in, remained a few minutes and came back. All 
of them, including the wife of W. G., then went down the highway to 
the farm road, turned into the farm road and went on to Pete Miller’s 
house. This was about 30 minutes after the incident at the drain. 
From here on the evidence is in sharp conflict. 

Aecording to the evidence for the State the four Grimsleys were on 
their way to the other farm to pull tobacco plants. As they neared the 
Miller home none of the Millers could be seen. The defendants had 
concealed themselves in a corn crib near the path, Pete being armed with 
a gun and A. B. witha rifle. As the Grimsleys, who were walking ahead 
of their wives, went by the corn crib, Pete emerged, shot O. D. and said: 
“T am going to get even with you.” Then A. B. Miller came from the 
corn erlb and commenced shooting. The Grimsley men drew pistols 
and returned the fire. As a result both Grimsleys were killed. 

The version of the defendants is quite different. After the difficulty 
at the drain the Millers had breakfast and Pete and A. B. went to the 
barn. Pete began to repair a corn and bean planter in front of the 
barn and A. B. went in the crib and began shucking corn. As the 
Grimsleys passed the dwelling Mrs. O. D. Grimsley remarked, “I do not 
see any of them around here.” They proceeded on and discovered Pete 
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at the barn working on machinery. He heard Mrs, Grimsley say, “Odey, 
don’t do that, don’t do that, Pete ain’t bothered you.” As Pete raised 
up, turned and looked at them, the Grimsleys opened fire, cursing and 
saying they would kill him. O. D. Grimsley took a position to the right 
and W. G. Grimsley took a position to the left of the barn door, subject- 
ing Pete to a crossfire. Pete Miller jumped and grabbed his shotgun 
just inside the barn door and fired between them. They then rushed 
him as he reloaded. O. D. Grimsley then said: “I will kill you, God 
damn you.” Pete then fired a second time, the load striking O. D. in 
the abdomen. About this time A. B. Miller jumped out the door and, 
seeing the Grimsleys firing at his father, shot W. G. Grimsley with a 
rifle just as Grimsley was in the act of firing at Pete. Both Grimsleys 
died from the wounds received. 

The solicitor announced at the beginning of the trial that he would 
not seek a verdict of murder in the first degree. 

The jury returned for their verdict that Pete Miller is guilty of mur- 
der in the second degree in the death of O. D. Grimsley and not guilty 
as to the death of W. G. Grimsley, and A. B. Miller is guilty of man- 
slaughter in the death of W. G. Grimsley and not guilty as to the death 
of O. D. Grimsley. The court pronounced judgment on the verdict and 
defendants appealed, 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 

T. A. McNeill, W. S. Britt, C. P. Britt, and Varser, McIntyre & 
Henry for defendants, appellants. 


BarnuIty, J. In its charge the court instructed the jury as to Pete 
Miller as follows: 

“There is another principle applicable, as I understand the evidence in 
this case, and that is this: If the defendant, Pete Muller, provoked the 
fight or the killing by using any language or conduct toward the de- 
ceased, O. D. Grimsley, or the son of the deceased, W. G. Grimsley, 
which was calculated and intended to bring about the fight, then, gentle- 
men of the jury, the plea of self-defense would not be available to him, 
unless he shows that he had abandoned the fight, and that the deceased 
had notice of such abandonment before the mortal wound was given.” 

As to A, B, Miller he charged as follows: 

“This plea of self-defense would not be available to the defendant, 
A. B. Miller, if he provoked the difficulty by language or conduct which 
was calculated or intended to bring about the difficulty, unless he had 
quitted the fight in good faith and given his adversary notice of such 
action on his part.” 
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If the homicides occurred in the manner and under the circumstances 
disclosed by the testimony for the State there was no element of self- 
defense in the killings. The defendants are guilty, at least, of murder 
in the second degree. This, however, the defendants deny. They insist 
that they killed their assailants under the circumstances outlined by 
them. It is upon this theory and upon this state of facts that they press 
their plea of self-defense. 

There is nothing in their testimony to indicate that they used any 
language calculated or intended to bring on the fight or that they other- 
wise provoked the difficulty. They were on their own premises. They 
were under no obligation to retreat. S.v. Anderson, 222 N. C., 148, and 
cases cited. If they were assaulted in the manner outlined by them they 
had the right to stand their ground and return blow for blow or shot for 
shot in their own necessary self-defense. Being on their own premises 
at their own home when murderously assaulted they were under no duty 
to “quit the combat” or give any notice that they had abandoned the 
fight thus thrust upon them. They are entitled to have the law of self- 
defense, as applied to these facts, explained to the jury. 

An examination of the charge as a whole discloses that the court below 
conceived that the right of self-defense, if any, did not grow out of the 
circumstances immediately arising at the barn. It assumed instead that 
this fight was a continuation of the difficulty which arose some time 
theretofore at the drain ditch. In stating the contentions it enlarged 
upon this theory, both from the standpoint of the State and of the 
defendants, charging the jury in part as follows: 

“The State says and insists further that the plea of self-defense is not 
available to either of the defendants in this case, because in this case the 
defendants, one or both of them, provoked this fight, brought on the 
difficulty down there where the drain was dug across the road, that that 
started the fight, that W. G. Grimsley was down there at the time filling 
possibly a little drain across the road ... and that A. B. Miller pro- 
voked this difficulty, caused it to start in the first place, that they never 
quitted the fight or if they did quit it, they. never notified either O. D. 
Grimsley or W. G. Grimsley that they had quitted the fight, but instead 
of that they went to their home, Pete Muller getting the shotgun and 
A. B. Miller getting the rifle and went down to the barn with intent, so 
the State says and insists, as this evidence discloses, of killing W. G. 
Grimsley when he came back after his mule and plow.” 

This tends to emphasize rather than to mitigate the error. The rule of 
law as stated by the judge relates to an affray presently existing and not 
to prior difficulties. We do not understand that under these conditions 
the defendants would be deprived forever thereafter of the right to 
defend themselves unless or until they gave some further notice to the 
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Grimsleys that they did not intend to pursue the matter further. The 
law is not so harsh or so unreasonable. While the former assault may 
have been the motivating cause of the gun battle it did not require the 
application of this limitation upon the right of self-defense, 

That occurrence tends rather to show malice on the part either of the 
Grimsleys or of the defendants. If the Grimsleys assaulted the defend- 
ants at the barn, as contended by them, their conduct was prompted, no 
doubt, in part at least, by animosity engendered at the drain ditch. If 
the defendants waylaid and shot the Grimsleys, as contended by the 
State, the same is true as to them. These phases of the testimony should 
be submitted to the jury under proper instructions. 

It follows that the quoted charge, as given, had no application to the 
facts in this case. Under the theory of the State the defendants delib- 
erately concealed themselves, waylaid and killed the Grimsleys. Hence, 
it is not pertinent to the State’s evidence. If the jury should find that 
the homicides occurred as testified to by the defendants the charge is 
equally inapposite. It was misleading and had the effect of depriving 
defendants of their right of self-defense. 

We must not be misunderstood. Even if the Grimsleys assaulted the 
defendants at the barn with pistols in the manner and under the circum- 
stances testified to by them, the guilt or innocence of the defendants 
would depend upon the motive which prompted them to fight back. If 
they engaged in the gun battle as willing participants by reason of malice 
or 11] will instilled by the fight at the dram ditch they would be guilty 
of murder in the second degree. If they did so, prompted by passion 
aroused by an unprovoked assault and not by the motive of self-defense, 
they would be guilty of manslaughter at least. This, as well as the 
question of excessive force, is, in any event, for the jury. 

The indicated error in the charge entitles the defendants to a 

New trial. 


MRS. ADLENE CARTER v. CAROLINA REALTY COMPANY anp 
CATAWBA INVESTMENT COMPANY. 


(Filed 19 May, 1943.) 


1. Landlord and Tenant § 10— 


Jt is the duty of the owner of an apartment house to keep that part 
of the premises, of which he retains control for the use of all the tenants, 
in a reasonably safe condition. 
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2. Landlord and Tenant § 11— 


The landlord is not liable for injurics received by a tenant through 
failure of the landlord to light a common passageway, or to supply rail- 
ings or guards, when the condition was the same at the time of the letting. 


3. Negligence § 5— 


The fact that the defendant has been guilty of negligence, followed. by 
an injury, does not make him liable, unless the connection of cause and 
effect is established, and the negligent act of the defendant must be the 
proximate cause of the injury. 


4. Landlord and Tenant § 11— 


In an action against a landlord to recover damages for personal inju- 
ries, where plaintiff’s evidence tended to show that she was injured in 
defendants’ apartment house, where she lived as a tenant, by misjudging 
her step and falling on a badly lighted, common stairway without railing 
or guard, which she was in the habit of using, judgment of nonsuit was 
properly allowed. 


AppraL by plaintiff from Harris, J., at November Term, 1942, of 
MECKLENBURG. 


Civil action to recover damages for personal injuries resulting from a 
fall down a stairway in the hall of an apartment house, located at 107 
Grandin Road, Charlotte, N. C., where plaintiff resided. 

Plaintiff alleges the stairway was inadequately lhghted, was not 
equipped with banisters, the steps were worn and the edges rough, all 
of which caused her to fall and sustain serious injuries. She further 
alleges the defendants permitted a refrigerator to be placed near the 
head of the stairway, which cut off some of the hght which would have 
shown from another light located down the hall. 

It is admitted that the defendant Catawba Investment Company, is the 
owner of the apartment house and the Carolina Realty Company is the 
rental agent of the owner. 

It is also admitted the stairway consists of seven or eight steps, with 
a wall on each side but is not equipped with banisters and never had 
been so equipped. 

The stairway leads from the hallway on the first floor of the apartment 
house to the outside entrance or back porch and to the basement of the 
building. 

The evidence tends to show that the defendants retained control of 
the halls and stairways in the apartment house for the benefit of all the 
tenants thereof. The lights in the halls of said building were controlled 
by a switch in the basement of the building and were turned on and off 
by Lindsay Hargrove, the janitor of the building, who was an employee 
of the defendant, Carolina Realty Company. 
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The evidence discloses that plaintiff, on Monday night, 17 November, 
1941, went down the stairway in question to the back porch of the apart- 
ment house to get a mop, which she kept there; she returned to her 
apartment using the same stairway. Later, between seven and eight 
o’clock, the plaintiff started down the stairway, holding the wet mop, 
she testified “So it wouldn’t touch me. I had on good clothes,” and 
further: “I was carrying the mop down the steps to put it back where 
I got it from and in doing so, stepped from one step to the other, I 
didn’t step quite far enough over the second or third step and my heel 
caught on the steps. The lights were dim and this light over the steps 
was out. The light that gave light to the steps was out. It was dark, 
of course, with the light out and the other lights being dim. The lights 
were very dim and I could see a vision of the steps but I could not see 
the steps plainly.” On cross-examination, she testified: “I thought I 
was stepping over the step. I thought I was over and when I went to 
put my foot down, my heel caught on the edge of the step. I didn’t get 
it far enough over, that’s what threw me. My heel caught on this edge 
here. I had not got my foot as far over as it was necessary to make 
the step and I hadn’t got my foot as far over as I thought I had.” She 
also testified there was a light in the middle of the hallway and it was 
burning. A refrigerator was in the hall near the top of the steps, which 
cut off some of the light from the hallway. 

Plaintiff’s evidence further tends to show the light over the stairway 
in question had been out for four or five nights and the janitor had 
been requested several days before the accident to replace the same. 
The janitor testified he had not been requested to replace the light, but 
admitted the light was not burning Saturday night, 15 November, 1941, 
and had not been replaced at the time of the accident. 

At the close of plaintiff’s evidence, the defendants moved for Judgment 
as of nonsuit. Motion allowed and judgment signed accordingly. Plain- 
tiff appeals, assigning error. 


Guy T. Carswell and Frank H. Kennedy for plaintrff. 
H.C. Jones and Brock Barkley for defendants, 


Denny, J. It is the duty of the owner of an apartment house to 
keep that part of the premises of which he retains control for the use 
of all tenants in a reasonably safe condition. In the absence of any 
agreement on the subject, a landlord’s duty to his tenant with respect 
to a common passageway in a house consisting of several tenements is 
to keep such passageway in the condition it was in at the time of the 
letting, 10 R. C. L., p. 1040, and in 36 C. J., p. 215, we find the law 
stated as follows: “On the analogy of the lack of a common-law duty on 
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the part of a landlord to light common passageways, it has been held 
that a landlord is not liable for injuries received by a tenant through the 
failure of the landlord to supply railings or guards when the condition 
was the same at the time of the letting. But the duty to maintain rail- 
ings and guards may be imposed by statute.” 

The defendants moved for a bill of particulars, the motion was granted, 
and plaintiff set forth in her bill of particulars: “That plaintiff was 
caused to fall on said steps by reason of the light that was under the 
direction and supervision of the defendants being out in the hallway 
and which had been out for some time prior to the time she was hurt on 
the night of November 17th, 1941, and too there was no banisters that 
plaintiff could hold to in going down the dark stairway which was 
unlighted by reason of the light not having been replaced, and further 
that the steps, by reason of usage and heavy articles having been bumped 
on them, the edges of them were broken and uneven, all of which caused 
her not to be able to see the risers of the steps and by reason of the 
broken and uneven edge she was unable to locate her foot properly on 
the steps.” However, her testimony does not disclose that the physical 
condition of the steps had anything to do with her failure to locate her 
foot properly thereon. In fact, on cross-examination, she afirmed the 
correctness of her written version of how the accident occurred, as 
follows: “That I had just finished supper when I took a mop which I 
had used to mop the kitchen and bath out of the apartment to put it on 
the porch; that I had been out on the porch a little earlier, about ten or 
fifteen minutes earlier, to get the mop and misjudged the step when I 
was taking it back; that the light at the landing had been out for four 
or five nights; that we noticed the light out and had been complaining; 
that the people upstairs also had been complaining; that the hall was 
very dark because the light on the second floor does not shine down to 
the first floor... . I had been down them once all right on the night I 
was hurt; that on second thought I did go down one time during that 
period when the light was out to call the janitor about the heat. I do 
not remember that I said ‘I don’t know what caused my fall unless it 
was that I misjudged the steps, thinking I was on the bottom step when 
actually I wasn’t.’... I did not understand. it that way. I said in 
the statement that J had on low heel shoes; that I do not believe there 
was anything unusual on the steps or anything wrong with them... . 
That the steps were on the inside of the building; that there is no railing 
or anything at all to catch to; that the front light was burning but the 
hall is long, and this would not light these steps very well. That state- 
ment is true as near as I could make it except I didn’t remember about 
being on the bottom step.” 
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The testimony does not support the allegation that the steps were 
defective, and under the authorities it cannot be held as a matter of law 
that it is negligence to fail to construct a banister in connection with a 
stairway where there is a wall on each side thereof, and it appears the 
same conditions exist in respect thereto as existed at the time the tenancy 
began. The only act of negligence upon which the plaintiff can rely 
on this record for a reversal of the judgment below, is the allegation that 
the stairway was insufficiently lighted. 

We do not think the evidence discloses any causal relation between 
the alleged negligence and the injury. The plaintiff was familiar with 
the stairway, she knew the lights were dim, she had gone up and down 
the stairway within ten or fifteen minutes prior to her injury and, 
according to her testimony, she misjudged her step; and said further: 
“T thought I was stepping over the step. I thought I was over and 
when I went to put my foot down, my heel caught on the edge of the 
step, I didn’t get it far enough over, that’s what threw me. I had not 
got my foot as far over as it was necessary to make the step and I hadn’t 
got my foot as far as I thought I had.” 

The Court said in Byrd v. Express Co., 189 N. C., 2738, 51 8S. E., 851: 
“Tf it is conceded that there was negligence on the part of defendant, we 
do not think there was sufficient evidence to be submitted to the jury 
that it caused the death of the plaintiff’s intestate. There must always, 
in actions of this kind, be a causal connection between the alleged act 
of negligence and the injury which is supposed to have resulted there- 
from. The breach of duty must be the cause of the damage. The fact 
that the defendant has been guilty of negligence, followed by an 
injury, does not make him lable for that injury, which is sought to be 
referred to the negligence, unless the connection of cause and effect is 
established, and the negligent act of the defendant must not only be the 
cause, but the proximate cause of the injury. Shear. & Redf. on Negli- 
gence (4th Ed.), sections 25 and 26.” Alexander v. Statesville, 165 
N. C., 527, 81 8. E., 768; Finch v. Michael, 167 N. C., 322, 83 S. E., 
458; Rice v. R. R., 174 N. C., 268, 93 S. E., 774; S. v. Sigmon, 190 
N. C., 684, 180 S. E., 854; Harper v. Bullock, 198 N. C., 448, 152 S. E., 
405; Smith v. Wharton,.199 N. C., 246, 154 S. E., 12; Lynch v. Tele- 
phone Co., 204 N. C., 252, 167 S. E., 847. 

The judgment of the court below is 

Affirmed. 
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THOMAS J. HILL er au. v. GEORGE L. STANSBURY kt At. 
(Filed 19 May, 1943.) 


1. Public Officers §§ Ta, 8— 


In a civil action by taxpayers against county commissioners and against 
the treasurer of the county to recover moneys paid to such treasurer in 
excess of his annual salary as fixed by law, where the evidence tended 
to show that the county treasurer’s salary was fixed at $1,800 a year in 
1927, and that in 1981, agreeable to the Machinery Act of that year, the 
commissioners designated the county treasurer to receive tax prepay- 
ments and for this extra service allowed him $1,200 per year additional, 
and again in 19389 allowed him $240 more per annum, both without legis- 
lative authority, judgment of nonsuit as to the commissioners was prop- 
erly allowed under the express provisions of C. S., 3206, there being no 
evidence of bad faith, ete., while such judgment as to the county treasurer 
is reversed. 


2. Public Officers § 5— 


A person, accepting a public office with a fixed salary, is bound to 
perform the duties of the office for the salary: and he cannot claim addi- 
tional compensation even though the salary is inadequate; nor is the 
case altered by subsequent statutes or ordinances increasing his duties 
and not his salary. He takes the office cum onere. 


APPEAL by plaintiffs from Bobbitt, J., at January Term, 1943, of 
(ZUILFORD. 


Civil action by taxpayers to recover on behalf of the county moneys 
paid to the county treasurer in excess of his salary as fixed by law. 

The facts are these: 

1. During the intervals here in question the salary of the county 
treasurer of Guilford County was fixed at $1,800 a year pursuant to 
ch. 247, Public-Local Laws 1927. 

2. In 1931, the board of commissioners of Guilford County, agree- 
ably to the provisions of the Machinery Act, ch. 428, sec. 805 (8), Public 
Laws 1931, designated the then county treasurer, W. C. Coble, to receive 
tax prepayments, made between 1 July and 1 October of any year, and 
for this extra service he was allowed $1,200 per annum. 

3. In January, 1939, the defendant, W. Clarence Johnson, succeeded 
W. C. Coble as treasurer of Guilford County. 

4. It is alleged, and there is evidence tending to show, that pursuant 
to appropriations made by the commissioners of Guilford County, the 
treasurer was paid from February, 1939, through June, 1941, at the 
rate of $3,000 per annum; and from July, 1941, through October, 1941, 
he was compensated at the rate of $3,240 per annum. 

5. On 3 September, 1941, in accordance with the provisions of C. S., 
3206, three of the plaintiffs herein served written demand upon the 


194 IN THE SUPREME COURT. [223 


HILL v. STANSBURY. 


defendants to institute a suit for the recovery of the excessive salary 
unlawfully received by the treasurer and unlawfully appropriated by 
the county commissioners. After the lapse of 60 days with no suit 
being instituted, this action was begun to recover for the benefit of the 
county the aforesaid sums in excess of the amounts allowed by law. 

6. Over objection, the defendants were permitted to offer evidence 
tending to show that the services rendered by the defendant, W. Clarence 
Johnson, as Prepaid Tax Collector, were well worth the additional sums 
allowed and paid him. 

From judgments of nonsuit entered (1) as to the county commissioners 
at the close of plaintiffs’ evidence, and (2) as to the treasurer upon con- 
sideration of all the evidence, the plaintiffs appeal, assigning errors. 


L. P. McLendon, Andrew Joyner, Jr., and York & Boyd for plainirffs, 
appellants, 
Clifford Frazer, King & King, and D. Newton Farnell, Jr., for de- 


fendants, appellees. 


Stacy, C. J. This is one of the cases that was here at the Spring 
Term, 1942, on motion to strike portions of the pleadings, reported in 


221 N. C., 339, 20 S. E. (2d), 308. 


Ll. THe Action AGAINST THE COMMISSIONERS. 


The case as made out against the individual members of the board of 
county commissioners is wanting in sufficiency to show that they acted in 
bad faith, corruptly, or from motives of malice. Hence, on authority 
and under the express provisions of C. S., 3206, the judgment of nonsuit 
as to them must be sustained. Old Fort v. Harmon, 219 N. C., 245, 
13 S. FE. (2d), 426; Moore v. Lambeth, 207 N.C., 28, 175 S. E.. 714. 


Il. Tuer Action AGAINST THE TREASURER. 


The action against the treasurer stands on a different footing from the 
one against the commissioners. He received the money. 

It is to be observed imprimis that no new office was created when the 
commissioners, or the governing body of the county, pursuant to the pro- 
visions of the Machinery Act, ch. 428, sec. 805 (8), Public Laws 1931, 
designated the county treasurer as receiver of tax prepayments, or “Pre- 
paid Tax Collector” as he is spoken of in the record. Otherwise the 
constitutional provision in respect of double office-holding might call for 
some attention. Brigman v. Baley, 218 N. C., 119, 195 8S. E., 617. All 
that was done, and all that the commissioners were authorized to do, was 
to designate, from among the officers named in the statute, the one to 
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receive the tax prepayments. Freeman v. Comrs. of Madison, 217 N. C., 
209, 7S. E. (2d), 354. True, this added new duties to the office of the 
one designated, but no additional compensation was authorized to be paid 
therefor. Comrs. v. Credle, 182 N. C., 442, 109 S. E., 88; Borden v. 
Goldsboro, 173 N. C., 661, 92 S. E., 694. 

The general rule is, that where the duties of an officer have been 
increased by the addition of other duties germane to his office, in the 
absence of legislation authorizing an increase in his salary, such addi- 
tional duties. are to be performed without extra compensation. U. S. v. 
Kung, 147 U. S., 676; Anno. L. R. A., 1918 E, 761. In other words, 
extra compensation is not ordinarily allowed to officers for extra work, 
without legislative sanction. Hoyt v. U. S., 138 U. S., 10 How., 109. 
See Comrs. v. Davis, 182 N. C., 140, 108 S. E., 506, where legislative 
authority for increasing compensation was implied. It is to be noted, 
however, that the rule does not extend to services rendered in an inde- 
pendent employment, not incidental to the duties of the office, such as 
might have been performed by some other person. Converse v. U. 8., 
62 U.S., 21 How., 463; Detrovt v. Redfield, 19 Mich., 376. 

The compensation for official services is fixed by law. In some cases 
it may be extravagant; in others wholly inadequate. 43 Am. Jur., 150. 
It is not a matter of assumpsit or quantum meruit. Reed v. Madison 
County, 2138 N. C., 145, 195 S. E., 620; Osborne v. Canton, 219 N. C., 
139, 18 8. E. (2d), 265. Then, too, the work may become onerous from 
changed conditions or increased duties, but nothing in addition to the 
statutory reward may be claimed by the officer, however disproportionate 
to the value of his services it may be or may become. In such case he 
must content himself with the salary and fees allowed by law, and look 
to the bounty of the General Assembly for any additional remuneration. 
One who takes a public office is deemed to hold it cum onere. 37 Am. 
Jur., 879; 48 C. J., 691; MeQuillin on Municipal Corporations, Vol. 2, 
see. 544; Dillon on Municipal Corporations, Vol. I, 731; Borden v. 
(roldsboro, supra. 

“Tt is a well settled rule, that a person accepting a public office with a 
fixed salary, is bound to perform the duties of the office for the salary. 
Ife cannot legally claim additional compensation for the discharge of 
these duties, even though the salary may be a very inadequate remunera- 
tion for the services. Nor does it alter the case that by subsequent stat- 
utes or ordinances his duties are increased and not his salary. His under- 
taking is to perform the duties of his office whatever they may be from 
time to time during his continuance in office for the compensation stipu- 
lated—whether these duties are diminished or increased. Whenever he 
considers the compensation inadequate, he is at liberty to resign”— 
Potts, J.,in Evans v. City of Trenton, 24 N. J. S., 764. 
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The salary of the treasurer of Guilford County was increased by the 
General Assembly of 1943, Senate Bill 57 (Laws not yet published), 
but the act providing for the increase does not purport to validate the 
excessive payments heretofore made or to affect the amounts here in suit. 

It follows, therefore, that the additional amounts paid to the treasurer, 
over and above his salary of $1,800 a year as fixed by law, constitutes 
overpayments to which he is not entitled. Carolina Beach v. Mintz, 212 
N. C., 578, 194 S. E., 309. 

On appeal in respect of the commissioners, Affirmed. 

On appeal in respect of the treasurer, Reversed. 


W. D. YOKELEY, ADMINISTRATOR OF THE EstaTe oF GARY YOKELEY, v. 
KATE R. KEARNS. 


(Filed 19 May, 1943.) 
1. Automobiles § 12b— 


When one drives an automobile on a public street and sees, or by the 
exercise of due care should see, small children on or near the traveled 
portion of the street and apparently intending to cross, it is his duty to 
use proper care with respect to speed and control of his car, the giving 
of timely warning and the maintenance of vigilant outlook, to avoid 
injury, recognizing the likelihood of their running into or across the street. 


2, Automobiles § 18g—- 


In an action for damages based on negligence, resulting in the death 
of plaintiff’s intestate, a small boy under eight years of age, where plain- 
tiff’s evidence tended to show that his intestate was struck with great 
force by defendant’s automobile and killed, in the middle of a 39-foot city 
street, free from other traffic at the time, as he attempted to cross the 
street on his way from school, that the horn was not sounded, that the 
car traveled (carrying the boy’s body) 126 feet after hitting the boy before 
stopping, and the owner was heard to say at the scene of the accident, 
“TIT told the driver to slow up,” a judgment as of nonsuit was reversible 
error. 


ApPrEAL by plaintiff from Armstrong, J., at November Term, 1942, of 
GuILForD. Reversed. 


This was an action for wrongful death of plaintiff’s intestate alleged 
to have been caused by the negligence of the defendant in the operation 
of an automobile. 

The evidence offered by plaintiff tended to show that his intestate, a 
boy not quite eight years of age, while attempting to cross a street in 
High Point, was struck and killed by defendant’s automobile then being 


N.C] SPRING TERM, 1943. 197 


fm i rr a ge 


YOKELEY tv. KEARNS, 


driven for her by her employed driver. The unfortunate happening 
occurred shortly after noon, 17 December, 1941, near the intersection 
of Idol Street, on North Main Street. It appears that plaintiff’s intes- 
tate, the Yokeley boy, on his way home from school, with a number. of 
other children, had come across an open field which lay immediately 
east of Main Street, and had reached the east side of Main Street, appar- 
ently intending to proceed across Main Street and thence westwardly 
along Idol Street to his home on the latter street. Idol Street enters 
Main Street from the west, but does not cross. Beyond, to the east and 
approximately in line with Idol Street, was a path leading across the 
field to Johnson Street School, some 1,100 feet distant. 

Defendant’s automobile, occupied by herself and daughter, and driven 
by her chauffeur, was proceeding south along Main Street. Near the 
intersection of Idol Street the boy was struck and killed. The speed of 
automobiles in that section was limited to 25 miles per hour. Main 
Street was paved 39 feet from curb to curb. At Idol Street there had 
been painted on the pavement the words “Slow, School Zone,” but at 
this time as the result of traffic the words had been worn quite dim. As 
indicating the speed of the automobile, it appeared that from the point 
at the intersection of Idol Street where the boy’s hat and some blood 
were found to the point where the car stopped and the crushed body of 
the. boy fell from the fender to the ground was 126 feet; that the grill- 
work on the front of the automobile was broken in, and the glass of the 
left headlight was broken, and the shattered glass found scattered nearly 
as far back as where the hat was picked up. The noise of the impact 
when the boy was struck was very loud, and the body was badly broken 
and mangled, death ensuing instantly. Immediately after the collision 
the defendant Mrs. Kearns was heard to say, “I told the driver to slow 
up,” and the witness thought she added that she told him to stop, that he 
would hit somebody. Where the bov’s hat was picked up was in the 
middle of Main Street in front of Idol Street, and there were spots of 
blood along the middle of the street to where the car stopped just to the 
right of center of the street. The body was lying in the center. There 
was no other traffic on the street at the time, and there were no parked 
cars on either side of the street. The horn was not sounded. To the 
east and to the driver’s left on approaching the place of collision was an 
open level field without houses or obstruction to the view. A witness 
who passed this place in his automobile, going north on Main Street, 
shortly before the accident, observed the Yokeley boy and another small 
boy come from across the field to the east side of Main Street and cross 
the curb into the street and stop at the witness’ warning signal. Another 
witness, walking, came up Idol Street from the west and turned south on 
Main Street. She testified she saw the Yokeley boy and a group of small 
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boys come to the east curb of Main Street nearly opposite the intersection 
of Idol Street and stop, the Yokeley boy in front. She was not observant 
of the approach of the defendant’s automobile, or of exactly what hap- 
pened, but she saw the boy’s hat in the air, heard the “terrible noise”’ 
of the impact, and caught a glimpse of the rear of the automobile as it 
passed, and saw it stop at the point where the body fell to the ground. 

It was admitted in the pleadings that defendant was in control of the 
automobile and that it was being driven by her driver as her agent, 
acting at the time within the scope of his employment. It was also 
stipulated that the plaintiff’s intestate came to his death as a result of 
injuries received in the collision referred to in the complaint. 

At the close of plaintiff’s evidence defendant’s motion for judgment 
of nonsuit was allowed. From judgment dismissing the action, plaintiff 
appealed. 


C. A. York and Gold, McAnally & Cold for plainttff. 
Carter Dalton and Rupert T. Pickens for defendant. 


Drevin, J. The only question presented by this appeal is whether 
the plaintiff’s evidence considered in the light most favorable for him 
was of sufficient probative force to require its submission to the jury. 
Wall v. Bain, 222 N. C., 378. 

Was there evidence of negligence on the part of the defendant which 
proxunately caused the injury and death of plaintiff’s intestate? An 
examination of the record of the testimony offered below leads us to 
the conclusion that the question posed must be answered in the affirma- 
tive. Giving due consideration to the facts in evidence and to the infer- 
ences of fact reasonably deducible therefrom, we think the plaintiff 
was entitled to have the jury determine whether under the circumstances, 
and at the time and place described, the defendant failed to exercise the 
degree of care incumbent upon one who operates a motor vehicle upon 
a public street, and whether such failure was the proximate cause of the 
injury complained of. 

generally recognized principle of human conduct, in relation to 
those to whom the duty of reasonable care to avoid injury is owed, 
requires that the one charged with such duty should exercise that degree 
of eare and forethought which is commensurate with the dangers reason- 
ably to be anticipated. Calhoun v. Light Co,, 216 N. C., 256, 4S. E. 
(2d), 858. In accord with this principle, when one drives an automo- 
bile on a public street and sees, or by the exercise of due care should see, 
small children on or near the traveled portion of the street and appar- 
ently intending to cross, it 1s his duty to use proper care with respect 
to the speed and control of his automobile, the giving of timely warning 
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and the maintenance of vigilant outlook, to avoid injury, recognizing 
the likelihood of their running into or across the street in obedience to 
childish impulses. .JWoore v. Powell, 205 N. C., 636, 172 8. E., 327; Fox 
vt. Barlow, 206 N. C., 66,1738 S. E., 48; Smith v. Miller, 209 N. C., 170, 
183 S. E., 370; 5 Am. Jur., 618; 67 A. L. R., 317 (note). The destruc- 
tive result of the collision would tend to indicate excessive speed. Powers 
vu. Sternberg, 2138 N. C., 41, 195 S. E., 88. It was said in S. v. Gray, 
180 N. C., 697 (710), 104 S. E., 647: “He must increase his exertion 
in order to avoid danger to children whom he may see, or by the exercise 
of reasonable care should see, on or near the highway.” Under such 
circumstances due care should be proportioned to the child’s incapacity 
adequately to protect himself. 38 Am. Jur., 685. 

We think the evidence here adds up-to something more than what was 
held insufficient as merely speculative and conjectural under the facts 
in Mitchell v. Melts, 220 N. C., 798, 18 S. E. (2d), 406; Pack v. Auman, 
220 N. C., 704, 18 8. E. (2d), 247; and Mills v. Moore, 219 N. C., 25, 
12S. E. (2d), 661. See also Bass rv. Hocutt, 221 N. C., 218, 19 8. E. 
(2d), 871. 

As this case goes back for trial, we refrain from further discussion of 
the evidence. It will be understood, however, that in holding plaintiff’s 
evidence sufficient to carry the case to the Jury we express no opinion 
as to its weight. The defendant’s evidence may throw a different lght 
on the unfortunate occurrence. 

The judgment of nonsuit is 

Reversed. 


STATE v. FRANK SMITH. 


(Filed 19 Mav. 19-48.) 
1. Seduction § 1— 

To convict of seduction under €. S.. 4889, it is incumbent upon the 
State to satisfy the jury beyond a reasonable doubt (1) that the prosc- 
cutrix was at the time of the seduction an innocent and virtuous woman: 
(2) a promise of marriage; and (8) carnal intercourse induced by such 
promise. The testimony of the prosecutrix alone is not sufficient. There 
must be independent. supporting evidence of each essential element of 
the crime. 


2. Seduction 88 8, 9— 


Testimony supporting prosecutrix, on an indictment for seduction under 
C. S., 4889, need not be in the form of direct evidenee. for it is seldom 
possible to produce such proof in respect to some of the elements of the 
offense. Facts and circumstances tending to support her statements are 
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sufficient. And where there is such evidence, a motion for nonsuit should 
be denied. C. S., 4648. 


AppEaL by defendant from Curr, J., at October Term, 1942, of 
Cotumsus. No error. 

Criminal prosecution for seduction under promise of marriage. 

Defendant and prosecutrix “went together” for about five years. They 
were engaged for about 24% years. “He just told me that he had fell 
in love with me and that he did want to marry me and had I rather get 
married right away and live with his married brother or take a chance 
on waiting until he could sell his interest in that place and build another 
one, and I told him that I had rather wait until he could build a place 
of our own to live in... . We talked about getting married quite a few 
times . . . and he told me he didn’t want to wait any longer and he said 
did I want to wait any longer and I told him no I didn’t; so he said we 
would marry very soon.” There was no date set for the marriage. 

The defendant wrote prosecutrix endearing letters. In one dated 
30 December, 1940, addressed to “Elsie Darling,” he stated: “I am going 
to kiss your picture when the New Year comes in to give us good luck 
and because you are the only girl 1 am going to kiss in 1941. Why 
don’t you do the same? Hope you will be happy and don’t get blue any 
more because you won’t have to worry about me not loving you. I do 
and if you can’t be happy and don’t want to wait any longer we will 
just go ahead and make a go of it now. I don’t want to wait any longer 
either, but have just wanted to save a little money for us to build with.” 

On the occasion of the alleged seduction, 29 May, 1941, defendant 
told her that “we were going to be married, that he loved me and I loved 
him, that it was just a matter of time of him getting the money to be 
married with to live on ... said it didn’t make any diiference; that it 
didn’t matter; that we were going to get married anyway. ... He told 
me we would get married then if I wanted to. . . . Under those cireum- 
stances I yielded to his embraces . . . because I loved him and because 
of marrying too. I wouldn’t have done it otherwise.” 

Prosecutrix testified that defendant took her to Wilmington 29 May, 
and that it was on this trip she was seduced. Defendant denied that 
he was with her on that day but admitted he did make the trip with her 
to Wilmington on the 27th. 

There was evidence of the good reputation of the prosecutrix, that a 
child was born to her and that defendant told her sister that they were 
to be married. | 

There was a verdict of guilty. From judgment thereon defendant 
appealed. 
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Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
J.A.McNorton and Herbert McClammy for defendant. 


BarnHItit, J. On this record the primary question presented for 
decision 1s this: Was there error in the refusal of the court below to 
dismiss as of nonsuit under C. S., 4643 ? 

The defendant was indicted under C. 8., 4839. To convict the defend- 
ant of seduction as defined in this statute and as charged in the bill of 
indictment it was incumbent upon the State to satisfy the jury beyond 
a reasonable doubt (1) that the prosecutrix was at the time of the seduc- 
tion an innocent and virtuous woman; (2) a promise of marriage; and 
(3) carnal intercourse induced by such promise. For this purpose the 
testimony of the prosecutrix alone is not sufficient. There must be inde- 
pendent supporting evidence of each essential element of the crime. S. «. 
Crook, 189 N. C., 545, 127 8. E., 579; S. vo. Ferguson, 107 N. C., 841; 
S. v. Doss, 188 N. C., 214, 1248. E., 156; 8. vo. McDade, 208 N. C., 197, 
179 S. E., 755; 8. v. Wells, 210 N. C., 738, 188 S. E., 326; S. v. Brackett, 
918 N. C., 369, 11 S. E. (2d), 146; 8. «. Fulcher, 176 N. C., 724, 97 
De dag 2 

The prosecutrix testified concerning her innocence and virtue, the 
promise of marriage and the seduction induced by such promise. Except 
for the proviso of the statute her testimony would be sufficient to repel 
the motion of nonsuit. Under the statute it fails to make out a case for 
the jury unless supported by independent testimony. 

This supporting testimony, however, need not be in the form of direct 
evidence for, indeed, it 1s seldom possible to produce such proof in respect 
to some of the elements of the offense. Facts and circumstances tending to 
support her statements are sufficient. S. v. Cooke, 176 N. C., 731, 97 
S. E., 171; S. v. Moody, 172 N. C., 967, 90 S. E., 900; S. v. Smith, 217 
N. C., 591, 9 -S. E. (2d), 9. 

Applying this well recognized rule, we are constrained to hold that 
the cause was properly submitted to the jury. 

There was evidence of the good reputation of the prosecutrix before 
and at the time of the alleged illicit intercourse. This meets the require- 
ment of the statute on the element of innocence and virtue. S. v. Patrick, 
204 N. C., 299, 168 S. E., 202; S. v. Doss, supra; S. v. Brackett, supra, 
S. v. Moody, supra, 

The defendant and prosecutrix “‘went. together” over a period of years. 
His frequent visits, his endearing letters, his statements to the sister of 
the prosecutrix all tend to support the evidence as to the promise of 
marriage. Indeed, his letter of 30 December, 1940, under the circum- 
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stances here disclosed, can be given no other reasonable interpretation. 
S. vu. Fulcher, supra. 

The prosecutrix became pregnant and in due course gave birth to a 
child—convineing proof of the illicit intercourse on her part. 

The immediate persuasions and inducements which led to the illicit 
intercourse may not be proved by the evidence of third persons directly 
to that fact. They are to be inferred from the facts; that the man had 
the opportunities, more or less frequent and continued, of making the 
advances and propositions, and that the relations of the parties were 
such as that there was lkely to be that confidence on the part of the 
woman in the declarations of devotion on the part of the man and that 
affection towards him personally which would overcome reluctance on 
her part and cause her to surrender her chastity. Courtship affords not 
simply an opportunity to a designing man but often the very means of 
persuasion by which seduction is effected. 

“The fact that he was her suitor, proved otherwise than by her own 
testimony, tends to make credible her testimony that her proven seduc- 
tion was effected by him.” Stevenson v. Belknap, 6 Iowa, 97; S. vw. 
Moody, supra. 

Circumstances of this kind vary in weight and eredibility in different 
cases, and it is for the jury to determine their strength. But when proof 
is made of their existence, in some degree, 1t cannot be said that there 
was no supporting evidence. .\ court cannot then properly direct a 
verdict or dismiss the action, on the ground that no case is made for 
the consideration of the jury. 8S. v. Moody, supra; 8S. v. Smith, supra. 

The evidence was conflicting and the issue was sharply drawn. If 
the evidence for defendant is to be believed it was impossible for him to 
have been with the prosecutrix on 29 May or to have associated with 
her during the month of June. However, ?4 is not within the province 
of this Court to review and weigh the testimony and determine what 
the verdict should have been. That was for the jury, subject to the 
revising power of the trial judge, if he deemed the verdict against the 
weight of the evidence. We may say only whether there was any evi- 
dence for the jury to consider. 

We have examined the other assignments of error. They fail to dis- 
close sufficient reason for disturbing the verdict. 

No error. 
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STATE v. DAMON AUSTON. 
(Filed 19 May, 1943.) 


1. Criminal Law §§ 41f, 53e— 

In a criminal prosecution, where the defendant went upon the stand in 
his own behalf and there was evidence offered by the State of the good 
character of some of its witnesses and of the bad character of defendant, 
a charge that such character evidence is corroborative evidence, going to 
the weight and credibility of the testimony of those witnesses, is not error, 
the natural significance being that the evidence of defendant’s bad char- 
acter goes to the weight and credibility of his testimony. 


2. Criminal Law § 53e— 


While an accused person who avails himself of C. S., 1799, and takes 
the stand in his own behalf assumes the position of a witness and sub- 
jects himself to all the disadvantages of that position, a charge to the 
jury to “very carefully and very cautiously serutinize”’ defendant’s testi- 
mony is not to be commended. 


3. Criminal Law § 50a: Trial § 31— 


No judge at any time during the trial of a cause is permitted to cast 
doubt upon the testimony of a witness or to impeach his credibility. The 
cold neutrality of an impartial judge should constantly be observed, as 
the slightest intimation from the bench will always have great weight with 
the jury. C. S., 564. 


AppEAL by defendant from Armstrong, J., at September Term, 1942, 
of GUILFORD. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of one Allen Coleman. 

The record discloses that on Sunday, 1 March, 1936, about noon, the 
defendant and Allen Coleman got into a fight while shooting dice on 
Short Spring Street in High Point; that after several licks had passed, 
the defendant ran off in the direction of his home on Vale Street, came 
back in about fifteen minutes and opened fire on Coleman with a pistol. 
Several shots took effect which later proved fatal. The time and place 
of the shooting are established by a number of witnesses. 

The defendant, on the other hand, testified that about 5:00 p.m. he 
was going through the path where Coleman and three or four others 
were shooting dice; that the deceased began to curse and told him to 
back up, and that “TI slowed up and looked at him and he went in his 
bosom and commenced firing at me and I went to firing at him.” The 
defendant’s plea was one of self-defense. 

There was evidence tending to show the good character of three of 
the State’s witnesses. While the defendant testified in his own behalf, 
he did not put his character in issue. The State offered one witness who 
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testified that the defendant’s general reputation was bad. 
Verdict: Guilty of murder in the second degree. 
Judgment: Imprisonment in the State’s Prison for a period of not 
less than 15 nor more than 20 years. 
Defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Ehodes for the State. 
Gold, McAnally & Gold for defendant. 


stacy, C. J. We have here for determination the correctness of the 
charge 1n two particulars. 


First. The court instructed the jury, “there has been some character 
evidence offered in this case... . The court instructs you that that is 
corroborative evidence going to the weight and credibility of the testi- 
mony of those witnesses.” 

The defendant complains at this instruction because in addition to the 
character evidence of the State’s witnesses, it covers the evidence of his 
bad character, and denominates it “corroborative evidence,” which could 
only mean that it was corroborative of the State’s witnesses as it could 
not corroborate the defendant’s testimony. . v. Colson, 198 N. C., 236, 
136 S. E., 730. This interpretation appears to be somewhat strained. 
Its natural significance is, that the evidence in respect of the defendant’s 
bad character would go to the weight and credibility of his testimony. 
For this purpose it was competent, S. v. Traylor, 121 N. C., 674, 28 
S. E., 493, and it is not to be supposed the jury considered it in any 
other light. S.v. Cloninger, 149 N. C., 567, 63S. E., 154; S. v. Atwood, 
176 N. C., 704, 97 S. E., 12. The exception is not sustained. 

Second. The court further instructed the jury that the defendant had 
the right to testify in his own behalf or to remain off the witness stand, 
as he should elect or be advised, “but when he does take the witness stand 
and testify, it 1s said by reason of our law that he is an interested wit- 
ness, that he is interested in the outcome of your verdict and it is your 
duty to look into and very carefully and very cautiously scrutinize his 
testimony and weigh it in the hght of such interest, but it is said by 
reason of our law, if, after doing that, you find the defendant is telling 
the truth, then it is your duty to give his evidence the same weight and 
attach to it the same meaning and credibility as you would that of a 
disinterested witness.”’ 

The defendant contends that this instruction unduly disparaged his 
testimony and disadvantaged him before the jury. S. v. Dee, 214 N. C., 
509, 199 S. E., 730; Anno. 85 A. L. R., 545. It must be conceded that 
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the use of the expression “very carefully and very cautiously scrutinize” 
the defendant’s testimony is in advance of admonitions heretofore sus- 
tained. S. v. Holland, 216 N. C., 610, 6 S. E. (2d), 217. As wil be 
seen from what is said in 8. v. McKinnon, ante, 160, this day decided, 
the expression is not to be commended. And even though its use here 
appears innocuous, its infelicity suggests that it be eschewed. 

When one charged with the commission of a crime avails himself of 
the statute, C. S., 1799, and testifies in his own behalf, “‘he assumes the 
position of a witness and subjects himself to all the disadvantages of 
that position, and his credibility is to be weighed and tested as that of 
any other witness.” S. v. Hfler, 85 N. C., 585; S. v. Fogleman, 164 
N. C., 458, 79 S. E., 879; S. v. Griffin, 201 N. C., 541, 160 S. E., 826; 
S. v. Wentz, 176 N. C., 745, 97 S. E., 420. 

No judge at any time during the trial of a cause is permitted to cast 
doubt upon the testimony of a witness or to impeach his credibility. 
C.8., 564; S. v. Wanckler, 210 N. C., 556, 187 S. E., 792; S. vo. Rhine- 
hart, 209 N. C., 150, 183 S. E., 888; Morris v. Kramer, 182 N. C., 87, 
108 8. E., 381; S. v. Rogers, 1738 N. C., 755, 91 8. E., 854; Chance v. 
Ice Co., 166 N. C., 495, 82 8. E., 845; Ray v. Patterson, 165 N. C., 512, 
S818. E., 778. “The slightest intimation from a judge as to the strength 
of the evidence or as to the eredibility of a witness will always have 
great weight with the jury, and, therefore, we must be careful to see 
that neither party is unduly prejudiced by an expression from the bench 
which is likely to prevent a fair and impartial trial”’—Walker, J., in 
S.v. Ownby, 146 N. C., 677, 61S. E., 630. 

This is not to say that all precautionary instructions in respect of 
interested witnesses should be withheld from the jury, but only that the 
cold neutrality of the impartial judge should constantly be observed. 
Withers v. Lane, 144 N. C., 184, 56 8S. E., 855; Perry v. Perry, 144 
N. C., 328, 57 S. E., 1; Park v. Exum, 156 N. C., 228, 72 8S. E., 309. 
See Dunbar v. State, 159 Miss., 608, 132 So., 748, as published with 
exhaustive annotation in 85 A. L. R., 520. 

As no reversible error has been made to appear, the verdict and judg- 
ment will be upheld. 

No error. 
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IN THE MATTER OF THE WILL oF CORNELIA EVANS. 


(Filed 19 May, 1948.) 
1. Wills §§ 24, 25— 


Upon caveat to a will and issue of devisavit vel non, where there is no 
conflict in the testimony as to the due execution of the paper writing as 
a will and no evidence of undue influence or mental incapacity, it is not 
error for the court to charge the jury to answer the issue in the affirma- 
tive, should they find, by the greater weight of the evidence, the facts 
to be as testified to by the witnesses and as shown by the documentary 
evidence. 


2. Wills §§ 24, 27— 


In proceeding to caveat a will motions as of nonsuit or requests for 
direction of a verdict on the issues will be disallowed. 


APPEAL by caveators from Armstrong, J., at May Term, 1942, of 
Moore. No error. 


On 17 May, 1935, Cornelia Evans executed a last will and testament 
in which she bequeathed and devised all her personal property and real 
estate, except her money on hand, to her husband. He was “to have 
and use said land any way he chooses. But at his death any that is in 
his possession is to go to my grandchildren and Bill Evans in equal 
parts.” She bequeathed her money on hand one-third to her husband 
and one-third to each of her two grandchildren. 

The testatrix died 8 August, 1941, and her will was duly probated 
in common form. Thereupon the two grandchildren filed a caveat, 
alleging undue influence and mental incapacity. They also alleged that 
the purported signature of the testatrix was not, in fact, her signature. 

When the cause came on for hearing in the court below the issue of 
devisavit vel non was answered in favor of the propounder. From judg- 
ment thereon the caveators appealed. 


Seawell & Seawell for appellants. 
Mosley G. Boyette for appellee. 


BaRrnuHiLt, J. The only assignment of error in the record is in the 
following language: “The only exception is to the motion allowed by 
the judge and the judge’s charge directing the verdict in the cause.” It 
fails to point out the particular part of the charge—three pages in 
length—to which the exception is directed. 

The judge in his charge explained the requisites of a valid will and 
instructed the jury as to the burden of proof. He then charged: “So in 
this case, gentlemen of the jury, and under the evidence in this case, 
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the court instructs you that if you believe the evidence and find the facts 
to be as testified to by the witnesses in this case and the documentary 
evidence as introduced in evidence, and so find by the greater weight of 
the evidence, the same to be true, you will answer this first issue sub- 
mitted to you, or the only issue submitted to you YES. That is, that 
this paper writing and every part thereof is the last will and testament 
of Cornelia Evans, deceased, and the Court directs you as a matter of 
law, under the evidence in the case, if you so find by the greater weight 
of the evidence the facts to be true as testified by the witnesses and as 
shown by the documentary evidence, you will answer the issue YES.” 

The evidence for the propounder tends to show that the testatrix had 
been a school teacher for many years and was “an unusually intelligent 
colored woman’’; that she procured one Blue to prepare or write a will 
for her; and that she told him what disposition she desired to make of 
her property. He wrote the will in accord with what he conceived to 
be her instructions. She read it as prepared by him; said it was all 
right; and signed it as her will. As she was suffering from arthritis in 
her right arm she had another to write her name while she held to the 
pen. She then requested Blue and his niece to sign as witnesses. This 
they did in the presence of the testatrix and in the presence of each other. 

The caveators offered no testimony except as to the general reputation 
of one of the caveators, and there was no evidence tending to contradict 
the testimony of the propounder as to the due execution of the paper 
writing as a will. Nor was there any evidence of undue influence or 
mental incapacity. 

Under these circumstances it was not improper for the court to give 
the quoted instructions. The evidence tended to show the due execution 
of the will. If believed and accepted by the jury it was their duty to 
answer the one issue in the affirmative. The court simply applied the 
law to the evidence in the case as it is required to do by statute. C.S., 
564. 

We are advertent to the opinion in Jn re Will of Redding, 216 N. C., 
497, 5 S. E. (2d), 544, relied on by appellants. It is there said: “Mo- 
tions as of nonsuit or requests for direction of a verdict on the issues 
will be disallowed.” Jn re Will of Hinton, 180 N. C., 206, 104 S. E., 341, 
is eited in support. An examination of the latter case discloses that the 
Court in that case merely held that: “The request for instructions .. . 
to find for propounders on the issue as to undue influence, were properly 
disallowed.” It was not held that such a charge, in any event, would 
be improper. We have held to the contrary. In re Will of Harris, 218 
N. C., 459, 11 S. E. (2d), 310. 

Be that as it may, an instruction which presents the issues of fact to 
the jury is not a peremptory instruction directing a verdict. McGee v. 
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Saint Joseph Belt Ry. Co., 98 S. W. (2d), 1111. Here, as there was no 
conflict in the testimony as to the due execution of the paper writing, 
the weight and credibility of the evidence was the only real issue of 
fact. This was submitted to the jury and the court expressed no opin- 
ion thereon. The caveators have no just cause to complain. 

No error. 


STATE v. CHARLIE HERNDON. 
(Filed 19 May, 1943.) 
1. Criminal Law § 52b— 


On a motion for judgment as of nonsuit in a criminal case, C. 8., 46438, 
the evidence must be considered in the light most favorable to the State. 


2. Prostitution § 5c— 


In a criminal prosecution for permitting property to be used for prosti- 
tution, C. 8., 4858, where the State’s evidence tended to show that defend- 
ant owned the property so used, which was across the road from his 
residence, that defendant’s wife was one of the operators of the place of 
ill fame and that its general reputation was bad, motion for judgment 
as of nonsuit properly denied. 


3. Prostitution § 5c— 


On an indictment for permitting property to be used for prostitution 
or assignation, evidence of the house and its inmates for chastity is com- 
petent and knowledge thereof may be proven by circumstantial evidence. 
The owner may not shut his eyes and close his ears to that which is 
patent and notorious to the community. 


4. Evidence § 15— 


Inconsistent statements of a witness on his examination-in-chief and 
on eross-examination go to his credibility and not necessarily to the com- 
petency of his evidence. 


5. Trial § 15— 


The refusal to grant a motion to strike out testimony, given on the 
trial without objection, is in the discretion of the trial judge, and is not 
reviewable on appeal. 


APPEAL by defendant from Thompson, J., at September Term, 1942, 
of Roseson. 


Criminal action tried upon indictment, charging Mrs. Edith Herndon, 
Avery Fairfax and Charlie Herndon of unlawfully and willfully main- 
taining and operating a place, structure and building for the purpose of 
prostitution and assignation, ete. 
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Verdict: Guilty. Judgment as to the appealing defendant: Eighteen 
months in jail to be assigned to work under the direction of the State 
Highway and Public Works Commission. 

Defendant Charlie Herndon appeals, assigning error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


John H. Cook and Malcolm McQueen for defendant. 


Denny, J. The defendant does not contend that the evidence adduced 
at the trial was insufficient to show that the premises were used for the 
purpose of prostitution and assignation. The buildings are located across 
the hard-surface road from the residence occupied by the defendant and 
his wife, Edith Herndon, and consists of one central building, known as 
Herndon’s Service Station, and seven cabins. 

The evidence disclosed that Charlie Herndon did operate the service 
station and cabins several months prior to the date in question, 14 June, 
1942, Later the cabins were being operated by Mrs. Herndon and the 
service station was closed. This defendant was present at least part of 
the time while the cabins were being searched by the officers on 14 June, 
1942, made inquiry as to the search warrant, and, according to the testi- 
mony of one of the officers, the defendant told him two or three times 
before and since the raid that he wanted to sell the property and was 
trying to sell it. The State introduced a mortgage deed executed by the 
defendant and his wife, Edith Herndon, to the State of North Carolina, 
on the premises in question, for a bond in the sum of $300.00, dated 
23 June, 1942, which instrument had been duly recorded in Robeson 
County, N. C. 

Defendant assigns as error the refusal of his Honor to grant his motion 
for judgment as of nonsuit. On motion for judgment as of nonsuit, the 
evidence must be considered in the light most favorable to the State. 
S.v. McKinnon, ante, 160; S. v. King, 219 N. C., 667, 14 S. E. (2d), 
803; S. v. Brown, 218 N. C., 415, 11 S. E. (2d), 321; 8. v. Hammonds, 
216 N. C., 67, 3S. E. (2d), 439. 

The fact that defendant’s wife may have been the manager and oper- 
ator of the cabins would not constitute a defense for the defendant if he, 
as owner, permitted the property to be used in the manner set forth in 
C. S., 4858, which reads in part as follows: “It shall be unlawful: ... 
For any person to permit any place, structure, building or conveyance 
owned by him or under his control to be used for the purpose of prostitu- 
tion or assignation, with knowledge or reasonable cause to know that the 
same is, or is to be, used for such purpose.” 
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We think the evidence as to ownership and knowledge on the part of 
this defendant of the purpose for which the premises were used was 
sufficient to warrant the submission of the evidence to the jury. In the 
case of S. v. Boyd, 175 N. C., 791, 95 S. E., 161, our Court said: “In 
discussing this question, the Supreme Court of Indiana says, in Graeter 
v. State, 105 Ind., 271: ‘In a prosecution for letting a house to be kept 
as a house of ill fame, evidence of the general reputation of the house 
and its inmates for chastity is competent. In such case actual knowledge 
on the part of the defendant of the kind of house kept, from having seen 
acts of prostitution therein need not be shown. It is sufficient to prove 
knowledge by circumstantial evidence. The owner of a house so kept 
may not shut his eyes to that which is patent to the community around 
him, and stop his ears from that which has become notorious among 
his neighbors, and say he has no actual knowledge.’ ” 

In the instant case the State offered a number of witnesses who testi- 
fied that the reputation of these cabins was bad. 

The defendant also assigns as error the refusal of his Honor to strike 
out the evidence of D, L. White, as to the bad reputation of the cabins at 
Herndon’s Service Station. The witness was allowed to testify without 
objection, on direct examination, that he knew the reputation of the 
cabins on the day of the search and it was bad. However, on cross- 
examination the witness said he did not know of the reputation of the 
place until after the indictment was found. The refusal to grant a 
motion to strike out testimony given on the trial without objection, is 
in the discretion of the trial judge, and not reviewable on appeal. S. v. 
Merrick, 172 N. C., 870, 90 8. E., 257; S. v. Lane, 166 N. C., 333, 81 
S. E., 620. However, an inconsistent statement in the testimony of a 
witness goes to the credibility of the witness, and not necessarily to the 
competency of the evidence. Blanchard v. Peanut Co., 182 N. C., 20, 
108 S. E., 832. This exception cannot be sustained. 

The remaining assignments of error are without substantial merit. 
In the judgment below, we find 

No error. 


re er er 


STATE v. MARVIN BAXLEY. 
(Filed 19 May, 1948.) 


1. Indictment §§ 11, 24: Rape § 3—~ 
On the trial of an indictment for carnal knowledge of a female under 
16 years of age, C. S., 4209, time is not of the essence of the offense and a 
variance between allegation and proof as to the date is not material, the 
statute of imitations not being involved. 
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2. Criminal Law § 41f— 


Inconsistency between the testimony given by a prosecuting witness on 
the trial and her previous statement is a matter affecting her credibility 
only, and does not warrant the withdrawal of the case from the jury. 


AppEaL by defendant from Thompson, J., at September Term, 1942, 
of Rosreson. No error. 


The defendant was charged with carnal knowledge of a female under 
the age of sixteen, in violation of C. S., 4209. There was verdict of 
guilty, and from judgment imposing sentence the defendant appealed. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
F. Wayland Floyd and W. S. Briit for defendant. 


Devin, J. The statute under which the defendant was indicted and 
convicted provides that “if any male person shall carnally know or abuse 
any female child, over 12 and under 16 years of age, who has never had 
sexual intercourse with any person, he shall be guilty of a felony.” The 
elements of the offense were outlined in S. 1. Swindell, 189 N. C., 151, 
126 S. E., 417. 

In the case at bar the State’s evidence tended to show that the first 
act of sexual intercourse between the defendant, 21 years of age, and the 
State’s witness, Gladys Lee Powell, who was then 14 years of age, took 
place about September, 1941. The State’s witness also testified there 
were two other later acts, one in December, 1941, and the last in April, 
1942, and that she had, previous to her first intercourse with the defend- 
ant, never had such relations with any person. The evidence was of 
sufficient probative force to be submitted to the jury. 

The defendant complains of the verdict and judgment chiefly on the 
ground that the State’s witness testified at the preliminary hearing that 
the first act of intercourse with the defendant occurred in April, 1942, 
and the bill of indictment charged that the offense was committed on that 
date, whereas on the trial in the Superior Court she testified to two prior 
acts of intercourse, the first taking place in September, 1941. It was 
urged that in respect to the time there was a variance between the bill of 
indictment and the proof, and that the State’s witness having admitted 
acts of intercourse previous to the date set out in the bill, the defendant 
was entitled to the allowance of his motion for judgment of nonsuit. 

However, as was held in S. v. Trippe, 222 N. C., 600, time was not of 
the essence of the offense, and variance between allegation and proof as 
to the date was not material, the statute of limitations not being involved. 
The State’s witness testified she had never had sexual intercourse with 
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any other person than the defendant. It was said in the T’rippe case, 
supra: “It is to the girl’s first act of intercourse with a man, when she 
is under sixteen years of age, that the law attaches criminality on the 
part of the man.” If the defendant was taken by surprise by the differ- 
ence between the testimony of the State’s witness and her previous state- 
ment as to dates, he should have asked for a mistrial or for an adjourn- 
ment. Inconsistency between her testimony on the trial and her previous 
statement was a matter affecting her credibility only, and did not war- 
rant withdrawal of the case from the jury. 8S. v. Johnson, 220 N. C., 
773,188. E. (2d), 358. 

The defendant denied having had any improper relations with the 
State’s witness, but the jury accepted the State’s evidence and found him 
guilty. There was no error in the charge or in any ruling of the court 
of which the defendant can justly complain. 

On the record, we conclude that in the trial there was 

No error. 


GLOBE POSTER CORPORATION v. JOHN 8S. DAVIDSON, BISHOP DALE, 
ET AL, PARTNERS, TRADING AS SOUTHEASTERN COLORED FAIR ASSO- 
CIATION, CHARLOTTE, N. C., anp SOUTHEASTERN COLORED FAIR 
ASSOCIATION, INC. 

(Filed 19 May, 1948.) 

Courts § 2d— 


On appeal to the Superior Court from a judgment of a justice of the 
peace, defendants are entitled to a trial de novo, even when they are called 
and fail to appear. 


AppEAL by plaintiff from Johnson, Special Judge, at February Term, 
1948, of MeckLENBURG. 


W. T. Shore for plaintiff, appellant. 
Louts J. Hunter for defendants, appellees. 


Per Curtam. This was a civil action instituted by the plaintiff 
against the defendants before a justice of the peace to recover for goods 
alleged to have been sold and delivered by the plaintiff to defendants. 
From an adverse judgment the defendants appealed and duly docketed 
their appeal in the Superior Court of Mecklenburg. In the Superior 
Court the defendants were called and failed to appear and prosecute their 
appeal, whereupon judgment by default was entered against the defend- 
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ants in favor of the plaintiff, without any trial de novo. Execution was 
issued upon the judgment so entered and the defendants lodged motion 
to restrain the sheriff from executing such execution and to vacate said 
default judgment. Upon hearing the defendants’ motion the restraining 
order was duly issued and the default judgment vacated; and the cause 
directed to be placed on the civil issue calendar for trial. From this 
order the plaintiff appealed, assigning error. 

The defendants were entitled to a trial de novo. Therefore, there was 
no error in striking out the default judgment entered against them and 
restraining action pursuant to an execution issued thereupon. C.5S., 660; 
Barnes v. R. R., 133 N. C., 130, 45 S. E., 531. “. . . if the defendant 
fails to appear and make his defense, even when he has appealed, there 
must be a trial to entitle the plaintiff to a judgment, if the defendant has 
raised a material issue.”’ N.C. Prac. & Proc. (McIntosh), par. 703 (4). 
p. 817. 

Affirmed. 


ETHEL M. BARBER, ADMINISTRATRIX OF THE ESTATE OF GUY A. BARBER. 
v. CLYDE E. MINGES, RICHARD B. MINGES, L. DEAN MINGES, 
MRS. L. L. MINGES anp MRS. MARY MINGES GRIFFIN, INDIVIDUALLY 
AND TRADING AS SALISBURY PEPSI-COLA BOTTLING COMPANY. 


(Filed 2 June, 1943.) 


1. Master and Servant §§ 37, 40e— 


The N. C. Workmen’s Compensation Act, C. S., 8081 (h), et seq., deals 
with the incidents and risks of the contract of employment, in which is 
included the negligence of the employer in that relation. It has no appli- 
cation outside the field of industrial accident; and does not intend, by its 
general terms, to take away common law or other rights which pertain to 
the parties as members of the general public, disconnected with the 
employment. 


2. Master and Servant § 37— 


Expressions in the N. C. Workmen’s Compensation Act, C. 8., 8081 (r), 
regarding the surrender of the right to maintain common law or statutory 
actions against the employer, are not absolute. They must be construed 
within the framework of the Act, and as qualified by its subjeet and 
purposes. 


3. Master and Servant §§ 40b, 40f— 


In dealing with certain unscheduled occupational diseases, this Court 
has held common law actions to be excluded by the Workmen’s Compensa- 
tion Act; but in these cases the condition admittedly and allegedly arose 
out of the employment. 


214 IN THE SUPREME COURT. [223 


BARBER UV. MINGES. 


4. Master and Servant § 46a— 


The Industrial Commission is not a court of general jurisdiction. It 
can have no implied jurisdiction beyond the presumption that it is clothed 
with power to perform the duties required of it by the law’entrusted to it 
for administration. 


5. Master and Servant § 40f— 


The relation of master and servant is not invoked when the employee 
attends a good will picnic at the invitation of the employer, where the 
employee did no work and was not paid for attendance, nor penalized for 
nonattendance, nor ordered to go. 


‘6. Master and Servant § 47-—- 


C. S., 8081 (ff) (b), does not require the plaintiff to file a claim with 
the Industrial Commission, as a court of first instance, before bringing an 
action in the Superior Court. 


Stacy, C. J., concurring in result. 

DENNY, J., joins in concurring opinion. 
BARNHILL, J., dissenting. 

WINBORNE, J., concurs in dissenting opinion. 


APPEAL by plaintiff from Rousseau, J., at March Regular Term, 1943, 
of Rowan. Reversed. 


The plaintiff administratrix brought this action to recover damages 
for the injury and death of her intestate, Guy A. Barber; which she 
alleges was caused by the negligence of defendants. 

The defendants were engaged in bottling and distributing soft drinks, 
with an office or plant at Salisbury, and Barber was employed by them 
in that business. Pursuant to a custom of providing an annual outing 
for employees and their families in the promotion of good will, the 
defendants, through an agent, Sloop, organized and conducted a fishing 
trip to South Carolina, which Barber and members of his family at- 
tended at the invitation of the defendants. Part of the trip was made 
by a gasoline driven boat down Little River, South Carolina, and to the 
fishing grounds off the coast. There, in an attempt to start the engine 
by priming with gasoline poured from bottles, the boat was set on fire 
by an explosion of gasoline vapor, and plaintiff’s intestate died as a 
result of burns he received. 

Various acts of negligence are attributed to Sloop in the complaint, 
including the hiring of an unsafe boat, permitting open cans and bottles 
of gasoline to be used, from which the air in the boat became saturated 
with gasoline vapor and exploded by a spark from the engine. 

The defendants moved to dismiss the action upon the ground that 
the North Carolina Industrial Commission had exclusive jurisdiction 
of the controversy under the Workmen’s Compensation Act, chapter 120, 
Public Laws of 1929, as amended by chapter 123, Public Laws of 1985, 
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Michie’s Code of 1989, sec. 8081 (h), et seg. The court below dismissed 
the action on that ground, and plaintiff appealed. 


J. Frank Spruill and Stahle Linn for plaintiff, appellant. 


Hayden Clement and Battle, Winslow & Merrell for defendants, ap- 
pellees. 


SEAWELL, J. On the facts alleged in the complaint, is plaintiff’s 
demand within the exclusive jurisdiction of the Industrial Commission 
under the terms of the Workmen’s Compensation Act, and her right to 
maintain an action under C. S., 160, for the wrongful death of her 
intestate defeated ? 

It would seem that the answer should be in the negative unless the 
facts alleged, or reasonable inferences from them, show that the relation 
of master and servant existed between the parties, at the time, and with 
respect to the transaction resulting in the injury and death; or, in other 
words, that the negligence causing the death was incident to the employ- 
ment. That, simply stated, is the position of the plaintiff. She contends 
that the complaint, in its factual statements, negatives these essential 
conditions of jurisdiction under the Act. The position of the defendants 
is expressed in their brief as follows: 

“The statute, broad and comprehensive in its terms, excludes all reme- 
dies other than through the Industrial Commission, whether plaintiff be 
invitee or licensee; whether he be on the job, or off the job; whether the 
accident arises out of employment, or independently of employment. All 
common law remedies of an employee are merged into the remedy under 
the Act, and if the plaintiff chose not to proceed in the forum provided 
for her, she is out of court.” 

Carried to its logical extreme, this would confer immunity from lia- 
bility upon an employer who inflicts a negligent injury on an employee 
while the latter is not engaged in any activity of his employment and is 
far from the scene of his duties, while he is on the way to the grocer 
or to church, or wherever he has the right to be in the pursuit of his 
own affairs. The contention is too sweeping to merit serious attention 
except for the fact that counsel for defense cite certain decisions of this 
Court which have been recognized as having that significance. Pulley 
v. Cotton Mills, 201 N. C., 426, 160 S. E., 479; Francis v. Wood Turning 
Co., 208 N. C., 517, 181 S. E., 628. We will examine these cases later. 

The major argument here, on both sides, was addressed to this issue, 
and it constitutes almost the entire subject matter of the briefs. The 
condition in which the subject is left in the Pulley and Francis cases, 
supra, demands attention to that phase of the legal controversy, however 
obvious the principles governing the jurisdiction may now appear. 
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I. Section 11 of the Act reads as follows: 

“The rights and remedies herein granted to an employee where he and 
his employer have accepted the provisions of this act, respectively, to pay 
and accept compensation on account of personal injury or death by acci- 
dent, shall exclude all other rights and remedies of such employee, his 
personal representative, parents, dependents or next of kin, as against 
his employer at common law or otherwise, on account of such mjury, loss 
of service, or death.” Public Laws of 1929, chapter 120, section 11; 
Michie’s Code, 1939, sec. 8081 (r). 

The incidence of the law is on the status created by the contract of 
employment. It deals with the incidents and risks of that employment, 
in which concededly is included the negligence of the employer in that 
relation. It has no application outside the field of industrial accident; 
and does not intend, by its general terms, to take away common law or 
other rights which pertain to the parties only as members of the general 
publie, disconnected with the employment. “The relation of master and 
servant and their mutual rights and liabilities is the primary concern 
of the compensation acts. Unless the relationship of employer and 
employee exists, the acts have no bearing on a claim for personal injury 
damages.” Schneider, Vol. 1, p. 3, sec. 2. Expressions in sec. 11 regard- 
ing the surrender of the right to maintain common law or statutory 
actions against the employer are not absolute—not words of universal 
import, making no contact with time, place or circumstance. They must 
be construed within the framework of the Act, and as qualified by its 
subject and purposes. 

The primary purpose of legislation of this kind is to compel industry 
to take care of its own wreckage. It is said to be acceptable to both 
employer and employee, because it reduces the cost of settlement and 
avoids delay. To the employee, it means a certainty of some sort of 
compensation for an injury received in the course of business; and to 
the employer, it reduces unpredictability of loss and puts it on an actua- 
rial basis, permitting it to be treated as “overhead,” absorbed in the sales 
price, and thus transferred to that universal beast of economic burden, 
the consumer. Allen v. State, 160 N. Y. Supp., 85; Village of Kvel v. 
Industrial Commission (Wis.), 158 N. W., 68. It is said to be humani- 
tarian and economical as opposed to wasteful in the conduct of the enter- 
prise, and is referred to the propriety of keeping loss by accident inci- 
dental to employment chargeable to the industry where it occurs. Ken- 
nerson v. Thomas Towboat Co., 89 Conn., 367, 94 A., 372. It is called 
“an economic system of trade risk.” “Losses incident to industrial pur- 
suits are like wrongs and breakage of machinery—~a cost of production.” 
Mackin v. Detroit-Lamken Axle Co., 187 Mich., 8, 153 N. W., 49; Village 
of Kiel v. Industrial Commission, supra. It should be charged against 
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the industry responsible for the injury. Klawinski v. Lake Shore & 
N.S. Ry. Co., 185 Mich., 643, 152 N. W., 218; Schneider, Workmen’s 
Compensation Law, Permanent Edition, s, 1. 

The Industrial Commission is not a court of general jurisdiction. It 
can have no implied jurisdiction beyond the presumption that it is 
clothed with power to perform the duties required of it by the law 
entrusted to it for administration. As is often the case in legislation 
of this type, the more definitive expressions of jurisdiction are found in 
the procedural features of the law. See sec. 1, subsection (f), Michie’s 
Code of 1939, sec. 8081 (1) (f). In most jurisdictions having provi- 
sions in the law comparable to sec. 11—-many of them are identical—the 
courts have felt constrained to construe the law as exclusive only with 
respect to injuries for which compensation is provided and not to exclude 
common law actions where no such provision is mdde. Barrencotto v. 
Cocker Saw Co., 266 N. Y., 1389, 194 N. E., 61; Boyer v. Crescent Paper 
Box Factory. 143 La., 368, 78 So., 596; Donnely v. Minneapolis Mfg. 
Co., 161 Minn., 240, 201 N. W., 305; Triff v. National Bronze & Alum- 
num Foundry Co., 1385 Ohio St., 191, 20 N. E. (2d), 232, 121 A. L. R., 
1131, overruling Zajachuck v. Willard Storage Battery Co., 106 Ohio 
St., 5388, 140 N. E., 405, and Mabley & C. Co. v. Lee, 129 Ohio St., 69, 
193 N. E., 745, 100 A. L. R., 511; Covington v. Berkeley Granite Corp., 
182 Ga., 235, 184 S. E., 871. See annotations 100 A. L. R., 519, and 
121 A. L. R., 1148. Our Court has not observed this rule; but dealing 
with certain unscheduled occupational diseases, has held common law 
actions to be excluded, although the Act makes no provision for compen- 
sation. Lee v. American Enka Corporation, 212 N. C., 455, 193 S. E., 
809; Murphy vr. American Enka Corporation, 218 N. C., 218, 195 S. E., 
536. But in these cases the condition admittedly and allegedly arose out 
of the employment. The cases do not support defendants’ contention. 

In Francis v. Wood Turning Co., 208 N. C., 517, 181 S. E., 628, upon 
which the defendants mainly rely, the decision, as the opinion states, “is 
affirmed on the authority of Pilley v. Cotton Mills (201 N. C., 426, 160 
S. E., 479),” and it 1s said that the facts in that ease are identical “in 
the instant case.” But the two cases are similar only in legal history— 
in the fact that before a common law action was resorted to, the claims 
were presented to the Industrial Commission, compensation denied, and 
no appeal taken. In fact, as we shall presently see, there was one appeal 
taken after compensation was denied in the Francis case, supra, but the 
facts in these cases are far from identical. 

The facts in the Pilley case, supra, are not stated in the report. They 
may be found in I. C. File 22050, Docket No. 43. Pulley fell while on 


duty and in the course of his employment as a watchman in defendant’s 
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cotton mill, but was denied compensation because it was found that he 
collapsed as a result of a combination of diseases from which he had 
suffered for a long while. The complaint in the case brought in the 
Superior Court substantially states that he received his injury during 
the course of employment and through an accident arising out of it, and 
the demurrer in this Court points out the paragraph of the complaint 
so stating. Bound Records and Briefs, Fall Term 1931, 5, No. 172. As 
distinguished and resting upon that ground, the result reached in the 
Pilley case, supra, is correct. 

The controversy in the Francis case, supra, came here on appeal 
twice—Francis v. Wood Turning Co., 204 N. C., 701, and Francis v. 
Wood Turning Co., 208 N, C., 517, supra. Too tedious to repeat here, 
the history of the case and factual background not found in the later 
report may be gotten from the first and fuller report in 204 N. C., 701, 
et seq. 

It is sufficient to say that the case came here on plaintiff’s appeal from 
a judgment in the court below sustaining a demurrer grounded on the 
fact that jurisdiction had been sustained on conflicting evidence thereto- 
fore, and the law as laid down in the former appeal had become the law 
of the case; and the further plea that, as plaintiff had resorted to the 
Industrial Commission and had not appealed from an adverse decision, 
under the judgment of that tribunal the matter was res judicata (Records 
and Briefs, Fall Term, 1935, 20, No. 17). Upon the facts and pro- 
cedural history of the case, the result reached in the F’rancis case, supra, 
might be sustained. In neither the Pilley case, supra, nor the Francis 
case, supra, was the question presented here discussed. The opinions, 
seated alone upon the facts reported, are too broad in their implications. 

II. Under the realistic view our Court has always taken of the con- 
tract of employment, we cannot hold that the master-servant relation is 
evoked by the social gesture when the employee attends a good will 
pienie at the invitation of the employer. There are cases guardedly so 
holding under the circumstances of the particular case, it is true. 
Stakonis v. United Advertising Corp., 110 Conn., 384, 148 A., 334; 
Conklin v. Kansas City Public Serv. Co., 226 Mo. Ap., 809, 41 S. E. 
(2d), 608; Srnelair rv. Wallach Laundry, 228 N. Y. S., 686. In other 
cases it has been denied: F. Becher Asphaltum Roofing Co. v. Industrial 
Commission, 8383 Ill, 340, 164 N. E., 668; JAfaeda +. Department of 
Labor and Industry, 192 Wash., 87, 72 P. (2d), 1034. In the Stakonis 
case, supra, it was noted that the employee was under direct order to 
attend the picnic, with a penalty for disobedience if he did not; but by 
dictum it is said that where there is a mere invitation to enjoy the hospi- 
tality of the employer, there would be no direct relation between the out- 
ing and the employment. Furthermore, some weight is given to the fact 
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that Stakonis was to be paid for the day’s attendance. “It may fairly be 
said also that acting under orders of his employer, he was fulfilling one of 
the duties of his employment, or at least he was doing something which 
this defendant had annexed to the employment and made incidental to it.” 

In Hudebrand v. McDowell Furniture Co., 212 N. C., 100, 193 S. E., 
294, the employee was killed while returning on Sunday from a furni- 
ture exposition which he had attended with the superintendent of the 
factory merely for the pleasure of the trip, and did not work for his 
employer while on the trip. In that case, defining an accident arising 
in the course of the employment, the Court repeats the definition found 
in Conrad v. Foundry Co., 198 N. C., 723, 725, as one which “occurs in 
the course of the employment and as the result of a risk involved in the 
employment, or incident to it, or to conditions under which it is required 
to be performed”; and finds that the phrase out of and in the course of 
employment “embraces only those accidents which happen to a servant 
while he is engaged in the discharge of some function or duty which he 
is authorized to undertake and which is caleulated to further, directly 
or indirectly, the master’s business.” But compensation was denied on 
the ground that the activity of the employee had no relation to any 
duty he owed the master and did not tend to further his business. The 
Court said: “He did not work for his employer on the trip, and he was 
not compelled to go.” 

In Perdue v. Board of Equalization, 205 N. C., 780, 172 S. E., 396, 
this Court affirmed an award made to the dependents of a teacher in 
the graded schools at Statesville, who was killed while coaching at a 
football game away from the school in which he was employed. And in 
Callthan v. Board of Fducation, 222 N. C., 381, the Court affirmed an 
award made by the Industrial Commission to a teacher of vocational 
subjects in the public schools, who at the time of his injury was on the 
way to attend a monthly meeting of others engaged in like work. How- 
ever, In each of these cases the evidence was sufficient to connect the 
activities definitely with the contract of employment. 

In each case where compensation was denied, it was on the principle 
that the facts upon which it was claimed had no connection with the 
employment and, therefore, the master-servant relation which is neces- 
sary to the appheation of the Workmen’s Compensation Act is absent. 
To this relation alone, is compensability an ineident ? 

The outing sponsored by the employers in the case at bar oceurred on 
Sunday—(see f?idout v. Rose’s Stores, Inc., 205 N. C., 428, 171 S. E., 
642)—the employee was not paid for attendance, nor penalized for non- 
attendance, nor ordered to go, but was merely invited. He did no work 
and there is no suggestion that on this occasion he was under the control 
and direction of the employer in any respect. He owed no duty to the 
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employer or to other invited guests, or to the occasion itself, except that 
which was involved in civility and the observance of the social amenities. 
It seems a necessary conclusion that the Workmen’s Compensation Act 
has no relation to the circumstances of his case. 

The amendment made by ch. 449, Public Laws of 1933, found in 
Michie’s Code of 1939 as Sec. 8081 (ff) (b), does not require the plaintiff 
to file her claim with the Industrial Commission, as a court of first 
instance, before bringing her action in the Superior Court. The section 
was intended to defer the time in which action in the proper court might 
be brought when mistaken resort to the Commission has been made. 
Such other implications as it may have are not favorable to the defend- 
ants on the question of exclusiveness of the jurisdiction. 

We have nothing to do with whether the plaintiff can recover in her 
present action. We only say that the facts of the case as alleged in the 
complaint do not bring it within the jurisdiction of the Industrial 
Commission. - 

The judgment of the court below dismissing plaintiff’s action is 

Reversed. 


Stacy, C. J., concurring in result: The complaint states no claim 
for compensation within the Workmen’s Compensation Act. Walson v. 
Mooresville, 222 N. C., 2838; Hildebrand v. Furniture Co., 212 N. C.,, 
100, 193 S. E., 294. And while the allegation in respect of employer- 
employee relationship might have warranted the Industrial Commission 
in so adjudging, had claim for compensation been filed with it, which 
accordingly would have tolled the provisions of C. S., 160 until final 
judgment by virtue of Chap. 449, Sec. 2, Public Laws 1933 (Michie’s 
Code 8081 [ff]), still the jurisdiction of the Superior Court attaches in 
the first instance because of the character of the cause of action alleged. 
Okla, Steel Cast. Co. v. Banks, 181 Okla., 508, 74 P. (2d), 1168. The 
commercial, occupational or professional status of employer-employee 
relationship which is covered exclusively by the Workmen’s Compen- 
sation Act was lacking at the time of and in respect to the transaction 
out of which plaintifi’s intestate’s injury arose and his death ensued. 
Ridout v. Rose’s Stores, Inc., 205 N. C., 423, 171 8. E., 642; McCune ». 
Mfg. Co., 217 N. C., 851, 8S, E. (2d), 219. See Laverman v. Cline, 212 
N. C., 48, 192 S. E., 849. The relation was after the similitude of 
invitor and invitee or more nearly that of host and guest. White v. 
McCabe, 208 N. C., 301, 180 S. E., 704; Norfleet v. Hall, 204 N. C., 
573, 169 S. E., 148. The scene is outside the field of industrial employ- 
ment and the coverage of the Workmen’s Compensation Act. Hollowell 
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v. Dept. Con. and Devp., 206 N. C., 206, 173 S. E., 603. This defeats 
the jurisdictional challenge. 


Denny, J., joins in concurring opinion. 


Barnuityi, J., dissenting: While, as now drafted, the majority 
opinion correctly states the question presented for decision, I am still 
unable to concur in the conclusion reached. 

The case comes here on demurrer. The only question raised by the 
demurrer is that of jurisdiction. If it appears from the pleadings that 
the negligence alleged in the complaint had no relation to the employ- 
ment or to the business with which it was concerned the Superior Court 
had jurisdiction and the judgment should be reversed. Hence, the 
one and only question debated in the briefs and presented to us for 
decision is this: Does the Industrial Commission have jurisdiction of 
the cause of action set out in the complaint; that is, in effect, does it 
appear from the pleadings that the master-servant relation existed at 
the time of and in respect to the alleged injury and death? 

In Reaves v. Mill Co., 216 N. C., 462, 5 S. E. (2d), 305, it is said 
that msofar as it depends upon the statute alone the jurisdiction of the 
Industrial Commission attaches (a) if the contract of employment was 
made in this State; (b) if thé employer’s place of business is in this 
State; and (c) if the residence of the employee is in this State. A prac- 
tical application of the statute requires the addition of one other requi- 
site: the employer-employee relation must exist at the time of and in 
respect to the injury or death or to the transaction out of which such 
injury or death arose. On this we now seem to be in agreement. 

The relevant provision of the statute is as follows: “The rights and 
remedies herein granted to an employee where he and his employer have 
accepted the provisions of this Act, respectively, to pay and accept com- 
pensation on account of personal injury or death by accident, shall 
exclude all other rights and remedies of such employee, his personal 
representative, ...as against his employer at common law or otherwise, 
on account of such injury, loss of service, or death.” See. 11, Ch. 120, 
P. L., 1929. There is no limitation or qualification here. The sole 
requisite is that of the employer-employee relation in respect to the 
transaction out of which the injury arose. That this is the criterion of 
jurisdiction is the clear import of the statute. If this relation exists all 
other remedies are excluded. There is no middle ground and no con- 
current jurisdiction. The jurisdiction of the Commission, whatever it 
may be, is exclusive. 

When the employer-employee relation exists the employer is liable 
only to the extent and in the manner specified in the Act. Sec. 10. 
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Such rights and remedies are exclusive, sec. 11, and the Industrial Com- 
mission alone has jurisdiction. Hedgepeth v. Casualty Co., 209 N. C., 
45, 182 S. E., 704; Pilley v. Cotton Mills, 201 N. C., 426, 160 S. E., 
479; Tschewller v. Weaving Co., 214 N. C., 449, 199 S. E., 623; Cooke 
v. Gillis, 218 N. C., 726, 12 S. E. (2d), 250. 

It is admitted in the pleadings that the relation of employer and 
employee, as those terms are defined in the Act, existed between the 
deceased employee and the defendant employer. Did it exist at the 
time of and in relation to the injury and death or to the transaction out 
of which such injury and death arose? If the pleadings so disclose the 
judgment should be affirmed. 

It is alleged in the complaint that it had become the policy or custom 
of the defendants to provide an annual outing or picnic for their em- 
ployees “said outing or picnic being for the purpose of promoting 
employer-employee relations”; that pursuant to said policy an arrange- 
ment was made for an outing or picnic at Southport, N. C., for a group 
of its employees; that the plaintiff’s intestate was included in said group 
at the solicitation of the defendants’ manager; that he went as a member 
of said group; that said group of employees, including plaintiff’s intes- 
tate, was under the direction and supervision of said manager and al] 
expenses of said employees were being paid by the defendants; that the 
manager chartered the “Nightingale” with its crew for the purpose of 
taking said employees, including plaintiff’s intestate, out to the fishing 
grounds in the Atlantic Ocean; and that the plaintiff’s intestate and the 
other employees in the group boarded the boat at the direction of said 
manager. 

The employer, as such, extended the invitation. The plaintiff’s in- 
testate, as employee, accepted. The trip was for the benefit of the 
business of the employer. The “Nightingale” was, for the time being, 
the premises of the employer. The employee was on the premises at 
the direction of the manager of the employer and to participate in pro- 
moting the best interest of his master. The annual picnic had become 
a custom—an incident of the business—for the purpose of promoting 
employer-employee relations, a phase of business vitally affecting its 
successful operation too often neglected or completely ignored by busi- 
ness management. Here, at least, we have employers who recognize 
that their employees are more than mere chattels and that upon their 
good will and friendship the success of the business in which they are 
all engaged, some as employers and some as employees, very largely 
depends. JI, for one, am unwilling to take the position that this enter- 
prise, prompted by this worthy motive, had no relation to the employ- 
ment or to the business with which it was concerned. Instead, I insist 
that it related directly and substantially to the business and to the best 
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interest of both the employer and the employee. It tended to promote 
the business of the employer and to give assurance of continuing and 
profitable employment to the employees. In this both were interested. 
Surely, then, the employer-employee relation existed in respect to this 
transaction. 

That the deceased received nothing other than entertainment in return 
for his time; that he performed no duty of his employment; that the 
injury did not arise out of or in the course of the employment; and that 
the risk was not incident to the employment are all facts bearing only 
upon compensability. They do not control jurisdiction. 

To hold otherwise is but to hold that the Commission has jurisdiction 
only when the claim is compensable and every non-compensable case 
must be dismissed for want of jurisdiction. Likewise, it would require 
us to overrule a long line of decisions. 

Nor do I agree that, in order to sustain the jurisdiction of the Indus- 
trial Commission in this case, it is necessary for us to take the view 
that where a contract of employment exists between parties for any 
purpose whatever, then by operation of the Act, all negligent injury to 
the employee of whatever nature, however disconnected with the employ- 
ment and wherever or under whatever circumstances consummated, is a 
matter exclusively within the jurisdiction of the Industrial Commission. 
This, it is true, is apparently the view advanced by defendants. We 
are not required, however, to adopt all their argument in order to sus- 
tain the contention that upon this record it affirmatively appears that 
the Industrial Commission has jurisdiction of plaintiff’s claim. 

That the injury did not arise out of or in the course of employment 
and that it resulted from a risk which was not incident to the employ- 
ment are by no means determinative of jurisdiction. The existence or 
non-existence of these facts is to be ascertained after jurisdiction is 
assumed and their non-existence does not defeat the jurisdiction of the 
Commission. The existence of the relation is all that is required. 
Hildebrand v. Furniture Co., 212 N. C., 100, 193 S. E., 294; Lockey v. 
Cohen, Goldman & Co., 213 N. C., 356, 196 S. E., 342; Davis v. Meck- 
lenburg County, 214 N. C., 469, 199 S. E., 604; Dependents of Phifer v. 
Dairy, 200 N. C., 65, 156 S. E., 147; Bray v. Weatherly & Co., 208 
N. C., 160, 165 S. E., 332 and cases cited; Lassiter v. Tel. Co., 215 
N. C., 227, 1 S. E. (2d), 542; Wilson v. Mooresville, 222 N. C., 2838; 
Bryan v. T. A. Loving Co., 222 N. C., 724; Davis v. Veneer Corp., 200 
N. C., 263, 156 S. E., 859; Francis v. Wood Turning Co., 204 N. C., 
701, 169 S. E., 654; Beavers v. Power Co., 205 N. C., 34, 169 S. E., 
825; Smith v. Machine Co., 206 N. C., 97, 172 S. E., 880; Porter v. 
Noland Co., 215 N. C., 724, 2S. E. (2d), 853. 
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In the Hildebrand case, supra, the evidence tended to show that the 
defendant furniture manufacturer entered an exhibit in an exposition 
of finished furniture; that the exposition was solely to sell furniture to 
retailers and could in no way help defendant’s employees as to methods 
of manufacture or improve their usefulness to the defendant; that the 
foreman of the glue room, along with other foremen of the plant, was 
asked to go; that employees who elected to go were not paid for time 
and were given no orders while on the trip, but that part of their 
expenses was paid by defendant, and plaintiffi’s intestate was requested 
to go after the end of the work week as a matter of courtesy as an 
“outing” or pleasure trip. Claimant’s intestate was killed in an auto- 
mobile accident while he was driving the car of his fellow employee 
back to the town in which the defendant’s plant was located. 

In the Smith case, supra, the employee left his place of employment, 
went to a store for his own convenience and was killed when two armed 
men undertook to rob the merchant. 

In the Porter case, supra, the employee used his employer’s car for 
a week-end pleasure trip and was injured on the return trip. 

In the Beaver case, supra, a private photographer was taking a group 
picture of the night shift of the mill employees on the premises of the 
employer. The employer had no interest in having the picture taken; 
it was not for use in the business; it included only those who volun- 
tarily wished to appear in the group; the photographer alone intended 
to profit; the employees had not begun their work. The bench on which 
claimant and others were sitting collapsed, injuring claimant. 

Without undertaking to analyze the other cited cases it is sufficient 
to say that the facts were similar in that in each case it affirmatively 
appeared that at the time of the injury the employee was not about his 
master’s business and the injury resulted from a risk which was not 
incident to his work. In each case cited above the Court sustained the 
jurisdiction of the Industrial Commission. 

But it may be said that in none of these cases did the Court make 
any reference to jurisdiction. On this point, silence is the strength of 
the decisions. 

Our jurisdiction is derivative. If the inferior court is without juris- 
diction we have none, and it has been the consistent policy of this Court 
to dismiss on motion or ex mero motu so soon as a defect in jurisdiction 
is made to appear. “The instant that the court perceives that it is 
exercising, or is about to exercise, a forbidden or ungranted power, it 
ought to stay its action; and, if it does not, such action is, in law, a 
nullity. Burroughs v. McNeill, 22 N. C., 297; Washington County v. 
Land Co., 222 N. C., 687; McCune v. Mfg. Co., 217 N. C., 351, 8 S. E. 
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(2d), 219; Shepard v. Leonard, ante, p. 110. Hence, when we con- 
sidered these and the many other cases of like import which have been 
before this Court on the merits we, of necessity, sustained the jurisdic- 
tion of the Industrial Commission. 

If we were correct in so doing, particularly in Hildebrand v. Furni- 
ture Co., supra; Porter v. Noland Co., supra, and Beaver v. Power Co., 
supra, when nothing more than the relationship and an injury appeared, 
I cannot perceive how we can escape the same conclusion here. 

See. 2, Ch. 449, P. L., 1933, to my mind, evidences an intent on the 
part of the Legislature that an employee shall test his rights first before 
the Industrial Commission. Otherwise, a converse provision would 
have been made so that if he proceeds in the Superior Court and loses 
he will then have time to present his claim to the Commission. He is 
protected if he fails to establish the employer-employee relation before 
the commission but he has no other recourse if he, in the beginning, 
seeks to evade the provisions of the Act. Ch. 120, P. L., 1929. 

In any event, this statute rebuts any suggestion that the conclusion 
that the Industrial Commission has jurisdiction creates a “No Man’s 
Land” in respect to jurisdiction of claims of employees for injuries 
shown to have no relation to the employment. In the event the com- 
mission finds that the employer-employee relation did not exist at the 
time of and in respect to the injury or to the transaction out of which 
such injury arose the doors of the Superior Court are still open to the 
employee. He can then present his cause in that forum. 

The case comes to this: plaintiff is seeking now to assert a right her 
intestate surrendered in exchange for the benefits accruing to him under 
the Act. She should be required to present her cause in the tribunal 
created by the Act. 

Since this dissent was tendered then re-drafted to meet changes made 
in the majority opinion there have been additional changes, both in 
substance and in form, in the majority opinion. “Nor is this all. Since 
writing the above in answer to the theory formerly advanced by the 
majority. a concurring opinion has been filed herein. The same pro- 
cedure was followed in the case of Hvuns v. Rockingham Homes, Inc., 
220 N.C., 253. Here, as there, the concurrence gives added significance 
to the dissent.” Stacy, C. J., in dissenting opinion in Williams vr. 
VeLean, 221 N. ©., 228, at p. 231, 19 S. E. (2d), 867. 

Due to these circumstances further change in the form of this dissent 
may be in order. Be that as it may, my one and only object is to 
express my views on the law of the case—now in part adopted by the 
inajority. This I have done. J am content to let it stand as written. 
However. it is necessary for me to add something in reply. 
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In Hildebrand v. Furniture Co., supra, an award was made. This 
Court reversed for the reason that the evidence failed to disclose that 
the injury and death arose out of and in the course of employment. It 
is so stated in the first paragraph of the opinion. This is all I am 
capable of reading into the decision. 

On the first appeal in the Francis case, 204 N. C., 701, 169 S. E., 654, 
this Court specifically held that the employer-employee relation existed 
and the cause was remanded. The Commission then denied compensa- 
tion. Francis sued in the Superior Court and a demurrer was sus- 
tained. It is said that we affirmed on the grounds that the judgment 
of the Industrial Commission was res judicata. Suffice it to say that if 
the Commission had no jurisdiction, no order it made could be res 
judicata. Such order would be a nullity and a nullity decides nothing. 

But we may write the Hildebrand and the Francis cases out of the 
books and there still remain numerous cases to the same effect. I have 
read with care the cases cited in the majority and the concurring 
opinion, as well as those cited here. So far as I can find we have only 
two decisions in which the cause was decided adversely to the claimant 
for the reason that the employer-employee relation was not shown to 
exist at the time and in respect to the injury. The two exceptions are 
Ridout v. Rose's Stores, Inc., 205 N. C., 423, 171 S. E., 642, and Hollo- 
well v. Dept. of Conservation and Development, 206 N. C., 206, 178 
S. E., 6038. Each is factually distinguishable from the instant case. 

We have decided, in cases originating in the Superior Court, that 
the employer-employee relation gives exclusive jurisdiction to the In- 
dustrial Commission even though the injury did not arise out of or in 
the course of the employment. McCune v. Mfg. Co., supra; Pilley uv. 
Cotton Mulls, supra; McNeely v. Asbestos Co., 206 N. C., 568, 1748. E., 
509; Francis ve. Wood Turning Co., supra; Lee v. American Enka Corp., 
212 N. C., 455, 1938 S. E., 809; Murphy v. American Hnka Corp,, 218 
N. C., 218, 195 S. E., 536. 

The substance of these decisions is epitomized in the syllabus in the 
Lee case as follows: “Even though the injury is not compensable under 
the Compensation Act the Superior Court properly dismissed the action, 
since plaintiff, by accepting the provisions of the Compensation Act, 
surrendered his right to maintain an action at common law to recover 
for an injury caused by the negligence of his employer, and in exchange 
therefor received the benefit of the employer’s assumption of hability 
for injuries compensable under the Act regardless of negligence.” 

But now, after much writing on both sides, we must again come to 
the only real question posed for decision: Does it affirmatively appear 
from the admissions and the allegations made in the complaint that the 
employer-emplovee relation existed at the time of and in respect to the 
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injury and death of plaintiff’s intestate? If so, the judgment should be 
affirmed. If not, it should be reversed. I vote to affirm. 


WINBORNE, J., concurs in dissent. 


ELSIE EF. BROOCKS anp Hussanp, T. A. BROOCKS, v. CONSTANCE L. 
MUIRHEAD anp WILLIAM MUIRHEAD. 


(Filed 2 June, 1943.) 


1. Dedication §§ 1, 4: Municipal Corporations §§ 14, 29— 

When the owner of land has it subdivided and platted into lots, streets, 
and alleys, and sells and conveys the lots or any of them with reference to 
the plat, he thereby dedicates the streets and alleys, and all of them, to 
the use of the purchasers and those claiming under them, and to the pub- 
lic, and it is not necessary for such streets and alleys to be opened or 
accepted by the governing body of the town or city if they are within the 
limits of a municipality. 

2. Dedication §§ 1, 4: Estoppel § 3-—— 

Where lands have been surveyed and platted and sold, showing lots, 
streets, squares, parks and alleys, the original owner and those claiming 
under him, with knowledge of the facts, or with notice thereof, either 
express or constructive, are estopped to repudiate the implied representa- 
tion that such streets and alleys, parks and places will be kept open for 
public use, although not presently opened or accepted or used by the 
public. 

3. Dedication § 4: Municipal Corporations § 14— 

If streets or alleyways in a subdivision of lands be obstructed there is 
created thereby a public nuisance, and each purchaser, or owner of prop- 
erty therein can, by injunction or other proper proceeding, have the nui- 
sance abated, as there is in all such cases an irrebuttable presumption of 
law that such owner has suffered peculiar loss or injury. 


AppEAL by defendants from Hamilton, Special Judge, at January 
Term, 1943, of DurHam. 

Civil action to have feme plaintiff declared legal owner of right of 
ingress and egress upon a certain alleyway and to enjoin defendants 
from obstructing the alleyway and to require feme defendant to remove 
obstructions therefrom. 

While defendants, in their answer, deny the existence of the alleyway 
and of any interest of plaintiffs therein, as they allege in the complaint, 
these facts appear to be uncontroverted : 

In the year 1926 James L. Griffin and others, who owned certain land 
adjoining the residential development in the city of Durham known as 
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Forest Hulls, subdivided same into blocks of building lots for residential 
purposes and provided access thereto by certain streets, and caused a 
plat of the subdivision to be prepared and registered in the office of the 
Register of Deeds of Durham County in Book of Plats 6, at page 190. 
The subdivision was named Knollerest. The blocks were designated 
alphabetically, the lots were numbered and the streets were named. On 
this plat Block C is bounded (1) on the west by Fairview Street which 
runs on a curve on general course of northwest and southeast, (2) on 
the north by Burbank Street which runs in general east and west direc- 
tion, (3) on the east by the Forest Hills property, and (4) on the south 
by Homer Street which runs in general east and west-direction. This 
block consists of two tiers of lots. Between these tiers there appears an 
unnamed strip 16 feet wide extending from Fairview Street in an eastern 
direction approximately through the middle of the block to the Forest 
Hills property and then with it in southern direction to Homer Street. 
The northern tier of lots Nos. 1 to 14, both inclusive, numbered con- 
secutively from west to east, front on the south side of Burbank Street 
and extend in southern direction to the unnamed 16-foot strip, and the 
southern tier of lots Nos. 15 to 26, both inclusive, numbered consecu- 
tively from west to east, front on the northern side of Homer Street 
and extend in northern direction to this unnamed 16-foot strip. The part 
of the strip extending south to Homer Street as shown on the map 
formed the eastern boundary of lot 26 in Block C. Later, in the year 
1930, the location of this part of the 16-foot strip, that is, the part 
lying between lot 26 and the Forest Hills property as above described, 
was changed by the terms of certain deeds and located on eastern half 
of lot 26, adjacent to the western half thereof, and a plat, dated 12 
March, 1930, showing the change, was registered in Book of Plats 8, 
page 168, in the office of Register of Deeds of Durham County. On 
this plat the 16-foot strip is designated “16. ft. alley.” Lots were sold 
and conveyed by James L. Griffin and others with respect, and by 
reference to the plat registered in Book 6 of plats, page 190, as well as 
with respect, and by reference in some instances to the plat registered 
in Book of Plats 8, page 168. 

Both plaintiff Elsie E. Broocks and defendant Constance L. Muirhead 
acquired title to lots in the subdivision, Knollerest, by mesne convey- 
ances from James L. Griffin and others who owned and subdivided it. 
Plaintiff Elsie E. Broocks purchased lot No. 19 in Block C in January, 
1937, and built a dwelling house on it, and she and her husband reside 
there. Defendant Constance L. Muirhead purchased lots Nos. 28, 24, 
95, and western half of No. 26 in Block C in May, 1936. In the deeds 
to plaintiff Elsie E. Broocks and to defendant Constance L. Muirhead, 
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respectively, the description of the lots conveyed referred to the 16-foot 
strip through Block C as a 16-foot alley. 

Thereafter, on 8 November, 1937, the executrix of James L. Griffin, 
deceased, and others, made a deed to Rental Realty Company, conveying 
therein by specific description a boundary of land “the same being Lots 
7, 8, 9, 10, 11, 12, 138 and 14, Block C, and the strip of land 16 feet 
wide immediately south of said lots, shown as a 16-foot alley, said 16- 
foot strip of land extending from the northwest corner of lot No. 20 in 
an easterly direction to the west line of lot No. 85 of the Forest Hill 
property.” Reference is made therein specifically to plat of Knollerest 
property recorded in office of Register of Deeds for Durham County in 
Plat Book 6 at page 190. This deed also contains consent and agree- 
ment that “the portion of the 16-ft. alley shown on plat of Knollerest” 
recorded as above set forth, “may be abandoned, and said portion of 
said alley may be closed.” 

Thereafter, on 29 November, 1937, Rental Realty Company made a 
deed to defendant Constance L. Muirhead conveying therein by specific 
deseription a boundary of land, “the same being lots 11, 12, 18 and 14 
and the eastern 16 feet of lot 10, in Block C, as shown on Plat of the 
Knollerest property of James L. Griffin and others, recorded in the 
office of the Register of Deeds for Durham County, and which property 
includes that portion of the 16-foot alley shown on said plat lying 
immediately south of the above numbered lots.” This deed contains 
also this statement: “. .. it is understood and agreed that the party of 
the second part may close that part of said 16-foot alley extending from 
the northwest corner of lot No. 23 in an easterly direction, to the west 
line of lot No. 85 of the Forest Hill property.” Lot No. 23 is one of 
the lots acquired by defendant Constance L. Muirhead in May, 1936, as 
above stated. 

Thereafter, by deed dated 80 November, 1937, several parties, who 
owned “property either in Knollerest or in that portion of Forest Hills 
adjoining Knollerest” after reciting, among other things, that that part 
of “said 16 foot alley as shown on plat extending from the northwest 
corner of lot No. 20 in Block C. in an easterly direction to the west line 
of Forest Hills property has never been opened and has never been 
used,” quitelaimed to defendant Constance L. Muirhead, Rental Realty 
Company and F. C. Owen and wife “all right, title, and interest which 
they have, or may have, in and to the following described property” 
specifically describing by reference to lots and Block C shown on the 
plat of Knollerest, that portion of the “16 ft. alley” to which above 
recital related—particularly releasing to defendant Constance L. Muir- 
head “the eastern 175 feet of the above described strip,” and to Rental 
Realty Company and F. C. Owen and wife the remaiming portion thereof. 
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Thereafter, on 29 January, 1940, by exchange of deeds Rental Realty 
Company and F. C. Owen and wife quitclaimed to defendant Constance 
L, Muirhead, and she and her husband quitclaimed to Rental Realty 
Company and F. C. Owen and wife “all right, title and interest which 
they have, or may have, in and to” the parts of the alley as particularly 
released to them respectively as above set forth, “with the express privi- 
lege of abandoning said alleyway.” 

Defendant, Constance L. Muirhead, having thus acquired title to lots 
on both sides of that portion of the 16 foot strip of land, designated in 
the deeds an alley, extending east from the northwest corner of lot 23 
in Block C, and having, by mesne conveyance, obtained consent of the 
original owners, and of some parties who owned lots in Knollerest, but 
not of plaintiff Elsie E. Broocks, and perhaps not of others, built two 
brick walls which the evidence discloses are “probably several feet high” 
across the alleyway, with a fence on one of the walls, which the evidence 
discloses was probably “6 or 8 feet high.” The fence, however, was later 
taken down. She has also planted shrubbery and has a badminton court 
on the 16 foot alley. And she has constructed a home upon her property. 
The 16 foot alley is open from Fairview Street to the lot of plaintiff 
Elsie E. Broocks. But that part back of the three fifty foot lots which 
lie between her lot and those of defendant, Constance L. Muirhead, is 
covered with underbrush and trees and is not in condition for vehicles 
to travel thereon. 

These issues were submitted to and answered by the jury as shown: 

“1, Was the 16-foot strip of land extending eastwardly from Fairview 
Street through Block C as shown on map of Knollcrest appearing in 
Book 6, page 190, dedicated as a public alley, as alleged in the complaint? 
Answer: Yes. 

“9. If so, is the plaintiff entitled to the easement right of ingress and 
egress to, over and upon said alleyway? Answer: Yes.” 

The court thereupon signed judgment in accordance with verdict, and 
granted injunction as prayed. Defendants appeal to Supreme Court and 
assign error. 


II. G. Hedrick for plaintiffs, appellees. 
J. L. Morehead for defendants, appellants. 


Winpornk, J. While three questions are presented on this appeal by 
defendants, all of them are answered by applying the principles of dedi- 
cation or equitable estoppel, and of incident remedy. 

When the owner of land has it subdivided and platted into lots, streets 
and alleys, and sells and conveys the lots or any of them with reference 
to the plat, he thereby dedicates the streets and alleys, and all of them, 
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to the use of the purchasers and those claiming under them, and of the 
public. See Ins. Co. v. Carolina Beach, 216 N. C., 778, 7S. EF. (2d), 13, 
and authorities cited. 

In Hughes v. Clark, 1384 N. C., 457, 46 S. E., 956, it is stated that 
“Where lots are sold and conveyed by reference to a map or plat which 
represents a division of a tract of land into subdivisions, streets and 
lots, such streets become dedicated to the public use, and the purchaser 
of a lot or lots acquires the right to have all and each of the streets kept 
open, and it makes no difference whether the streets be in fact open or 
accepted by the governing board of the towns or cities if they be within 
municipal corporations.” To the same effect are other decisions, among 
which are Green v. Miller, 161 N. C., 24, 76S. E., 505; Sexton v. Hliza- 
beth Crty, 169 N. C., 385, 868. E., 344; Wittson v. Dowling, 179 N. C., 
542,103 8. E., 18. In the Seaton case, supra, it is stated: “The reason 
for the rule is that the grantor, by making such a conveyance of his 
property, induces the purchasers to believe that the streets and alleys, 
squares, courts and parks will be kept open for their use and benefit, and 
having acted upon the faith of his implied representations, bases upon 
his conduct in platting the land and selling aecordingly, he is equitably 
estopped, as well in reference to the public as to his grantees, from deny- 
ing the existence of the easement thus created.” And again in the same 
ease: “It is held that the original grantor, who sold by the map or 
diagram of the land as laid out into blocks and lots, streets and avenues, 
and those claiming under him, are estopped to deny the right of prior 
purchasers of lotS to an easement in the streets represented on the map; 
but it 1s not a strict estoppel but one arising out of the conduct of the 
party who originally owned the land and platted it for the purpose of 
selling lots, and 1s predicated upon the idea of bad faith in him, or those 
elaiming under him, with knowledge of the facts, or with notice thereof, 
either express or constructive, to repudiate his implied representation 
that the streets and alleys, parks and places will be kept open and unob- 
structed for the use of those who buy from him.” 

Also in Wittson v. Dowling, supra, Hoke, J., expressed the principle 
in this way: “It is the recognized principle here and elsewhere, that 
when the owner of suburban property or other has the same platted, 
showing lots, parks, streets, alleys, etc., and sells off the lots of any of 
them, in reference to the plat, this, as between the parties, will constitute 
a dedication of the streets, ete., for public use, although not presently 
opened or accepted or used by the public.” 

And in Conrad v. Land Co,, 126 N. C.. 776, 36S, E., 282, an action 
to enjoin defendant from dividing up and selling of an open square, and 
from closing up or narrowing the streets leading to and surrounding it, 
this Court in sustaining the injunction, said: “The plaintiffs had been 
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induced to buy upon the map and plat, and the same was based not 
merely on the price paid for the lots, but it was the further consideration 
that the streets and public grounds designated on the map should further 
be kept open to the purchasers and their heirs.” 

Applying these principles to the factual situation in hand, the first 
contention of defendants that the court erred in refusing to grant their 
motion for judgment as of nonsuit for that there is no allegation or proof 
of “any special, particular, or peculiar injury of a substantial nature” 
to plaintiff by reason of acts of defendants of which complaint is made, 
is met by the holding of this Court in Hughes v. Clark, supra, where it 
is declared that “if the streets be obstructed there is created thereby a 
public nuisance, and each purchaser can, by injunction or other proper 
proceedings, have the nuisance abated, as there is in all such cases an 
irrebuttable presumption of law that any complaining purchaser of a 
lot or lots has suffered peculiar loss and injury.” 

In this connection it must be borne in mind that plaintiff, Elsie E. 
Broocks, is not asserting rights enjoyed by the general public. She is 
asserting rights which were acquired when she purchased, and by reason 
of her purchase of lot 19 in Block C with reference to the map of Knoll- 
crest subdivision, By such purchase she acquired the appurtenant right 
to use the 16 foot alleyway, and to have same kept open and freed of 
obstruction for her use. So far as she, as a purchaser, is concerned, the 
dedication of the alleyway was complete, irrespective of whether it was 
opened and accepted by the governing body of the city for public use. 
In such case an irrebuttable presumption of law arose that she “has 
suffered peculiar loss and injury.” 

The second contention of defendants is that the court erred in enjoin- 
ing the defendants from interfering with any rights of plaintiffs to use 
the strip of land in question, in the absence of allegation or proof, or 
finding that defendants are interfering with any such rights of plaintiffs. 

The original owners, having sold lots with reference to the plat, which 
they caused to be made and registered, as well as those claiming under 
them, are estopped to deny, as against purchasers of lots, the existence of 
the easement in and to the alleyway and the right of plaintiff, as a pur- 
chaser of a lot with relation to the plat, to use the alleyway and to have it 
kept open and freed of obstruction so that she can use it. <A denial of the 
right to use the alleyway would conceivably materially affect the selling 
value of plaintiff’s lot. Moreover, the plaintiffs allege in their complaint, 
and defendants admit in their answer that defendant Constance L. Muir- 
head has built and is maintaining two brick walls, in the language of 
the answer, “across what plaintiff contends is an alleyway,” and that 
defendants have built a fence, planted shrubbery, and made a badminton 
court on what plaintiffs contend is an allevway. The jury finds with 
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plaintiffs’ contention. But defendants contend that as that part of the 
alleyway between their lots and plaintiff’s lot is not now open and in 
condition to be used by vehicular trafhe, the brick walls, ete., have not 
interfered with use of the alleyway by plaintiffs. Even though such con- 
dition exists, the record fails to show that plaintiffs have done anything 
to deprive plaintiff Elsie E. Broocks of her right to the use of the alley- 
way, and to the extent that the brick walls are an obstruction defendants 
are interfering with the use of the alleyway. And the remedy of injunc- 
tion is available to her. Pertinent thereto, it 1s held in the case of 
Wheeler v. Construction Co., 170 N. C., 427, 87S. E., 221, that “platting 
into lots and streets and selling the lots by reference to the map, dedicates 
the streets thereon to the public in general and to the purchaser of lots 
in particular”; that “injunction is the proper remedy,” and that “the 
obstruction and closing up the street creates a nuisance, and each pur- 
chaser can, by injunction, or other proper proceeding, have the nuisance 
abated.” 

The third contention of defendants is that, there being no allegation, 
or proof or finding that defendants have placed any obstructions upon 
the strip of land which has prevented the use of it by plaintiffs, the 
eourt erred in directing defendants to remove all obstructions which 
they placed upon same. What is said above with regard to the second 
contention applies with equal force here, and, hence, we hold that the 
court properly ruled. 

Furthermore, the charge of the court fairly presented the case, and 
there is no error in refusing to charge as requested by defendants. 

The authorities relied upon by defendants may not be applied to 
facts of the present case. We find 

No error. 


J. M. BRANHAM, EMPLOYEE, v. DENNY ROLL & PANEL COMPANY, 
EMPLOYER, AMERICAN MOTORISTS INSURANCE COMPANY, Carrier. 


(Filed 2 June, 1943.) 


1. Master and Servant 8§ 37, 40a— 

The general purpose of the Workmen’s Compensation Act, in respect to 
compensation for disability, is to substitute, for common law or statutory 
rights of action and grounds of lability, a system of money payments by 
way of financial relief for loss of capacity to earn wages. There is no 
compensation provided for physical pain or discomfort. 


2. Master and Servant § 40a-— 


Disability. under the Workmen’s Compensation Act, is measured by the 
capacity or incapacity of the employee to earn the wages he was receiving 
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at the time of the injury, by the same or any other employment. And 
the fact that the same wages are paid by the employer, because of long 
service, does not alter the rule. 

3. Master and Servant § 53a— 


Where the Industrial Commission finds a general partial disability, in 
adjudging the rights and liabilities of the parties, the Commission may 
direct compensation at the statutory rate, whenever it is shown, within 
300 weeks of the accident, that claimant is earning less than his former 
wages, due to the injury. By so doing the Commission retains jurisdic- 
tion for future adjustments and does not exceed its authority. 

4. Master and Servant § 40a— 


Compensation for disfigurement is not required by the Act. Its allow- 
ance or disallowance is within the legal discretion of the Industrial 
Commission. 

5. Same— 


Disfigurement, under the Workmen’s Compensation Act, must be evi- 
denced by an outward observable blemish, scar or mutilation, and it must 
be so permanent and serious as to hamper or handicap the person in his 
earning or in securing employment. 


APPEAL by plaintiff from Grady, Hmergency Judge, at November 
Term, 1942, of Guitrorp. Modified and affirmed. 


Claim for compensation for general partial disability under the 
Workmen’s Compensation Act. The plaintiff, an employee of defendant 
Denny Roll & Panel Company, on 26 April, 1940, suffered an injury 
arising out of and in the course of his employment. While assisting in 
loading a box car he started to get out the door. His foot slipped and 
he fell to the ground. As a result he suffered a contusion over the 
lumbar spine. He is now suffering a 3344%, or more, general partial 
disability in the loss of the use of his back. This loss of use of his back 
is due to an old compressed fracture of the twelfth dorsal vertebra which 
“is probably due to this old fractured spine which probably occurred at 
the time of the injury.” In all probability he will never again be able 
to do heavy manual labor. 

At the time of and prior to his injury claimant was in charge of the 
machine room and of loading and unloading cars and trucks, acting in a 
supervisory capacity, “to keep things moving.” He would “pinch-hit” 
if a man was off his machine or in the event other physical assistance 
was needed. He returned to his job within seven days (the waiting 
period under section 28 of the Act) after his injury. As he was not 
able to do the physical work he had theretofore done his employer hired 
another man and assigned some of the duties of the superintendent to 
claimant. He is earning the same wage and has lost no compensable 
time from his work. All medical bills except those of Duke Hospital 
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and for dental services have been paid by the employer or insurance 
carrier. 

The commission found: 

“1. That the claimant, J. M. Branham, has a 33143% or more gen- 
eral partial disability under Section 30 and that he has been tendered 
and has accepted employment suitable to his capacity as provided for 
in Section 32; and that Branham is entitled to compensation under 
Section 30 for 300 weeks from the date of the accident, April 26th, 
1940, less such time that he has been paid full wages. 

‘2. That Branham has been and is being paid full wages in leu of 
compensation by his employer; that Branham has lost not more than 
seven days (the waiting period, Section 28) from his work due to said 
injury by accident.” 

It thereupon ordered that the defendants pay to the proper parties 
“the reasonable medical, surgical and hospital costs of treatments ren- 
dered the claimant at Duke Hospital and for payment of dental bills 
incurred as a result of his injury by accident, after bills have been sub- 
mitted to and approved by the Commission.” 

It further ordered that an award issue “providing that the defendants 
pay the claimant compensation at the rate of 60% of the difference 
between the wage he was earning before the accident and the wage that 
he is able to earn thereafter any time it is shown that the claimant is 
earning less due to his injury by accident within 300 weeks from the 
date of the accident.” The claimant appealed to the Superior Court 
and when the cause came on to be heard in the court below the judge, 
being of the opinion that the full commission was in error in directing 
the award as above quoted and being further of the opinion that no 
award for compensation can be made at this time in view of the facts 
subinitted, ordered the said award stricken and remanded the cause to 
the full commission “to the end that it proceed in accordance with the 
law as laid down by the court.” The plaintiff excepted and appealed. 


James B. Lovelace, Smith, Wharton & Jordan and George M. Chap- 
man for plaintiff, appellant. 
Ruark & Ruark for defendants, appellees. 


Barnurtt, J. The Workmen’s Compensation Act, Ch. 120, P. L., 
1929, as amended (Michie’s N. C. Code of 1939, Ch. 133 [a]), provides 
primarily for four several types of compensation to be paid to employees 
covered by the Act for injuries arising out of and in the course of their 
employment. ‘They are: 

1. Compensation for disability, dependent as to amount upon whether 
the injury produces a permanent total, a permanent partial, a total 
temporary or a partial temporary incapacity. Sec. 29 and 30. 
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2, Compensation in stipulated amounts for loss of some part of the 
body such as a finger or toe, a leg or arm. See. 31. 

3. Compensation for death. Sec. 29. 

4. Compensation for bodily disfigurement. Sec. 31. 

The claim here made comes within the first class embracing injuries 
which produce a permanent partial incapacity. The compensation is 
to be computed upon the basis of the difference in the average weekly 
earnings before the injury and the average weekly wages he is able 
to earn thereafter. Sec. 30. 

The general purpose of the .\ct, in respect to the first class, is to 
substitute, in cases to which it is applicable, for common-law or statutory 
rights of action and grounds of lability a system of money payments 
based upon the actual loss of wages by way of relief for workers for 
injuries received in the course of and arising out of their employment. 
Duart v. Stmmons, 231 Mass., 313, 121 N. E., 10; Centlwre Beverage 
Co. v. Hoss, 125 N. F., 220. To guard against the possibility that an 
injured employee may refuse to work when, in fact, he is able to work 
and earn wages, and thus increase or attempt to increase the amount of 
his compensation, the benefits of the Act are denied to him so long as he 
refuses, without justification, to accept employment procured for him 
suitable to his capacity. Sec. 32. 

All payments are by way of financial relief for inability to earn 
wages, or for deprivation of support from wages theretofore received. 
“Compensation,” in the connection in which it 1s used in the Act, means 
a money relief afforded according to the scale established and for the 
persons designated in the Act. Duart v. Simmons, supra; Centlivre 
Beverage Co. v. Ross, supra. 

The statute provides no compensation for physical pain or discomfort. 
It is limited to the loss of ability to earn. “The loss of his capacity to 
earn... is the basis upon which his compensation must be based.” Sec. 
30. Gillen v. Ocean, Etc. Corp., 215 Mass., 96, 102 N. E., 346, L. R. A, 
1916 A, 871; Centlivre Beverage Co. v. Ross, supra. It is only intended 
to furnish compensation for loss of earning capacity. Without such 
loss there is no provision for compensation in Section 30, although even 
permanent phvsical injury may have been suffered. Weber v. American 
Fite. Co., 95 Atl., 608, Ann. cases 1917 E., 153. 

What, then, is the meaning of “disability” as used in the statute? It 
is defined in the Act: “The term ‘disability’ means incapacity because 
of injury to earn the wages which the employee was receiving at the 
time of injury in the same or any other employment.” Sec. 2 (i). 

The disability because of the injury is to be measured by the capacity 
or incapacity of the employee to earn the wages he was receiving at the 
time of the injury. It is not his inability to do the identical kind or 
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type of work as theretofore. That is to say, the right to compensation 
is not dependent upon the inability to do substantially the same work 
as before the injury. It is confined to the loss of ability to earn in the 
same or any other employment. Smith v. Swift & Co., 212 N. C., 608, 
194 S. E., 106. 

In short, under our Act, wages earned, or the capacity to earn wages, 
is the test of earning capacity, or, to state it differently, the diminution 
of the power or capacity to earn is the mieasure of compensability. 

It follows that, as the claimant is now earning wages in an amount 
equal to those received by him prior to his injury, he has failed to show 
any compensable injury or incapacity. 

However urgently he may insist that he is “not able to earn” his 
wages, the fact remains that he is receiving now the same wages he 
earned before his injury. That fact cannot be overcome by any amount 
of argument. It stands as an unassailable answer to any suggestion that 
he has suffered any loss of wages within the meaning of the Act. 

The contention of the appellant that Smith v. Swift & Co., supra, is 
distinguishable in that in that case the employee secured employment 
from another employer cannot be sustained. The statute, sec. 2 (i), is 
clear. There is no “disability” if the employee is receiving the same 
wages in the same or any other employment. That “in the same” 
employment he is not required to perform all the physical work thereto- 
fore required of him can make no difference. Even so, if this be not 
“the same employment” then it clearly comes within the term “other 
employment.” To remove the employment from one classification neces- 
sarily shifts it to the other. Furthermore, there is no language used 
in this section or in any other part of the statute which even suggests 
that “other employment” must be with a different employer. 

But the appellant contends that he is not now earning his wages; that 
they are paid to him “because of his long service and the sympathetic 
attitude of his employer.” Hence, he says, he is not now “able to earn” 
and is not earning any wage. Conceded, arguendo, the final result is 
the same. While the employer here, as is ordinarily the case, has an 
insurance carrier standing by under contract to pay whatever it is called 
upon to pay, it is the one primarily liable. It is paying and the em- 
ployee is receiving more than the assessable amount of compensation. 
What boots it whether the “wages” received by him are paid for services 
rendered or as compensation for the injury received? In either event, 
under the express terms of the Act, he cannot recover additional com- 
pensation. 

Decisions of other jurisdictions on the question here presented are by 
no means uniform. This lack of accord is due, in very large measure, 
to the difference in the phraseology of the statutes under consideration 
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in defining disability and in prescribing the standards or tests of 
compensability. 

Hence, it is needless for us to undertake to analyze and differentiate 
the several cases cited and’ relied on by appellant. Suffice it to say that 
no decision dealing with identical language in which a different con- 
clusion was reached has been called to our attention. See, however, 
Anno, 17 A. L. R., 205, and Anno. 118 A. L. R., 7381. 

To protect the employee against the possibility that the employer 
might, after the expiration of 12 months, sec. 24, discontinue the em- 
ployment and thus defeat the rights of the employee, the commission, 
after finding the existence of the disability, directed that an award issue 
subject to specified limitations. The court below entered judgment 
striking this provision and affirming the judgment of the commission as 
thus modified. The exception to the judgment challenges the correct- 
ness of this ruling. It must be held for error. 

The commission adjudged the rights and labilities of the parties. It 
then directed compensation at the statutory rate “at any time it 1s shown 
that the claimant is earning less,” etc., during the statutory period of 
300 weeks. By this order the commission, in effect, retained jurisdic- 
tion for future adjustments. In so doing it did not exceed its authority. 

Thigpen v. Ins. Co., 204 N. C., 551, 168 8. E., 845, cited and relied 
upon by the court below involved a claim under the permanent disability 
clause of an insurance policy. It 1s not controlling here. 

The claimant likewise contends that the court below erred in over- 
ruling his exception to the refusal of the Industrial Commission to allow 
compensation for disfigurement. Such compensation is not required by 
the Act. Its allowance or disallowance is within the legal discretion of 
the commission. Sec. 31. See, also, Ch. 164, P. L., 1931. Further- 
more, it is not made to appear that claimant had sustained a disfigure- 
ment within this provision of the statute. 

To disfigure means to mar, to deface, to render less beautiful, as to 
disfigure the landscape with billboards. Webster’s New International 
Dictionary. A disfigurement, then, is a blemish, a blot, a scar or a 
mutilation that is external and observable, marring the appearance. 

The terms “facial,” “head,” “bodily” and “member or organ,” are 
used in connection with the term disfigurement. They are limited by 
the manner of their use and must be so construed. Being so construed 
“any member or organ” includes only those parts of the body which are 
subject to disfigurement. There must be an outward observable blem- 
ish, scar or mutilation which tends to mar the appearance of the body, 
and, under the express terms of the Act, it must be serious. For in- 
stance, a puncture of the ear drum or the removal of a kidney would 
result in injury, perhaps serious, and yet no disfigurement would result. 
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This view is justified by recent amendments to this section. See 
H. B. 272, General Session Laws of 19438, C. 502. 

Apparently this is the construction the commission has adopted and 
consistently followed. “To warrant compensation for disfigurement it 
must be so permanent and serious that it, in some manner, hampers or 
handicaps the person in his earning or in securing employment, or it 
must be such as to make the person repulsive to other people.” Poston 
v. Amer. Enka Corp., 1 I. C., 538. See other decisions cited in 4 
Schneider, Workmen’s Compensation Statutes, 2829. 

The conclusions and award of the Industrial Commission should be 


affirmed without qualification. Judgment must be entered accordingly. 
Modified and affirmed. 


ROY ROSS vy. ATLANTIC GREYHOUND CORPORATION. 


(Filed 2 June, 1948.) 
1. Trial § 22a— 
On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to the plaintiff, and he is entitled to the benefit of every reason- 
able inference to be drawn therefrom. C. S8., 567. 


2. Automobiles §§ 18d, 18g: Negligence § 19b— 


In an action to recover damages for personal injuries to plaintiff, a 
passenger on defendant’s bus, where the evidence tended to show that the 
driver stopped his crowded bus at night on the left-hand side of the high- 
way, in front of a filling station which was used as a bus stop, and re- 
quested plaintiff, who was near the door, to alight so that another pas- 
senger could get off, which plaintiff did, stepping into the highway where 
he was struck and injured by another automobile coming from the oppo- 
site direction, driven by one intoxicated, a motion for judgment as of 
nonsuit was properly denied. 


3. Automobiles § 18h: Negligence § 20— 

Where a passenger on a publie bus alights, on the highway, at the re- 
quest of the bus driver, so that another passenger could get out, and is 
injured by an automobile, coming from the opposite direction and driven 
by one who is intoxicated, it is reversible error for the court, in its charge 
to the jury, to compare these facts to a case where a horse is left 
unhitehed in the street, and is frightened by a stranger and runs away, 
causing damage—the facts in the illustration are not similar to the facts 
of this case. 


AppraL by defendant from Warlick, J., at September Term, 1942, of 
RicuMonp. 

This is a civil action to recover for injuries alleged to have been 
received when the plaintiff was hit by an automobile driven by Clyde 
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Kirby, and seriously injured. The injury occurred while plaintiff was 
standing near the defendant’s bus at Grover, N. C., where he had left 
the bus to let passengers alight therefrom. 

The plaintiff, on the morning of 21 December, 1940, accompanied by 
his wife, purchased bus tickets from Rockingham, N. C., to Blacksburg, 
S. C. It was necessary to change busses in Charlotte, where they 
boarded one of defendant’s busses for Blacksburg, S. C. The bus was 
crowded and plaintiff and his wife stood up in the aisle near the front 
of the bus. 

The plaintiff testified that between Charlotte and Grover the bus 
stopped three or four times and the bus driver requested plaintiff and 
his wife to get off two or three times, in order to let passengers out of 
the bus. When the bus arrived at Grover, N. C., it was 7:30 or 8:00 
o’clock p.m., and was dark. The bus was pulled over to the left-hand 
side of the highway on the grounds of a filling station, the regular 
stopping place in Grover. The plaintiff further testified: “When we 
stopped the driver threw the door open and asked me to step off and let 
the lady off as there was a lady in the back of the bus that had to travel 
through all the whole aisle, too, and we had to come out and let her off. 
As that lady and the people started coming out they just crowded me 
and I began to back out there to the side of the bus, out the door, and 
that is about the only thing I know until about three weeks later, when 
I was in the hospital. ... The lights were on the bus as we stopped 
and when I stepped outside where it was dark I was just like I was 
blind for a few minutes after I stepped out there. The door is on the 
right side of the bus. We were parked on the left-hand side of the road. 
I will say the door was 3% feet, I imagine, probably 4 feet wide. It 
opened to the front. I had taken about two and a half steps out from 
the steps of the bus there. These people in the aisle kept on coming 
out. Well, as they were coming out there, a bunch of ladies, about a 
couple of people were between my wife and I, and so I just kept backing 
up to keep them from stepping on my toes. There was a bunch of ladies 
there and the next thing I knew I was hit by an automobile and three 
weeks later I remembered it. The bus driver didn’t give any warning 
about any road being there, or anything. I didn’t have a bit of business 
getting off there. I was not familiar with the surroundings there that 
night where I was put off. JI did not have any intention of getting off 
there. I could not see whether the bus stopped near the highway or 
some distance from the highway, or what.” 

Plaintiff's wife, Mrs. Roberta Ross, testified: “We were standing 
there talking, my husband and I,. and the bus stopped and I did not 
even know where it stopped until he opened the door and asked us to 
please step off so a lady could get off. He stepped off before I did and 
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in some way, like people do when they get off the bus, they kinder get 
crowded and mixed up when more than two get off, and he was two or 
three steps in front of me. People standing in the aisle had to get out 
so the lady in the back of the bus could get by. There was a crowd out 
there beside the bus. I didn’t get as far away from the bus when J got 
out as my husband did. When we were standing in the bus I couldn’t 
see out and the driver gave no warning of any road or anything of that 
sort. Well, I saw some hghts coming before it struck Mr. Ross and I 
screamed and I don’t remember nothing else.” 

Clyde Kirby testified for plaintiff as follows: “I could not say how 
close the bus was to the highway. After I stopped I didn’t notice and 
I couldn’t see anything. I thought it was waiting on traffic. The bus 
was sitting there with its lights on. By ‘waiting on traffic’ I mean so 
it could come out in the highway.” On cross-examination, this witness 
testified: “Yes, sir, the patrolman arrested me for driving intoxicated, 
and I was convicted of driving in an intoxicated condition at that time.” 

Plaintiff offered in evidence the deposition of Grace Belk, in which 
she testified as follows: “I happened to be in Grover, N. C., on 21 
December, 1940, when Mr. Ross was injured. Ivy Allman and I went 
down inacar. Yes, the bus passed me just before we reached the filling 
station at Grover. Our car and the bus were both going south. After 
the bus passed it stopped at the first filling station on the left. We 
stopped. The bus was just a little bit in front of us and we stopped 
just behind it. Yes, we were close enough to the bus to see it stop. The 
bus stopped just right on the left side of the road. We stopped right 
behind the bus. We were over further than it was. The bus was right 
against the curb. Ivy Allman is in the Army. He has been in the 
Army two months and is at Camp Wolters in Texas at present. I did 
not see anyone but two boys get out before they got hit. They just 
stepped out and the car hit them. Yes, they were the boys that were 
hit by Clyde Kirby. Yes, J knew Clyde Kirby. Yes, Clyde Kirby was 
the only one who was in the car that hit the boys. They had just 
stepped out when they got hit and were right close to the bus. When 
they were struck they were mm the highway. Yes, the car that Clyde 
Kirby was driving was in the highway when it hit the boys. After it 
struck the boys it went up the road a little piece and stopped. Yes. 
Clyde Kirby pulled the car over and stopped. The Ross boy was lying 
about two steps from our car after he was struck. He was about two 
steps from our car. Yes, he was lying in the highway after he was 
struck; he was lying about two steps from our car over in the highway.” 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of plaintiff. From 
judgment thereon, the defendant appeals, assigning error. 
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Clyde R. Hoey and Jones & Jones for plaintiff. 
Fred 8S. Hutchins, H. Bryce Parker, and Fred W. Bynum for 
defendant. 


Denny, J. The defendant assigns as error the refusal of his Honor 
to grant its motion for judgment as of nonsuit lodged at the close of 
plaintiff’s evidence and renewed at the close of all the evidence. 

On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to the plaintiff, and he is entitled to the benefit of every 
reasonable inference to be drawn therefrom. C. S. 567. Wingler v. 
Miller, ante, 15; Edwards v. Junior Order, 220 N. C., 41,16 S. E. (2d), 
466; Coltrain v. BR. R., 216 N. C., 268, 4 S. E. (2d), 852; Lincoln v. 
Rk, &., 207 N. C., 787, 178 S. E. (2d), 601; Dickerson v. Reynolds, 205 
N. C., 770, 172 8. E., 402; Cromwell v. Logan, 196 N. C., 588, 146 
S. E., 233; Brown v. BR. R., 195 N. C., 699, 148 S. E., 5386; Robin- 
son v. Ivey, 198 N. C., 805, 188 S. E., 1738. However, the defendant 
seriously contends that under the law, as laid down in White v. Chappell, 
219 N. C., 652, 14 S. E. (2d), 843, the responsibility of the defendant 
extended only to “a safe landing” or “a landing in safety,” and since 
there is evidence to the effect that plaintiff’s injury occurred from two 
to ten minutes after the bus stopped and the plaintiff alighted there- 
from, that defendant had discharged its duty to plaintiff, and is entitled 
to judgment as of nonsuit. The law applicable to the facts in White v. 
Chappell, supra, does not apply to the facts in the instant case. There 
the relationship of carrier and passenger had terminated prior to the 
time of the injury, here that relationship had not terminated but still 
existed at the time of plaintiff’s injury. When the plaintiff’s evidence 
on this record is considered in a light most favorable to him, we think 
it is sufficient to be submitted to the jury, and that his Honor was 
correct in overruling defendant’s motion for judgment as of nonsuit. It 
will be noted that one of plaintiff’s witnesses testified: “The bus stopped 
just right on the left side of the road. ... The bus was right against 
the curb. ... They just stepped out and the car hit them. Yes, they 
were the boys that were hit by Clyde Kirby. ... They had just stepped 
out when they got hit and were right close to the bus. When they were 
struck they were in the highway.” 

The defendant also excepted to, and assigned ag error, that portion of 
his Honor’s charge as follows: “Thus, where a horse is left unhitched 
in the street and unattended, and is maliciously frightened by a stranger 
and runs away, but for the intervening act would not have run away 
and injury would not have occurred, yet it was the negligence of the 
driver in the first instance which made the runaway possible, that is, 
leaving the horse unattended and untied. Now, this negligence has not 
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been superseded or obliterated and the driver is responsible for the 
resulting injuries, if such should be found by the greater weight of the 
evidence.” The defendant contends this is an instruction of law on 
facts not applicable to this case. We think the exception well taken, 
although the language to which the exception is addressed is a quotation 
from the case of Balcum v. Johnson, 177 N. C., 218, 98 S. E., 532; 
S. v. McFalls, 221 N. C., 22, 18 8S. E. (2d), 700; Laght Co. v. Moss, 
220 N. C., 200, 17 S. E. (2d), 10. The facts used in the illustration 
are not similar to the facts in this case. The horse is animate and has 
the power to move of its own volition without the interference or wrong- 
ful act of anyone. A motor vehicle is inanimate and cannot move of 
its own volition. Furthermore, the plaintiff’s injury did not result 
from the movement of defendant’s bus, either maliciously or otherwise. 
Moreover, where a motor vehicle is parked properly, the brakes set and 
the engine turned off, the owner thereof is not responsible for the inde- 
pendent act of a third party in negligently or maliciously starting the 
motor vehicle which results in damages or injuries to another. Maloney 
v. Kaplan, 233 N. Y., 426, 135 N. E., 838, 26 A. L. R., 909; In re Rhad 
v. Duquesne Light Co., 255 Pa., 409, L. R. A., 1917D, 864, 100 Atl., 262. 
See Annotations 26 A. L. R., 912, for numerous authorities in support 
of the above view. And in our own jurisdiction, in the case of Ward 
v. &. R., 206 N. C., 530, 174 8. E., 448, Brogden, J., speaking for the 
Court, said: “Assuming, but not deciding, that the defendant was 
negligent in not taking proper precaution ..., nevertheless the general 
rule of law is that if between the negligence and the injury there is the 
intervening crime or wilful and malicious act of a third person pro- 
ducing the injury but that such was not intended by the defendant, and 
could not have been reasonably foreseen by it ‘the causal chain between 
the original negligence and the accident is broken.’ Burt v. Advertising 
Co., 28 N. E., 1; Chancey v. R. &., 174 N. C., 351; Green v. Atlanta & 
CO. A. L. Ry. Co., 148 8. E., 633; Green v. R. R., 279 U. S., 821, 73 
L. Ed., 976; Davis v. Green, 260 U. S., 349; St. Louis R. R. Co. v. 
Mills, 271 U. S., 348, 70 L. Ed., 979; Strong v. Granite Furniture Co., 
294 Pac., 303, 78 A. L. R., 465, and annotations.” Penny v. R. R. Co., 
153 N. C., 296, 69 S, E., 238. 

The question here is whether or not the plaintiff was injured by the 
negligence of the defendant or by the negligence of the defendant con- 
curring with the negligence of Clyde Kirby, the driver of the auto 
mobile which actually struck the plaintiff—the plaintiff being free from 
contributory negligence. The jury, in the light of all the circumstances, 
must determine whether or not the defendant exercised that degree of 
care commensurate with its duty under its relationship to the plaintiff 
as carrier and passenger which existed at the time. Horton v. Coach 


244 IN THE SUPREME COURT. [223 
BAILEY Vv. R. R. and Kine v. R. R. 


Co., 216 N. C., 567, 5 S. E. (2d), 828; Perry v. Sykes, 215 N. C., 39, 
200 S. E., 923; Hollingsworth v. Skelding, 142 N. C., 246, 55 S. E., 212; 
Clark v. Traction Co., 1388 N. C., 77, 50 S. E., 518; Lewis v. Pacific 
Greyhound Innes, Inc., 96 A. L. R., 718, 147 Ore., 588, 34 P. (2d), 616. 
If it did not so exercise that degree of care, then the jury likewise must 
determine whether or not the defendant is relieved of liability by the 
intervening negligence of Clyde Kirby, or by the contributory negli- 
gence of the plaintiff. These questions must be answered by the jury, 
in the light of all the evidence and the attending circumstances. The 
law relative to negligence, intervening negligence and contributory negli- 
gence, is too well settled to require a discussion thereof here. 22 
R. C. L., Sec. 20, p. 186; Milwaukee R. R. Co. v. Kellogg, 94 U. S., 474, 
24 U. 8. (Law Ed.), 258; Montgomery v. Blades, 222 N. C., 463, 23 
S. E. (2d), 844; Haney v. Lincolnton, 207 N. C., 282, 176 S. E., 5738; 
Baker v. R. R., 205 N. C., 329, 171 S. E., 842; Hinnant v. R. R., 202 
N. C., 489, 163 S. E., 555; Herman v. R. R., 197 N. C., 718, 150 8S. E., 
36; Harton v. Tel. Co., 141 N. C., 455,54 S, E., 299. 

The other assignments of error need not be discussed, since the ques- 
tions presented may not arise on a new trial. We think the defendant, 
for the reasons given, is entitled to a new trial, and it is so ordered. 

New trial. 


MRS. LETTIE BAILEY, ADMINISTRATRIX OF HURLEY M. BAILEY, v. 
NORTH CAROLINA RAILROAD COMPANY, 


and 


MARVIN P. KING, ADMINISTRATOR OF DAVID CARLTON MEREDITH, v. 
NORTH CAROLINA RAILROAD COMPANY. 


(Filed 2 June, 1948.) 
1. Negligence § 19b— 


It is the prevailing and permissible rule of practice to enter judgment 
of nonsuit in a negligence case, when it appears from the evidence offered 
on behalf of the plaintiff that his own negligence was the proximate cause 
of the injury, or one of them, 


2. Negligence § 6— 

The plaintiffs’ negligence need not be the sole proximate cause of the 
injury, as this would exclude any idea of negligence on the part of the 
defendant; but he may not recover, when his negligence concurs with the 
negligence of the defendant in proximately producing the injury. 


3. Railroads § 9—— 
A railroad crossing is itself a notice of danger and a traveler on the 
highway, before crossing the tracks, is required to look and listen to 
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ascertain whether a train is approaching; and the mere omission of the 
trainmen to give the ordinary or statutory signals will not relieve him of 
this duty. 


4, Negligence § 10— 


In order to invoke the “last clear chance” doctrine, plaintiff must plead 
and prove that defendant, after perceiving the danger, and in time to avoid 
it, negligently refused to do so. 


ot 


Negligence § 19b— 


In an action against a railroad for the wrongful death of plaintiffs’ 
intestates, where the plaintiffs’ evidence tends to show that such intestates 
drove their car upon a railroad track, at a city grade crossing. ahead of 
an oncoming train, by collision with which both were killed, when, in the 
exercise of due care, they could have seen the train and avoided the 
colHsion, the plaintiffs are barred by the contributory negligence of their 
intestates, and motions of nonsuit were properly allowed. 


APPEAL by plaintitts from Bone, J., at October-November Term, 1942, 
of DurHam. 


Two civil actions to recover damages for the wrongful deaths of 
intestates alleged to have been caused by the negligence of the defendant, 
consolidated for trial by consent. 

The record discloses that about 10 o’clock on the morning of 20 De- 
cember, 1940, the plaintiffs’ intestates were riding in a Chevrolet truck, 
in the city of Durham, and attempted to cross the railroad track of the 
defendant where it intersects Crabtree Street; that at the crossing of 
Crabtree Street and the railroad track the engine of the westbound 
passenger train of the defendant struck the truck in which the intestates 
were riding, killing both of them; the record does not disclose which of 
the intestates was driving, but does disclose that they were engaged in 
a joint enterprise of selling produce for a third party, and were accus- 
tomed to permit first one and then the other to drive, depending upon 
which one it was more convenient to do the driving. 

The railroad track ran in the general direction of east and west and 
Crabtree Street ran in the general direction of north and south. The 
Chevrolet truck was being driven southward on Crabtree Street and the 
engine of the defendant’s passenger train was being driven westward on 
the railroad tracks of the defendant when the collision occurred. 

The evidence further discloses that a person driving southward on 
Crabtree Street as he approached the railroad track of the defendant 
had a clear unobstructed view east (to his left) down the said railroad 
track; that the plaintiffs drove the Chevrolet truck in which they were 
riding upon said railroad track, where it stalled, and while so stalled the 
engine of the defendant struck it, killing the intestates. 
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When the plaintiffs had introduced their evidence and rested their 
eases, the defendant lodged motions to dismiss the actions and for judg- 
ment as in case of nonsuit (C. 8., 567), which motions were allowed, 
and from judgment predicated upon such ruling the plaintiffs appealed, 
assigning errors. 


Fuller, Reade, Umstead & Fuller, Brawley & Brawley, and B. Ray 
Olive for plaintiffs, appellants. 

W. T. Joyner, Spears & Hall, and H. E. Powers for defendant, 
appellee. 


ScuenckK, J. Having reached the conclusion we have in this case it 
may be conceded, though it is not decided, that the defendant was 
negligent in not giving warning of the approach of its train by bell or 
whistle, in exceeding the speed limit fixed by municipal ordinance and 
in allowing the railroad bed at the crossing to become rough by reason 
of the rails being exposed from two and half to three inches in height 
and of holes therein. 

The evidence shows that Mulberry Street runs east and west parallel 
to and immediately north of the railroad track, on the railroad right- 
of-way, and that a person traveling south on Crabtree Street enters 
Mulberry Street and proceeds some 40 or 50 feet before crossing the 
railroad track, and from the entrance into Mulberry Street to the 
crossing of the railroad track such person has an unobstructed view of 
the railroad track east of the Crabtree Street crossing—at the entrance 
to Mulberry Street a clear view of 250 feet down the track, and close 
to the track, just before entrance thereupon, an unobstructed view of the 
track east for “several hundred yards.” James Charles Smith, the only 
eye witness of the collision introduced as a witness by the-plaintiffs, was 
standing about 25 yards south of the railroad track and about 35 yards 
west of the crossing, testified: “I saw the train way on up the track 
about 400 yards, and I saw the truck drive upon the track. The train 
looked to be about 400 yards up the track. J saw the truck drive up on 
the crossing and the train was still coming. The truck looked like it 
was trying to get off, kinder moved back and forth and settled down at 
the time the train hit it. After the train hit the truck it brought it 
way on down there the other side of me, took it on down there the 
other side of the switch. I was looking at the truck the instant it was 
hit.” 

It is manifest from the evidence of the plaintiffs that if their in- 
testates had looked east down the railroad track they could have seen 
the train for a considerable distance from any point after entering 
Mulberry Street and reaching the crossing of Crabtree Street and the 
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railroad track. It is inescapable that the driver of the truck proceeded 
to drive the truck upon the track, a known zone of danger, without 
stopping to avoid a collision with a train approaching from the east. 

The law applicable to this case is stated in the well considered opinion 
of the present Chief Justice in Godwin v. hh. f., 220 N. C., 281, 17 
8. E. (2d), 187, as follows: “It is the prevailing and permissible rule 
of practice to enter judgment of nonsuit in a negligence case, when it 
appears from the evidence offered on behalf of the plaintiff that his 
own negligence was the proximate cause of the injury, or one of them. 
Battle v. Cleave, 179 N. C., 112, 101 S. E., 555; Wright v. &. R., supra 
(155 N. C., 325, 71S. E., 306); Beck v. Hooks, 218 N. C., 105, 10 S. E. 
(2d), 608. The plaintiff thus proves himself out of court. Horne ». 
R. R., 170 N. C., 645, 87 S. E., 523. It need not appear that his negli- 
gence was the sole proximate cause of the injury, as this would exclude 
any idea of negligence on the part of the defendant. Absher v. Raleigh, 
211 N. C., 567, 190 S. E., 897. It is enough if 1t contribute to the injury. 
Wright v. Grocery Co., 210 N. C., 462, 187 8S. E., 564. The very term 
‘contributory negligence’ ex vi termine implies that it need not be the sole 
cause of the injury. Fulcher v. Lumber Co., 191 N. C., 408, 182 8. E., 9. 
The plaintiff may not recover, in an action lke the present, when his neg- 
ligence concurs with the negligence of the defendant in proximately pro- 
ducing the injury. Construction Co. uv. R. R., 184 N. C., 179, 118 8S. E., 
ve 

“In the application of this rule it is recognized that ‘a railroad cross- 
ing is itself a notice of danger, and all persons approaching it are bound 
to exercise care and prudence, and when the conditions are such that a 
diligent use of the senses would have avoided the injury, a failure to use 
them constitutes contributory negligence and will be so declared by the 
court.’ Coleman v. RB. R., supra (153 N. C., 322, 69 8. E., 251); 
Carruthers v. R. R., 215 N. C., 675, 2 S. E. (2d), 878. We have said 
that a traveler has the right to expect timely warning, Norton v. R. R.., 
122 N. C., 910, 29 S. E., 886, but the failure to give such warning 
would not justify the traveler in relying upon such failure or in assum- 
ing that no train was approaching. It is still his duty to keep a proper 
lookout. JZarrison v. R. &., supra (194 N. C., 656, 140 S. E., 598); 
HTolton v. R. R., supra (188 N. C., 277, 124 8S. E., 307). ‘A traveler on 
the highway, before crossing a railroad track, as a general rule, is re- 
quired to look and listen to ascertain whether a train is approaching: 
and the mere omission of the trainmen to give the ordinary or statutory 
signals will not relieve him of this duty.’ Fourth headnote, Cooper v. 
R. R., 140 N. C., 209, 52 S. E., 982. The same rule was deelared in 
Johnson v. R. R., 168 N. C., 431, 79 S. E., 690, where Walker, J., 
speaking for the Court, used the following language: ‘On reaching a 
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railroad crossing, and before atiempting to go upon the track, a traveler 
must use his sense of sight and of hearing to the best of his ability under 
the existing and surrounding cireumstances—he must look and listen in 
both directions for approaching trains, 1f not prevented from doing so by 
the fault of the railroad company, and if he has time to do so; and this 
should be done before he has taken a position exposing him to peril or 
has come within the zone of danger, this being required so that his pre- 
caution may be effective.’ ” 

Again it is written: “The engineer had a right to assume up to the 
very moment of the collision that the plaintiff could and would extricate 
himself from danger. The fact of the failure to give a signal from the 
engine could not militate against the defendants, since all that such 
signal could have availed the plaintiff would have been to give him 
notice of the approach of the train, and this notice the plaintiff already 
had, since he saw the train at a distance of 1,500 feet down the track 
moving or in the act of starting to move in the direction of the crossing 
he was taking.” Temple v. Hawkins, 220 N. C., 26,16 8S. E. (2d), 400. 

Furthermore the plaintiffs do not plead the last clear chance, which 
is required before such doctrine is available, paragraph 8(f) of the 
complaint not being susceptible of such construction. ‘“‘‘In order to 
invoke the “last clear chance” doctrine, plaintiff must plead and prove 
that the defendant, after perceiving the danger, and in time to avoid 
it, negligently refused to do so.” 11 C. J., 282.” Hudson v. R. R., 190 
N. C., 116, 129 S. E., 146. 

Since it is apparent that the plaintiffs’ intestates, the drivers of the 
truck, in the exercise of due care, could have seen the approach of the 
defendant’s train in ample time to have stopped the truck and allowed 
the train to go by, and thereby avoided the collision, and instead of so 
stopping the truck proceeded to drive it on to the track ahead of the 
oncoming train thereby causing the collision, we are of the opimion, and 
so hold, that the plaintiffs are barred from recovery by the contributory 
negligence of their intestates, and that his Honor was correct in allow- 
ing the motions of nonsuit properly lodged at the conclusion of the 
plaintiffs’ evidence. 

There are a number of exceptive assignments of error based upon 
the court’s sustaining the defendant’s objections to certain testimony to 
the effect that the engineer of the defendant’s train subsequent to the 
collision made certain statements indicating he saw the truck on the 
track, and to certain testimony to the effect that the defendant after the 
collision and after the train had gone made certain repairs to the track 
by throwing gravel on the crossing. The first group of these exceptions 
would seem to be untenable for the reason that the testimony related to 
conversations between the witness and the engineer which were merely 


N, C. | SPRING TERM, 1943. 249 
SMITH v. BANK. 


narrative of a past occurrence and only hearsay and not competent 
against the defendant, Hubbard v. BR. R., 203 N. C., 675(678), 166 S. E., 
802, and cases there cited, and the second group of these exceptions 
would seem to be untenable for the reason that they relate to repairs 
made in the track after the collision complained of, Parrish v. Rk. R., 221 
N. C., 292 (299-300), 20 S. E. (2d), 299, and cases there cited. And, 
a fortvort, the plaintiffs were not prejudiced by the refusal to admit the 
testimony assailed since it is not perceived how its admission could have 
altered the holding of the trial judge or our opinion upon the question of 
nonsuit. 

The judgment of the Superior Court is 

Affirmed. 


MRS. LUMMIE HANCOCK SMITH v. THE BANK OF PINEHURST, 
J. HAWLEY POOLE, W. 0. McGIBBONEY, Truster, anp THE MOORE 
COUNTY NEWS. 

(Filed 2 June, 1948.) 


1. Appeal and Error § 37c— 

In appeals from an order granting or denying injunctive relief the 
findings of fact made by the court below are not conclusive. This Court 
may review the evidence and determine the questions of fact, as well as 
of law. 


19 


Injunctions § 11— 

If a plaintiff, applying for injunctive relief as the main remedy sought 
in the action, has shown probable cause for supposing that he will be able 
to maintain his primary equity and there is reasonable apprehension of 
irreparable loss unless it remain in force, or, if, in the opinion of the 
court, it appears reasonably necessary to protect the plaintiff’s rights until 
the controversy can be determined, the injunction will be continued to the 
hearing. 


3. Estates § 4— 

Where the equitable and legal estate in land becomes vested in one and 
the same person at one and the same time and in one and the same right. 
the two estates are merged and the lesser estates are absorbed in the fee 
simple thus created. 


4. Same— 
Where one who has an equitable title acquires the legal title, so that 
the same becomes united in the same person, the former is merged in the 
latter. 


5. Same: Mortgages 88 21, 27— 
As a general rule, where a purchaser of land subject to a mortgage 
takes an assignment of the mortgage, the debt secured by the mortgage 
is extinguished. 
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6. Mortgages §§ 18, 32b— 


A notice, from the trustee in a mortgage or deed of trust to a person 
authorized by him to advertise a sale of the property thereunder, to with- 
hold or discontinue publication of the notice of sale, withdraws from such 
person any authority to advertise or sell the property. 


7. Mortgages § 36: Bankruptcy § 9— 


Where the maker of a note and mortgage is discharged in bankruptcy, 
such maker is no longer personally liable on the note and mortgage, which 
however remains a lien upon the land. 


8. Mortgages § 31b— 


A trustee in a mortgage or deed of trust is a proper and necessary party 
to an action to foreclose or to enjoin foreclosure. 


AppEAL by plaintiff from Armstrong, J., at February Term, 19438, of 
Moore. Error and remanded. 


Civil action to restrain foreclosure sale of land under power contained 
in trust deed, heard on notice to show cause why temporary restraining 
order should not be continued to the final hearing. 

The plaintiff, being the owner of a tract of land containing 153.5 
acres, on 6 September, 1934, executed a trust deed thereon to W. O. 
McGibboney, Trustee, to secure an indebtedness of $1,400.00 due to the 
Land Bank Commissioner, which indebtedness was payable in 10 equal 
annual installments, beginning 1 December, 1938. 

On 17 March, 1940, plaintiff and her husband were each adjudicated 
bankrupts, the said mortgage debts being duly scheduled as a liability 
of plaintiff. 

Plaintiff’s homestead was allotted in said land and the residue, includ- 
ing the reversionary interest in the homestead, was sold subject to the 
mortgage, under order of the bankruptcy court and defendant bank 
became the purchaser. 

The bank having thus acquired title to the equity of redemption, 
subject to the homestead, conveyed to plaintiff by quitclaim deed its 
reversionary interest in the homestead land. Plaintiff then paid on the 
note ten twenty-ninths thereof which was her proportionate part, based 
on the appraised value of the land. 

i. F. Seawell, Sr., purchased the Land Bank Commissioner note and 
mortgage and the same was duly assigned to him. 

Upon the urgent insistence of the vice-president of the defendant 
bank, H. F. Seawell, Sr., on the ... day of October, 1942, for value 
received, transferred and assigned the note and mortgage to defendant 
J. Hawley Poole, a director of the bank. Poole then executed his note 
to defendant bank and assigned the mortgage and note as collateral 
security. 
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Within a few days after acquiring the mortgage and note Poole 
obtained the consent of the trustee to advertise the land for sale under 
the power of sale contained therein, the sale to be had on 7 December, 
1942. 

The trustee, a non-resident, upon hearing from the plaintiff, directed 
the defendants to withhold the advertisement. This was not done but, 
on the contrary, after further communication with defendants, he re- 
newed his authority therefor. 

The court below offered to continue the restraining order “if the 
plaintiff would pay into court the amount due on said promissory note 
and deed of trust as aforesaid found by the court, to remain on deposit 
in the court to be applied to any judgment in favor of the defendant 
J. Hawley Poole that might be rendered upon the final hearing in this 
cause, but the plaintiff declined and refused to make such deposit.” She 
then and there, however, “offered in open court to pay the holder of said 
note the full sum due on the same upon a proper assignment of same.” 
Her offer was declined by defendants and the court thereupon entered 
judgment vacating the temporary restraining order issued by Williams, 
J. Plaintiff excepted and appealed. 


Seawell & Seawell for plaintiff, appellant. 
U. L. Spence and W. D. Sabiston, Jr., for defendants Bank of Pine- 
hurst and J. Hawley Poole, appellees. 


BaRNuHILL, J. In appeals of this character from an order granting 
or denying injunctive relief the findings of fact made by the court below 
are not conclusive. This Court may review the evidence and determine 
questions of fact, as well as of law. Burns v. McFarland, 146 N. C., 
382; Wallace v. Salisbury, 147 N. C., 58; Lee v. Waynesville, 184 N. C., 
565, 115 S. E., 51; Tobacco Association v. Battle, 187 N. C., 260, 121 
S. E., 629; Tobacco Association v. Patterson, 187 N. C., 252, 121 S. E., 
631; HLoward v. Board of Hducation, 189 N. C., 675, 127 S. E., 704; 
Johnston v. Garrett, 190 N. C., 835, 1380 8. E., 835; Causey v. Guilford 
County, 192 N. C., 298, 185 8S. E., 40; Whitford +. Bank, 207 N. C., 
299, 176 S. E., 740. 

The court below found that this action was instituted after the sale 
on 5 December. The record discloses that it was instituted 27 Novem- 
ber, 1942, before the sale. While it found that defendant Poole pur- 
chased the mortgage note it did not find whether he did so as agent of 
the bank, as alleged. Likewise, it made no finding or conclusion in 
respect to the admitted notice from the trustee withdrawing his consent 
to the advertisement of sale. Hence, we deem it advisable to review 
the record as a whole. 
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The apparent facts disclosed by the record present this picture: 

Plaintiff becomes bankrupt, in large measure because of her endorse- 
ment liability to the defendant bank. Her land, upon which there is an 
outstanding mortgage lien, is sold and her equity of redemption is pur- 
chased by the bank. The bank, in turn, for a valuable consideration, 
conveys its right, title and interest in the homestead land to plaintiff. 
Thereafter, through the agency of the bank, the holder of the mortgage 
lien is induced to transfer it to defendant Poole, a director of the bank, 
who immediately hypothecates it with the bank as security for the money 
advanced with which to purchase. The bank thus becomes the owner 
of the land subject to the mortgage lien and also owner of the lien itself 
— at least as collateral security. Then, without any loss of time, the 
“holder” of the lien procures the consent of the trustee and proceeds to 
advertise the land for sale under foreclosure, including the very land 
the bank had conveyed to the plaintiff. When offered his money upon 
a transfer of the note he declined to accept. 

If the defendants do not want their money, so recently invested in a 
mortgage lien they were so anxious to acquire that Poole borrowed and 
the bank loaned the money therefor, and which lien they are now so 
anxious to foreclose, what do they desire other than a squeeze play that 
will deprive plaintiff of her land and greatly benefit the bank? The 
record fails to answer. 

Under the circumstances outlined is a court of equity unable to give 
aid or will it withhold its helping hand ? 

If the plaintiff, applying for injunctive relief as the main remedy 
sought in her action, has shown probable cause for supposing that she 
will be able to maintain her primary equity and there is reasonable 
apprehension of irreparable loss unless it remains in force, or if, in the 
opinion of the court, it appears reasonably necessary to protect the 
plaintifi’s rights until the controversy between her and the defendants 
can be determined, injunction will be continued to the hearing. Proctor 
v. Fert. Works, 183 N. C., 153, 110 S. E., 861; Cobb v. Clegg, 187 N. C., 
158; Tobacco Association +. Battle, supra. If the evidence raises a 
serious question as to the existence of the facts which make for plaintiffs 
rights and is sufficient to establish it, the preliminary restraining order 
will be continued to the hearing. TJise v. Whitaker-Harvey Co., 144 
N. ©., 508; Tobacco Association v. Battle, supra. 

Applying this rule to the facts in this case we are constrained to hold 
that the restraining order should be continued to the hearing. 

Where the equitable and the legal estate in land becomes vested in 
one and the same person at one and the same time and in one and the 
same right, the two estates are merged and the lesser estates are absorbed 
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in the fee simple thus created. 10 R. C. L., 666. They cease to exist 
as such. 

‘Where one who has an equitable title acquires the legal title so that 
the same becomes united in the same person, the former is merged in 
the latter.” Odom v. Morgan, 177 N. C., 367, 99 S. E., 195, and cases 
cited; Peacock v. Stott, 101 N. C., 149. 

“As a general rule, where a purchaser of land subject to a mortgage 
takes an assignment of the mortgage, the debt secured by the mortgage 
is extinguished.” Anno. 95 A. L. R., 107; Lydon v. Campbell, 204 
Mass., 580, 91 N. E., 151; 3 Pom. Eq. (5th), 151. 

It is alleged that the bank was the real purchaser of the hen. There 
are circumstances which tend to show that it is the real owner thereof 
and that Poole is a mere dummy holder to conceal the true status of 
the hen. If this be so then there has been a merger and the mortgage 
lien is extinguished. This issue should be decided before there is any 
sale under the mortgage. 

The trustee is a non-resident and it is apparent that the defendants, 
through their attorney, were handling the preliminaries looking to the 
sale. On 5 November, 1942, after the notice of sale had been published 
in the Moore County News, the trustee wrote the attorneys for the 
defendants, “you are requested to withhold advertisement of the property 
until further notice.” Admittedly the letter had reference to this sale. 

This notice from the trustee to withhold or discontinue publication of 
notice of sale withdrew any authority the trustee had conferred on the 
defendants or their attorneys to advertise for him and in his name. 
Any advertisement of sale thereafter was that of the defendants and not 
that of the trustee. It broke the continuity of publication of notice 
required by statute, C. S., 687, and no subsequent renewal of authority 
could bridge the gap or restore the publication to its original status. 
Hence, there was no valid publication of notice of sale. 

The debt, evidenced by the mortgage note, was discharged by the 
bankruptey. The plaintiff is no longer personally liable thereon. It 
remains only as a lien upon the land described in the mortgage, only a 
part of which is owned by plaintiff. Hence, equity does not demand 
that plaintiff tender or pay into court the full amount due on the len 
as a prerequisite to a continuance of the restraining order. 

The reply of plaintiff was filed after the hearing in the court below. 
The equities she undertakes to assert therein were not considered or 
decided. Hence, we refrain from any discussion thereof. If the deed 
from the bank to the plaintiff created, as between them, a superior 
equity in her and gave her any right to have the land owned by the 
bank first applied to the discharge of the lien, then her rights in respect 
thereto will be fully protected at the fina] hearing. 
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The trustee was not served with summons. Neither party seeks to 
take advantage of this fact. Even so, he should be brought in to the 
end that he may be bound by any judgment which may be entered in 
this cause. As this is an action in the nature of an in rem proceeding 
summons may be served by publication. 

There was error in the order vacating the temporary restraining order. 
It should be continued to the final hearing. To that end the cause is 
remanded for further proceedings. 

Error and remanded. 


MRS. VIRGINIA L. ANDERSON, ADMINISTRATRIX OF THE ESTATE OF JAMES 
T. ANDERSON, Decreasep, v. PETROLEUM CARRIER CORPORATION 
AND CLEDOUS NAYLOR. 


(Filed 2 June, 1948.) 


Automobiles §§ 12c, 18c, 18g— 


In an ‘action to recover for wrongful death caused by an automobile 
collision, where plaintiff’s evidence tended to show that her intestate (on 
the subservient road) driving his own car and the truck of defendant (on 
the dominant road) were approaching the highway junction, which was 
well marked on all sides by signs showing its character and danger, both 
vehicles apparently going at a greater speed than prudence demanded and 
neither driver slowing down for the intersection, and plaintiff’s intestate 
failing to yield and being killed by the consequent collision, motion for 
judgment as of nonsuit was properly allowed. 


AppPEaL by plaintiff from Thompson, J., at November Civil Term, 
1942, of Wake. 

The plaintiff administratrix brought this action to recover damages 
for the death of her husband, which she alleges was caused by the 
negligence of defendant. The case is here on appeal from a judgment 
of nonsuit upon the evidence suffered in the court below. We sum- 
marize pertinent parts of plaintifi’s evidenée: 

It appears from this evidence, principally from the testimony of 
Prof. Lambe, who surveyed the premises, and the maps to which it 
refers, that the collision out of which the action arose occurred near 
New London, some distance south of Asheboro, at or near the point 
where Highway 49-A and Highway U. S. 52 merge into one road, 
which continues southward and for convenience is designated by both 
numbers. 

Traveling the highway in a northerly direction across the juncture, 
it is found that Highway 49-A continues in an almost straight line, 
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while Highway U. 8. 52 makes a considerable angle to the left, and it 
is so indicated on a warning road sign placed south of the junction. 
Highway 49-A from the junction northward has a gravel-asphalt pave- 
ment, and Highway U. S. 52 has a continuous concrete pavement. 
Traveling north and approaching the junction from the south, there is 
a sign reading HIGHWAY SLOW JUNCTION, with the word 
“SLOW” in glass-raised letters. The sign is 3 feet square, and the top of 
the sign is 5.6 feet above the ground. The next sign is a traffic repre- 
sentation of the intersection showing the angle indicating the left-hand 
departure of U. S. Highway 52 and the straight road ahead. 49-A 
beyond the intersection would be a straight road, and the prong in the 
symbol would be U. 8. Highway 52 beyond the point of the intersection. 
Highway 49-A has only a slight curve. There is another sign upon 
approaching the intersection marked U. 8. 52 LEFT—the “LEFT” indi- 
cates a left-hand turn at that intersection. The two roads past the 
intersection are of two different types of surfacing, but both hard sur- 
faced. The area between the roads for:some distance has a paving on 
which to drive in through a filling station located between the roads. 
This area is within the limits of the town of New London. 

The grade is not uniform along Highway 49-A and U. S. 52, but 
there is an up-grade on U. S. 52 going north at the place of the colli- 
sion. Coming south on Highway 49-A, there is a sign with the high- 
ways graphically represented, indicating the angle of the intersection, 
and showing that U. S. Highway 52 forked off to the right. This was 
4414, feet from the next sign. This was marked JUNCTION U.S. 52. 
From the junction sign to the next is 200 feet. This sign was 5.9 ft. 
from the edge of the pavement, hexagonal, 3 ft. high and 4.7 ft. from 
the ground. It was marked THRU STOP TRAFFIC. Letters were 
large and plainly visible. The next sign is in the no-paved area between 
the roads, having upon it the word “STOP,” which could be read easily 
by autoists on the right-hand side of the road when traveling that road. 
All these signs were placed by the Highway Commission. There was 
no obstruction to prevent seeing the signs, except possibly at some points, 
the grade. 

Relatively on the north and the south of the junction of the roads 
were driveways leading to the west into the Price residence on the north 
and the school property on the south, and the accident oceurred between 
these driveways. From the front edge of the filling station and meas- 
ured along the highway, it 1s 499 ft. down to the school driveway. The 
collision occurred near the northern edge of the school driveway. 

Some distance northward of this point the white line designating the 
middle of 49-A had been discontinued, and one line designating the 
middle of U. S. 52 was continuous in each direction. The collision 
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occurred on the west side of the road, the right forward end of the truck 
striking the left forward end of the automobile. The truck continued 
for some distance, running up on a 3 ft. bank on the west side of the 
road, where it stopped without turning over. The automobile was 
knocked back some distance down the road in a northwesterly direction, 
and came to rest on the west side. Plaintiff’s intestate was thrown clear 
of the wreckage on the western bank at some distance north of the point 
of collision, where he died almost instantly, and his companion was left 
hanging out of the car. He was seriously injured, but recovered. From 
the markings on the ground and pavement, it appeared that the truck 
traveled from the place of collision a distance of some 80 or more feet, 
with one of the wheels broken down and dragging. The automobile 
was found some distance beyond. 

Plaintiff’s exhibit No. 3, which is a photograph, and the evidence 
which it is used to explain, indicate that the collision occurred at the 
north edge of the school driveway, where the roads had almost, if not 
quite, merged into one. 

Glin E. Poplin, witness for the plaintiff and the only eye witness 
examined on the trial, testified that he was standing on the left side of 
the highway near the scene of the collision at the time it occurred, near 
the entrance to the school grounds. It was after school hours, between 
3:30 and 4 o’clock. He identified the pictures used in illustration of 
the evidence, and pointed out places referred to in the testimony. 

The witness was standing with his face turned somewhat towards the 
south and saw the approach of the truck, estimating its speed as 25 or 
30 miles. He first saw the automobile when the truck and automobile 
were 80 ft. or more apart. ‘When the collision occurred the truck took 
to the west, more or less to the west. It kept in a straight course then. 
The automobile took to the north, in other words, sort of northwest.” 
Upon cross-examination, he testified that he had made a statement 
shortly after the accident, and upon excerpts of this statement having 
been read to him, he reasserted their truth. That testimony is sub- 
stantially to the effect that he first saw the automobile immediately 
after its brakes were applied, and that his attention was called to it by 
the screaming of the brakes; that the Buick was coming south on 49-A, 
and the tractor was going north on U. S. 52. At the moment he ob- 
served the Buick, it was only about 25 or 30 ft. from where the west 
side of 49-A, which is black surface, comes into the east side of U. S. 
52, which is white concrete, and the Buick was traveling about 70 miles 
per hour. Witness estimated that the Buick came to rest about 20 ft. 
in front of the tractor and across Price’s drive. One of the occupants 
of the Buick was thrown to a point on the western dirt shoulder about 
10 or 12 ft. behind the truck after it had stopped. The distance from 
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the point of impact to where the front of the tractor came to a stop 
was estimated at 30 to 35 ft. 

Upon this evidence of plaintiff, defendant demurred and moved for 
judgment as of nonsuit, which was allowed. The plaintiff appealed. 


Douglass & Douglass for plaintiff, appellant. 
Murray Allen and Royall, Gosney & Smith for defendants, appellees. 


SeaweE.u, J. The evidence in this case is largely circumstantial. 
There are certain things, however, that seem indicated: 

The collision occurred where the two roads had almost, if not quite, 
merged into one; it occurred on the west side of the road, which would 
be in Anderson’s lane of traffic going south, and on the wrong side for 
the truck going north; the truck struck the Anderson car on the left 
forward end with its own right front end, indicating a sharp turn to the 
left had been made by the truck; the force of the collision was suffici- 
ently great to throw Anderson’s body for a considerable distance up on 
the bank to the west, and sent the Anderson car a distance of some 100 
ft., or more, to the northwest, in a direction opposite to that it was 
traveling; the truck, in its broken-down condition, appeared to have 
traversed some 80 ft. or more after the accident and run part way up 
the embankment. We think it must be conceded, from the evidence, 
that the Anderson car came out of the eastern branch of the road where 
the signs were marked as indicated. That would give both vehicles, 
at the junction point, a common area which must be traversed by the 
drivers of the meeting cars with prudence and with the care required by 
both the common and statute law. 

It is insisted that if the truck had kept to its own side of the road, 
the Anderson car might have passed in safety, since it appears to have 
traversed the common ground of the junction and gotten on its right 
side of the road before the collision. We have considered that. But 
nevertheless, the evidence indicates to us that both vehicles were 
approaching the junction at a greater speed than prudence demanded 
at the risk of occupying it at the same time with disastrous results. If 
it be conceded that there is evidence of negligence on the part of 
defendant, applying the standards required by precedent, we are unable 
to escape the conclusion that the negligence of plaintiff’s intestate made 
some contribution to his injury. 

The judgment as of nonsuit is 

Affirmed. 
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STATE v. JOHN FRIDDLE anp GLENN PROCTOR. 
(Filed 2 June, 1948.) 


1. Burglary and Unlawful Breaking § 1c— 


Felonious intent is an essential element of felonious breaking and entry 
with intent to steal. C. S., 4285. It must be alleged and proved and the 
felonious intent proven must be the felonious intent alleged, which, in this 
case, is the “intent to steal.” The same is true as to larceny. 


2. Burglary and Unlawful Breaking §§ 1c, 10— 


In a prosecution for felonious breaking and entering with intent to 
steal and for larceny, where defendants contend and offer evidence to 
prove that they broke into a store and removed a large quantity of sugar, 
having the day before fully paid therefor to the clerk of the owner, who 
had prearranged, with the approval of the owner, that defendants should 
stage the apparent crime to enable the owner to escape ration penalties, 
a charge that, if a person breaks and enters and takes away property of 
another, with the consent of his employee, that would not relieve him of 
all the elements of breaking and entering, and if they broke and entered, 
with the consent of the clerk and against the will of the owner, they 
would be guilty, is reversible error. 


8. Criminal Law § 53f: Trial § 32— 

Where the evidence and law arising thereon, in a criminal prosecution, 
relate to a material, substantive feature of the case, no special prayer for 
instructions is required, and a failure to properly instruct thereon is 
error. 

4, Trial § 29a: Criminal Law § i53a— 


The judge, in his charge to the jury. should segregate the material facts 
of the case, array the facts on both sides, and apply the pertinent prin- 
ciples of law to each, so that the jury may decide the case according to 
the credibility of the witnesses and the weight of the evidence. C. S.. 564. 


APPEAL by defendants from Armstrong, J., at September Term, 1942, 
of GuitForp. New trial. 


Criminal prosecution on indictment charging (1) felonious breaking 
and entry with intent to steal, under ©. S., 4235; and (2) larceny. 

The evidence for the State tends to show that the defendants, on or 
about 21 August, 1942, broke and entered the store building of one J. S. 
Knight in the nighttime with intent to steal and that they did, in fact, 
take and carry away six 100-pound bags and seven 60-pound bags of 
sugar. 

The defendants admit that they entered the store building and re- 
moved the sugar but they contend, and offered evidence tending to show, 
that it was by pre-arrangement with one Thurman Jones, a clerk or 
employee of Knight in charge of the store. Their evidence tends to 
show that Knight had an excess amount of sugar for which be would 


N.C.] SPRING TERM, 1943. 259 


STATE vU. FRIDDLE. 


have to surrender ration coupons or else surrender the sugar, unless it 
was made to appear that the sugar had been stolen; that Jones ap- 
proached them, explained the situation and stated that if they could re- 
port the sugar as stolen they would not be required to surrender coupons. 
He arranged to sell the sugar to them on condition that they remove it 
at night. Jones unlocked the window, told them how to enter and the 
way to go after they had loaded. He also told them that Knight knew 
about and had consented to the arrangement which he was making. They 
paid for the sugar on the afternoon of 21 August and removed it that 
night as directed. 

There was a verdict of guilty. From judgment thereon defendants 
appealed. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
J. Hampton Price and George A. Younce for defendants, appellants. 


Barnuiuy, J. The court, in the course of its charge, instructed the 
jury as follows: 

“The court did instruct you and again instructs you, that if a person 
takes property with the consent of the owner or breaks into a building 
with the consent of the owner, that he might be guilty of some other 
crime, but he would not be guilty of breaking and entering or larceny. 
ut the court likewise instructs that if a person takes the property of 
another with the consent of his employee or some other person connected 
with the actual owner, that would not relieve a person of all of the other 
elements of larceny or breaking and entering the store in this case. And 
the court instructs you that if you are satisfied by the evidence beyond a 
reasonable doubt that the defendants in this case, or either of them, broke 
into this store and took the sugar or any of the sugar mentioned in the 
bill of indictment therefrom and did so with the consent of Mr. Jones 
and against the will of Mr. Knight, and you so find beyond a reasonable 
doubt, the defendants would be guilty of breaking in and entering and 
lareeny.” 

The defendants except. They also except for that the court failed to 
state in a plain and correct manner the evidence given in the case and 
declare and explain the law arising thereon, particularly in respect to 
felonious intent. 

The second exception, under C. S., 564, standing alone, is not suf- 
ficiently presented. However, the two, in effect, present the same ques- 
tion and are so interrelated that they may be treated as one. 

The defendants admit that they broke and entered and that they took 
and carried away 1,020 pounds of sugar. They deny, however, that they 
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did so with a felonious intent. Their defense rests upon this contention 
and the existence or non-existence of this intent was the real and only 
issue of fact presented. They now challenge the sufficiency of the charge 
in respect thereto. 

Felonious intent is an essential element of the crime defined in C. S., 
4235. It must be alleged and proved, and the felonious intent proven, 
must be the felonious intent alleged, which, in this case, is the “intent 
to steal.” S. v. Spear, 164 N. C., 452, 79 S. E., 869; 8. v. Crisp, 188 
N. C., 799, 125 8. E., 529. The same is true as to larceny. 8S. v. Arkle, 
116 N. C., 1017; S. v, Holder, 188 N. C., 561, 125 S. E., 118. 

The court, in the quoted part of its charge, made “against the will of 
Knight” the test of guilt. Again when the jury returned for further 
instructions it repeated this charge, adding that “if a person takes the 
property of another with the consent of his employee or some other per- 
son connected with the actual owner, that would not relieve the person 
of all the other elements of larceny or breaking and entering the store in 
this case,” and further, that if they broke and entered and took the sugar 
“with the consent of Jones and against the will of Knight... the de- 
fendants would be guilty of breaking and entry and larceny.” 

While, perhaps, the consent of the employee “does not relieve the per- 
son of all the other elements” of the crime, neither does it burden them 
therewith. Nor does the fact that the breaking and entry was against 
the will of the owner create guilt as a matter of law. The intent with 
which the act was committed is material. The breaking and entry and 
the taking, it is true, must be without the consent and against the will 
of the owner. It must also be with felonious intent—here the intent to 
steal, 

The court, in its general charge, explained the essential elements of 
the two offenses and instructed the jury that “both the taking and the 
carrylng away must be with a felonious intent.” It is urged, therefore, 
that the charge as a whole, when considered contextually, renders harm- 
less any apparent defect in the instructions to which exception is en- 
tered. But the absence of any reference to felonious intent in the specific 
instruction as given is not the primary grounds of complaint. 

In neither instruction was a finding of anything more than that the 
breaking and entry and the taking was against the will of the owner 
required. And it was categorically stated that the consent of the em- 
ployee, in the absence of consent of the owner, would not relieve from 
guilt. 

The alleged agreement with the clerk, if true, has a material bearing 
upon the issue of felonious intent even though the owner did not consent. 
If Jones made the representations about which they testified and they, 
relying thereon in good faith, entered the store and removed the sugar, 
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honestly believing that the owner had consented or that the clerk was 
authorized to consent thereto, there would be no felonious intent to steal 
although Knight, in fact, had not consented. At least the jury would 
be justified in so finding. 

Furthermore, there is no evidence that the defendants took anything 
other than the sugar. Unquestionably Jones had the right to sell and to 
receive payment. He, according to the defendants, did so 1m the day- 
time when sales are ordinarily made. Title then passed to defendants. 
Hence, upon this state of facts, they did not take and carry away any 
property of Knight, as alleged. 

It follows that the evidence for defendants raised questions affecting 
the issue of felonious intent. Did Jones authorize the entry! If so, 
did he do so as a co-conspirator or on his own initiative or was-he, in 
fact, acting for the owner? Did he by his statements mislead defendants 
and cause them to believe that Knight had consented or to believe that he 
had the authority to make the agreement? Did defendant take and 
carry away any property belonging to Knight ? 

The answer to each question has a direct and material bearing on the 
issue of criminal intent. 

On this phase of the case the court failed to fully explain and apply 
the law to the evidence offered. On the contrary, it stated to the jury 
that the consent of the employee, in the absence of the consent of the 
owner, would not affect the guilt of the defendants. As a result the 
defendants have been deprived of the full benefit of their defense. 

This evidence and the law arising thereon relates to a material, sub- 
stantive feature of the case. No special prayer was required. Bowen 
vu. Schnibben, 184 N. C., 248, 114 8. E., 170; S. v. Bryant, 218 N. C., 
752, 197 S. E., 530, and cases cited; Spencer v. Brown, 214 N. C., 114, 
198 S. E., 630. 

The chief object contemplated in the charge of the judge is to explain 
the law of the case, to point out the essentials to be proved on the one 
side and on the other, and to bring into view the relation of the par- 
ticular evidence adduced to the particular issue involved. Bird v. U. S., 
180 U.5S., 356, 45 L. Ed., 570. The judge should segregate the material 
facts of the case, array the facts on both sides, and apply the pertinent 
principles of law to each, so that the jury may decide the case according 
to the credibility of the witnesses and the weight of the evidence. S. v. 
Rogers, 93 N. C., 523; S. v. Jones, 87 N. C., 547; Guyes v. Council, 218 
N. C., 654, 197 S. E., 121. A failure to do so must be held for reversi- 
ble error. 

The defendants are entitled to a 

New trial. 
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ALVIN HIATT v. T. W. RITTER. 
(Filed 2 June, 1943.) 


1, Public Amusements § 2— 


The proprietor of a place of public amusement impliedly warrants that 
the premises, appliances and amusement devices are safe for the purposes 
for which they are designed, but he does not contract against unknown 
defects not discoverable by ordinary or reasonable means, 


2. Same— 


The proprietor of a bathing establishment owes to his customers a duty 
to exercise reasonable care to maintain the premises in a safe condition: 
but he does not insure his patrons against accident; and his duty to 
patrons is satisfied when he uses reasonable care to maintain the premises 
in a safe condition for their proper use by the patrons. 


3. Negligence §§ la, 5— 

The law only requires reasonable foresight, and when the injury com- 
plained of is not reasonably foreseeable, in the exercise of due care, the 
party whose conduct is under investigation is not answerable therefor. 
Foreseeable injury is a requisite of proximate cause, which is a requisite 
for actionable negligence. 

4. Public Amusements § 2: Negligence § 19a— 


In an action for recovery of damages for personal injuries, where 
plaintiff’s evidence tended to show that plaintiff, a patron of defendant’s 
swimming pool, jumped into the water from the side of an ordinary slide 
board, which he knew how to use. instead of sliding down same to the 
sandy place at its bottom made for landing, and in so doing struck and 
injured his foot on the sharp end of a bolt supporting the slide board. 
motion for judgment of nonsuit should have been allowed. 


A\ppEAL by defendant from Bobbitt, J., at February Term, 1948, of 
Davipson. 


This is a civil action to recover damages alleged to have been sustained 
on 26 July, 1939, by the plaintiff, a man 28 years of age, by reason of 
the negligence of the defendant in failing to install and maintain prop- 
erly, an amusement device, to wit, a slide board, used in connection with 
defendant’s swimming pool, known as Ritter’s Lake. The slide board 
was 86 feet long, 2 feet wide, with wooden side rails about 6 inches high, 
and the height thereof at its highest point was approximately 18 feet 
above the water level. The bottom of the slide was metal. The slide 
board was supported by steel braces attached to planks 2 inches thick 
and 6 inches wide, said planks being fastened to concrete sills in the 
bottom of the pool. The braces were set at an angle. The bolt which 
fastened the particular brace complained of herein protruded approxi- 
mately 34 of an inch above the nut. “The bolt sticking up was very 
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rusty and the end kinder come to a point, not a real sharp point, but 
kinder rounded.” 

The evidence discloses the water was 51%; feet deep at the place where 
plaintiff was injured. The brace in question was located approximately 
2 feet from the end of the slide, and the slide at that point was 2 feet 
above the water. There was sand at the bottom of the pool where patrons 
entered the water from the end of the slide. 

The plaintiff, and other employees of the Fremont Hosiery Mulls, at 
Thomasville, N. C., were on a pienic at Ritter’s Lake at the time of his 
injury. He paid the usual charge for the privilege of using the swim- 
ming pool and the facilities in connection therewith. 

Plaintiff testified: “There was a slide board in the swimming pool. 
It was just an ordinary slide board like all swimming pools. I went up 
it, sliding down several times and played around under it. I went down, 
started to slide down, and the board was not level, or something——water 
didn’t wet it all the way down, so we sat there a minute, me and Glenn 
Pool. He did not slide down off the end. He jumped off on the right- 
hand side. (. You both were talking—did you both shde down and stop. 
Ans.: Yes, he slid down first and me behind him and we were sitting on 
the board talking. We heard someone coming up to slide down on the 
other side, and we jumped off and he jumped off on the right-hand side 
and I turned and jumped off on the left-hand side, and my foot struck 
the brace going down and kinder slid it down for a little piece, and some- 
thing went in my foot and hurt it bad. J had all my weight on it and 
I tried to move my foot and I could not. I had to wiggle myself around 
before I could get loose from this thing in the bottom of the pool.” 

The injury to plaintiff’s foot was serious due to Infection, and plain- 
tiff alleges and offers evidence tending to show said injury is permanent. 

At the close of plaintiff’s evidence, the defendant moved for judgment 
as of nonsuit, and renewed his motion at the close of all the evidence. 
Motion denied. 

From verdict and judgment awarding plaintiff damages in the sum 
of $2,000.00, defendant appeals, assigning error. 


H.R. Kyser for plaintiff. 
McCrary & DeLapp for defendant, 


Denny, J. The only question presented on the record is whether or 
not his Honor erred in refusing to grant defendant’s motion for judg- 
ment as of nonsuit. 

The defendant’s exception to his Honor’s ruling poses this question: 
Was the defendant negligent in the construction or maintenance of the 
slide, as alleged in the complaint? We do not think so. “The proprietor 
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of a bathing establishment owes to his customers a duty to exercise rea- 
sonable care to maintain the premises in a safe condition; but he does not 
insure the safety of his patrons against accident; and his duty to patrons 
is satisfied when he uses reasonable care to maintain the premises in a 
safe condition for their proper use by the patrons. Rom v. Huber 
(1919), 93 N. J. L., 360, 108 Atl., 361, affirmed in (1920) 94 N. J. L., 
258, 109 Atl., 504.” 22 A. L. R., pp. 635-6. 

In 26 R. C. L., p. 721, see. 20, we find the law stated as follows: 
“Where a party maintains a bath house or a diving or swimming place 
for the use of the public for hire, and negligently permits any portion 
of the same or its appurtenances, whether in the house or of the depth 
of the water or in the condition of the bottom or in things thereon, to 
be in an unsafe condition for its use in the manner in which it is appar- 
ently designed to be used, a duty imposed by law is thereby violated ; 
and if an injury to another proximately results from the proper use of 
the same without contributory negligence, a recovery of compensatory 
damages may be had.” 

And in 62 CO. J., p. 865, sec. 48, it is said: “The proprietor of a place 
of public amusement impliedly warrants that the premises, appliances, 
and amusement devices are safe for the purposes for which they are 
designed, the doctrine being subject to no other exception or qualifica- 
tion than that he does not contract against unknown defects not dis- 
covered by ordinary or reasonable means.” 

These authorities are in accord with the law approved by our own 
Court in Smith v. Agricultural Society, 163 N. C., 346. 79 S. E., 639, 
quoting from 38 Cyc., 368, as follows: “The owner of a place of enter- 
tainment is charged with an affirmative, positive obligation to know that 
the premises are safe for the public use, and to furnish adequate appli- 
ances for the prevention of injuries which might be anticipated from 
the nature of the performance, and he impliedly warrants the premises 
to be reasonably safe for the purpose for which they are designed.” 

In the instant case the plaintiff used the slide board a number of 
times, he knew that such a device had to be firmly supported by braces. 
He testified: “It was an ordinary slide board like all swimming pools. 
I went up it sliding down several times and played around under it.” 
At the point where plaintiff jumped into the water the brace was plainly 
visible for a distance of two feet between the board and the surface of 
the water. He and a friend had been sitting near the end of the board 
with their feet hanging down the side. They had been engaged in 
conversation. Upon hearing someone climbing the ladder at the other 
end of the slide, they elected not to get off at the end of the board, in the 
usual and customary manner, where sand had been placed on the bottom 
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of the pool for the protection of patrons, but instead they elected to 
jump off of the side of said board, and plaintiff was injured. 

An amusement device, however simple, may be dangerous if not used 
in the manner in which it is apparently designed to be used. It is clear, 
we think, that the plaintiff herein used the slide board in an unusual 
and unexpected manner. “Injuries, resulting from events taking place 
without one’s foresight or expectation, or an event which proceeds from 
an unknown cause or is an unusual effect of a known cause and there- 
fore not expected, must be borne by the unfortunate sufferer.” Martin 
v. Mfg. Co., 128 N. C., 264, 38 8. E., 876; and in Osborne v. Coal Co., 
207 N. C., 545, 177 8S. E., 769, this Court said: “The law only requires 
reasonable foresight, and when the injury complained of is not reason- 
ably foreseeable, in the exercise of due care, the party whose conduct 
is under investigation is not answerable therefor. TF oreseeable injury is 
a requisite of proximate cause, and proximate cause is a requisite for 
actionable negligence, and actionable negligence is a requisite for recov- 
ery in an action for personal injury negligently inflicted.” Also in 
Brady v. R. R., 222 N. C., 867, 23 8. E. (2d), 334, this Court quoted 
with approval from Stone v. R. R., 171 Mass., 586, 41 L. R. A., 794, as 
follows: “One is bound to anticipate and provide against what usually 
happens and what is likely to happen; but it would impose too heavy a 
responsibility to hold him bound in like manner to guard against what 
is unusual and unlikely to happen or what, as it is sometimes said, is 
only remotely and slightly probable.” 

The judgment of the Court below is 

Reversed. 


MICHAEL PAPPAS v. GUS CRIST, HARRY CRIST, W. L. KETCHUM, 
J. C. PETTEWAY, anp J. C. THOMPSON. 


(Filed 2 June, 1948.) 


1. Trial § 22b: Appeal and Error § 40e— 


Upon motion for judgment of nonsuit after the evidence of both sides 
has been offered, the defendants’ evidence, unless favorable to plaintiff, 
eannot be taken into consideration except, when not in conflict with 
plaintiff’s evidence, it may be used to explain or make clear that which has 
been offered by plaintiff. 


2. Partnership § 6— 

False representations of one partner, for his own benefit and in fraud 
of the rights of his co-partner, ascertained in time by those with whom 
he dealt, will not afford a valid ground for defense to a suit by the 
partner so defrauded. 
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3. Contracts §§ 16, 23— 


The execution, delivery and recording by the owners of a long term 
lease on premises, which they had contracted to lease to plaintiff, is such 
a renunciation of their agreement as to give plaintiff the right to treat 
it as a present breach and sue at once for damages. 


AppeEaL by plaintiff from Bone, J., at October Term, 1942, of Oranae. 
Reversed. 

This was an action to recover damages for breach of contract to lease 
a portion of a building to the plaintiff. 

The plaintiff, a resident of Orange County, alleged and offered evi- 
dence tending to show that in February, 1941, he and defendant Gus 
Crist entered into an agreement with defendants, Ketchum, Petteway and 
Thompson (hereinafter called lessors), to lease on completion a portion 
of a building then being erected by them in Jacksonville, North Carolina. 
The terms of the lease were agreed upon, a memorandum thereof was 
signed by the lessors, and the plaintiff made an advance payment of $25. 
Thereafter plaintiff incurred additional expense in making arrangements 
for occupying the premises. In May, 1941, shortly before the completion 
of the building, plaintiff learned that the lessors had executed a formal 
lease for five years on the premises to Gus and Harry Crist, and that 
this lease had been duly registered. 

The defendants admitted the material facts, and alleged that, relying 
upon the false representation of Gus Crist that the plaintiff had sur- 
rendered his interest in the first agreement, they had executed and deliv- 
ered to Gus and Harry Crist a five-year lease of the premises, and they 
offered evidence tending to show that after they learned of the falsity of 
the representations upon which they had acted they obtained cancellation 
of the lease and tendered possession of the premises to the plaintiff, who 
failed and refused to accept the same or to go on with the lease. Subse- 
quently they renewed the lease to Gus and Harry Crist, who are now in 
possession. 

Defendants’ motion for nonsuit at the close of plaintiff’s evidence was 
denied. But upon renewal of the motion at the close of all the evidence 
the motion was allowed, and judgment was entered dismissing the action. 
Plaintiff appealed. 


L. J. Phipps for plawmttff. 

John D. Warlick for defendants W. L. Ketchum, J. C. Petteway and 
J.C. Thompson. 

Albert J. Ellis for defendant, Gus Crist. 


Devin, J. The admissions in the pleadings and the evidence, in the 
main uncontradicted, reduce the inquiry to a narrow compass. It was 
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established that defendants, owners of a building, entered into an agree- 
ment with the plaintiff to lease to him and another certain premises 
then nearing completion, and that the plaintiff made the advance pay- 
ment required. A written memorandum of the agreement was signed by 
the lessors. Subsequently, without the knowledge of plaintiff, the lessors 
executed and delivered a formal lease conveying the premises to others 
for the term of five years, and this lease was duly recorded. The plain- 
tiff offered evidence that he had incurred expense in addition to the 
advance payment in preparation for occupation of the premises, and had 
suffered damages in other respects. Thus far the plaintiff’s evidence 
went, and no farther. The motion for judgment of nonsuit was properly 
denied. The plaintiff had made out a prima facie case. 

The defendants, lessors, thereupon offered evidence tending to show 
that though they had executed the lease conveying the premises, to Gus 
and Harry Crist for a term of five years, they had done so in consequence 
of the false representation made to them by Gus Crist that the plaintiff 
Pappas had surrendered his interest in the first agreement, and that 
upon discovery of the falsity of this representation they had remedied 
the error into which they had unwittingly fallen by procuring cancella- 
tion of the lease, and had tendered possession of the premises to the 
plaintiff in accord with the terms of the agreement sued on, and plaintiff 
had failed to accept their offer. 

At the close of all the evidence defendants’ renewed motion for judg- 
ment of nonsuit was allowed. While the defendants’ evidence, if 
accepted, would appear to constitute a defense, neither in his pleading 
nor in his testimony does the plaintiff admit those facts, and hence the 
defendants’ evidence could not be considered on a motion for nonsuit. 
Under the rule only the plaintiff’s evidence can be considered, and that 
in the most favorable light for him. Yokeley v. Kearns, ante, 196; 
Newby v. Realty Co., 182 N. C., 34 (41), 108 S. E., 323. As was said 
in Harrison v. R. R., 194 N. C., 656, 140 S. E., 598, “In considering the 
last motion (for nonsuit), the defendant’s evidence, unless favorable to 
the plaintiff, is not to be taken into consideration, except when not in 
conflict with the plaintiff’s evidence, it may be used to explain or make 
clear that which has been offered by the plaintiff.” Gregory v. Ins. Co., 
ante, 124, and cases cited. Manifestly, defendants’ evidence which 
tends to defeat plaintiff’s cause, to contradict his testimony, or to show 
a new and distinct defense cannot be considered on a motion for judg- 
ment of nonsuit. The weight and credibility of the evidence are matters 
within the exclusive province of the jury. 

Whether the evidence offered by the defendants tending to show their 
effort to correct the error into which they had been led by Gus Crist and 
their tender of possession to the plaintiff would have entitled them to 
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an instruction in their favor, if these were found to be the facts, is not 
now presented. 

It was suggested in defendants’ brief that the plaintiff should be held 
bound by the representations of Gus Crist with whom he expected to go 
into business as a partner. But the false representations of one partner 
for his own benefit and in fraud of the rights of his co-partner, ascer- 
tained in time by those with whom he dealt, would not afford a valid 
defense on this ground. The representation of Gus Crist was in denial 
of his partnership with plaintiff and manifestly beyond the scope of any 
implied agency. Sec. 9, ch. 374, Public Laws 1941; 20 Am. Jur., 227. 

Defendants’ contention that plaintifi’s action for damages for breach 
of contract should fail because instituted before the breach had been 
completed is negatived by the testimony. Here the owners had executed, 
delivered and put to record a formal long term lease of premises which 
they had promised, upon consideration, to lease to the plaintiff. This 
would seem to constitute an unequivocal and absolute renunciation of 
the entire agreement to make the lease to the plaintiff, and he had a 
right to treat it as a present breach and repudiation of the agreement 
made with him. Slaughter v. Barnett, 114 Fla., 352, 105 A. L. R., 460, 
annotations; Bu-Vi-Bar Petroleum Corp. v. Krow, 40 F. (2d), 488, 
69 A. L. R., 1295, annotation 1303; N. Y. Life Ins. Co. v. Viglas, 297 
U.S., 672 (681); Roehm v. Horst, 178 U. S., 1; 12 Am. Jur., 969-970; 
Am. Law Institute Restatements, Contracts, sec. 318. 

In Edwards v. Proctor, 173 N. C., 41, 91 S. E., 584, Walker, J., 
speaking for the Court, uses this language: “When parties enter into a 
contract for the performance of some act in the future, they impliedly 
promise that, in the meantime, neither will do anything to the harm 
or prejudice of the other inconsistent with the contractual relation they 
have assumed. ... It has, therefore, been held (the Massachusetts 
Court dissenting from this view in Daniels v. Newton, 144 Mass., 530; 
19 Am. Rep., 384) that if one party to the contract renounces it, the 
other may treat the renunciation as a breach and sue for his damages 
at once, provided the renunciation covers the entire performance to 
which the contract binds the promisor. 9 Cyc., 635, 636, and notes.” 
University v. Ogburn, 174 N. C., 427, 938 S. E., 986; Highway Com. 
v. Rand, 195 N. C., 799 (805), 148 S. E., 851. 

In 3 Williston on Contracts, section 1317, it is said: “Again it is 
often thought to allow a plaintiff to sue and recover full damages before 
the time for the completion of all the defendant’s performance is to 
allow the doctrine of anticipatory breach, yet this is not the case. As 
soon as a party to a contract breaks any promise he has made, he is 
liable to an action. In such an action the plaintiff will recover what- 
ever damages the breach has caused.” 
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Without expressing any opinion as to the merits of the action, we 
conclude the motion for nonsuit was improvidently allowed, and that 
the judgment dismissing the action must be 

Reversed. 


JOE WOODS, ADMINISTRATOR OF EDWARD WOODS, v. ROADWAY 
EXPRESS, INC., 
and 
FRED B. SWANN, ADMINISTRATOR oF MABEL LEE SWANN, v. ROADWAY 
EXPRESS, INC. 


(Filed 2 June, 1948.) 
1. Evidence § 28— 


In an action to recover for wrongful death from an automobile colli- 
sion, there was no error in the court’s exclusion of testimony of the 
father of plaintiff’s intestate, driver of one of the cars, that he saw his 
son’s dead body, in the funeral home and saw a wound on his left arm, 
in an attempt to show that intestate had his left arm held out as a signal 
for a left turn at the time of the accident. 


2. Trial § 32— 


If a litigant desires a fuller or more detailed charge by the court to the 
jury, it is incumbent upon him to ask therefor by presenting prayers for 
special instructions. 


3. Evidence §§ 19, 42b— 


Where, in an action for wrongful death by automobile collision, an 
oecupant of the car, driven by plaintiff’s intestate, was thrown out of the 
car by the impact. (1) evidenee that such person stated that she told 
plaintiff’s intestate that the collision “was going to happen, that he was 
driving in and out of traffic, and running past cars,’ was cempetent to 
eontradict a denial by such person, while on the stand, that she made 
such statements; (2) and, when it was made to appear that sueh state- 
ments were almost contemporaneous with the collision, they are com- 
petent as pars res geste. 


4. Evidence § 30a— 


In an action for damages resulting from an automobile collision, there 
is no error in the court’s refusal to allow a witness to use a photograph 
to explain his testimony, when the photograph is not shown to be a true 
representation of the wreck, and the record does not show how the wit- 
ness would have so used the photograph. 


5. Appeal and Error § 39e: Trial § 36— 


Errors in the court’s charge, on an issue answered in favor of the party 
who makes the exceptive assignments of error, are harmless. To be 
reversible, the error must be material and prejudicial to appellant’s 
rights. 


270 IN THE SUPREME COURT. [223 


Woops v. Roapway Express, Inc., and SWANN v. Roapway Express, Inc. 


APPEAL by plaintiffs from Bone, J., at October Term, 1942, of Oranae. 

Two actions to recover damages for the wrongful deaths of the plain- 
tiffs’ intestates, alleged to have been caused by the negligence of the 
defendant, consolidated for the purpose of trial. 

On 6 October, 1941, about 8 o’clock p.m., on Highway No. 70, in 
Orange County, west of Hillsboro, Edward Woods was driving a Chevro- 
let automobile in an easterly direction. In the automobile with him 
were Mabel Lee Swann, Robert Swepson, Hallie Pearl Swepson and 
Christine Swepson. On the said highway at the same time and at the 
same place and going in the same direction, H. L. Lowdermilk was 
driving a trailer-truck of the Roadway Express, Inc., the defendant. 

The automobile in which the intestates were riding passed the truck 
of the defendant, and after going some distance slowed up, and the driver 
of the defendant’s truck endeavored to pass the intestates’ automobile, 
when said automobile was turned suddenly to the left, the north, to enter 
an intersecting road, thereby causing a collision between the truck and 
the automobile, resulting in the deaths of the intestates, Edward Woods 
and Mabel Lee Swann. 

The jury found in the case of Woods’ administrator that the defend- 
ant was guilty of actionable negligence, that the intestate was guilty of 
contributory negligence, and denied recovery; and in the case of Swann’s 
administrator that the defendant was guilty of negligence and awarded 
the plaintiff damages in the sum of one thousand dollars. 

From judgment predicated on the verdict each of the plaintiffs ap- 
pealed, assigning errors. 


Thomas C. Carter, June A. Crumpler, and Graham & Eskridge for 
plaintiffs, appellants. 
Bonner Sawyer and Sapp & Sapp for defendant, appellee. 


Scuenck, J. The first exceptive assignment of error set out in ap- 
pellants’ brief relates to the court’s exclusion of testimony of the father 
of the intestate Woods to the effect that he, the witness, saw the body of 
his dead son in the funeral home and saw the wound on the left arm. 
This testimony was offered ostensibly to show that the intestate had his 
left hand outside of the automobile, as a signal of his intention to turn 
to the left, at the time of the fatal collision. The witness not being an 
expert, could not have testified as to the cause of the fatal collision when 
he did not see it occur. This assignment is untenable. 

The second and third exceptive assignments of error set out in appel- 
lant’s brief relate to the court’s failure to instruct the jury not to con- 
sider certain testimony, objection to which was sustained. In the ab- 
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sence of a request for such instruction, such assignment of error is 
untenable. No such request was made, 

The fourth and fifth and eleventh exceptive assignments of error set 
out in appellants’ brief relate to the admission, over objection, of testi- 
mony to the effect that immediately after the collision Hallie Pearl 
Swepson, who was thrown out of the automobile, stated that she had told 
the driver of the automobile that this (collision) was going to happen, 
that he was driving in and out of trafhe, running past cars. This testi- 
mony was first admitted for the lmited purpose of contradicting the 
testimony of Hallie Pearl Swepson to the effect that she had made no 
such statements, and, subsequently, was admitted generally when a wit- 
ness, one Bernard, testified that Hallie Pearl Swepson, “was thrown 
from the car as the trailer hit it, and she came running back, she was 
hollering I told him not to do it, I told him not to do 1t—1n their colored 
language,” she said, “I told him not to go in and out, and not to drive 
hike he was crazy.” We are of the opmion that his Honor’s ruling was 
correct. The testimony under investigation was clearly competent to 
contradict the former testimony of Ilallte Pearl Swepson, and when it 
was made to appear that the statements were made almost contempo- 
raneous with the collision, and were spontaneous utterances of the mind 
while under the influence of the transaction, such testimony became 
competent generally as pars res gestw, no matter by whom made. Young 
v. Stewart, 191 N. C., 297 (302-3), 131 S. E., 735, and cases there cited. 

The twelfth exceptive assignment of error relates to the reference 
made in the charge to the testimony admitted as pars res geste. Since 
there was no error in the admission of the testimony there was no error 
in referring to it in the charge. 

The sixth, seventh, ninth and tenth exceptive assignments of error 
set out in the appellants’ brief relate to evidence which it is contended 
are purely conclusions and opinions of the witnesses, and are therefore 
incompetent. We do not concur in these contentions for the reason that 
we are of the opinion that the evidence assailed was nothing more than 
a “shorthand statement of facts’ as they existed. Ayers +. Utilities Co., 
208 N. C., 293 (295), 180 8S. E., 694. 

The eighth exceptive assignment of error which relates to the refusal 
of the court to allow the witness to use a certain photograph to explain 
his testimony cannot be sustained for the reason, first, that the photo- 
graph was not shown to be a true representation of the wreck; second, 
it does not appear in the record how the witness would have used the 
photograph to explain his testimony. 

The thirteenth, fourteenth, fifteenth and nineteenth exceptive assign- 
ments of error set out in the appellants’ brief relate to excerpts from his 
Tlonor’s charge. All of these excerpts were addressed to the first issue 
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in each case, which presented the question as to whether the plaintiffs’ 
intestates were injured and killed by the actionable negligence of the 
defendant. The jury answered the first issue in each case in the affirma- 
tive, that is, in favor of the plaintiffs; therefore, if there was error in 
any of the excerpts assailed, such error was harmless to the plaintiffs, 
appellants. “To be reversible it must appear that the error was material 
and prejudicial to appellant’s rights. S. v. Beal, 199 N. C., 278, 154 
S. E., 604.” White v. McCabe, 208 N. C., 301 (304), 180 S. E., 704. 

The sixteenth, seventeenth and eighteenth exceptive assignments of 
error set out in the appellants’ brief relate to excerpts from his Honor’s 
charge upon the second issue in the case of Woods’ administrator which 
presents the question as to whether the intestate by his own negligence 
contributed to his own injury and death. We have examined the charge 
as 1t relates to the contributory negligence of the intestate Woods, the 
driver of the automobile, and we find it free from prejudicial error. If 
the plaintiff administrator desired a fuller and more detailed charge it 
was his duty to ask therefor by presenting prayers for special instruc- 
tions. C.S., 565; 8. v. Spillman, 210 N. C., 271, 186 S. E., 322; S. v. 
Jackson, 190 N. C., 862, 129 8. E., 582. 

The twentieth exceptive assignment of error set out in the appellants’ 
brief relates to the charge of his Honor upon the second issue in the case 
of Swann’s administrator addressed to the measure of damages. We 
have examined the pertinent portion of the charge and find no preju- 
dicial error therein. If the plaintiff desired a fuller or more detailed 
charge 1t was incumbent upon him to have requested it by way of prayers 
for special instructions. ‘The fact that the court failed to charge that the 
father of the intestate would have been entitled to her earnings until 
she had reached the age of 21 years, if error, was error in favor of the 
plaintiff, and, therefore, not prejudicial. 

We have examined the entire record, and each assignment of error in 
detail, and are left with the impression that the plaintiffs have had a 
fair and impartial trial, and, therefore, find 

No error. 
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In RE JEFFRESS. 
(Tiled 2 June, 1948.) 
Insane Persons §§ 17, 18: Guardian and Ward § 6: Appeal and Error 


§ 18— 

Where a person has been adjudged incompetent, under C. S., 2285, 
and a trustee of his property appointed, and thereafter, upon petition 
before the clerk under C. S., 2287, by the person so adjudged incompetent, 
after his trustee or guardian has been made a party as required by ch. 145, 
Public Laws 1941, he is found competent by a jury and is so adjudged by 
the clerk, the Superior Court has power to review the matter, on proper 
showing for certiorari by the trustee or guardian, and it would seem that 
the procedure provided in C. S., 2285, on appeal might appropriately be 
followed on such review. 


AppraL by Louise A. Jeffress, Trustee, from Bobbitt, J., at January 
Civil Term, 1948, of Guizrorp. 


Application by Louise A. Jeffress, Trustee of Edwin B. Jeffress, for 
certiorari to review restoration proceeding before the clerk of the Supe- 
rior Court of Guilford County, it being found on such hearing that 
Edwin B. Jeffress is “now sane, and of sound mind and memory, and 
competent to manage his own affairs.’ 

The record discloses that on 4 December, 1934, Edwin B. Jeffress was 
adjudged “incompetent from want of understanding to manage his 
affairs by reason of physical and mental weakness on account of disease,” 
in a proceeding under C. S., 2285, and Louise A. Jeffress, his wife, was 
appointed trustee of his property, estimated to be worth in excess of half 
a million dollars. 

On 24 October, 1942, a petition was filed before the clerk by Edwin B. 
Jeffress alleging that he was then sane and of sound mind and memory, 
and asking that a jury of six freeholders be summoned to inquire into 
his sanity as provided by C. 8., 2287. Louise A. Jeffress, Trustee, was 
made a party to the proceeding as required by ch. 145, Public Laws 1941. 
She filed answer and denied the allegations of the petition. 

On the hearing, the jury found in favor of the petitioner as above 
indicated. The clerk held that he was without authority, discretionary 
or otherwise, to set aside the verdict and entered judgment thereon, and 
ordered the Trustee to file her final account and be discharged. 

Thereafter, on 25 November, 1942, the Trustee applied to the judge of 
the Superior Court for a writ of certiorari: and supersedeas, which was 
granted and the matter placed on the civil issue docket for hearing at 
the next civil term, Guilford Superior Court. The respondent filed 
answer and asked that the writ be dismissed and the judgment of the 
clerk confirmed. 
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At the January Civil Term, 1948, Guilford Superior Court, the 
matter came on for hearing and resulted in a dismissal of the writ, and 
confirmation of the clerk’s order, the court holding that the trustee “has 
no status or position adverse to the respondent whereby she is entitled 
to a review of the proceedings,” and further that the petitioner “has 
shown no error in law in the conduct of said proceedings.” 

From this ruling, the Trustee appeals, assigning errors. 


G. C. Hampton, Jr., HE. D. Broadhurst, and 8S. J. Stern for petetioner, 
appellee. 


Brooks, McLendon & Holderness and R. D. Douglas for respondent, 
appellant. 


Stacy, C. J. The question for decision is whether the application 
of the trustee for a review of the restoration proceeding should be 
entertained. The trial court answered in the negative upon two grounds, 
(1) because the trustee is not such a party as may ask for a review, 
and (2) for that no error in the proceeding has been shown. We are 
inclined to a different view. 

In lumine, it will be observed that on petition before the clerk under 
C. §., 2285, to declare a person incompetent from want of understand- 
ing to manage his affairs, which may be filed by any person in behalf 
of the one deemed incompetent, elther the petitioner or the respondent 
is permitted to appeal from the finding of the jury to the next term of 
the Superior Court, when the matters at issue are to be regularly tried 
de novo before a jury. Conversely, no such right of appeal is provided 
by C. S., 2287, when the proceeding is for restoration to competency. 
Ray v. Ray, 33 N. C., 357. 

In consequence of the decision in In re Dry, 216 N. C., 427, 5 S. E. 
(2d), 142 (1939), the General Assembly of 1941 amended the restora- 
tion statute so as to provide “that in all cases where a guardian has been 
appointed ... said guardian shall be made a party to such action 
before final determination thereof.” Ch. 145, Public Laws 1941. On 
petition before the clerk under this section, which mav be filed by the 
person formerly adjudged incompetent, or by any friend, relative or 
guardian of such person, and wherein the guardian is required to be 
made a party before final determination, the clerk is directed, upon 
notice, to issue an order to the sheriff of the county commanding him to 
summon a jury of six freeholders to inquire into the matter, and the 
jury is enjoined to “make return of their proceedings under their hands 
to the clerk, who shall file and record the same.” Hence, the proper 
method of review would be by application for certiorari. In re Sylivant, 
919 N. C., 343, 193 S. E., 422; In re Cook, 218 N. C., 384, 11S. E. (24), 
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142; Unemployment Compensation Com. v. Kirby, 212 N. C., 763, 194 
S. E., 474. 

If the guardian or trustee be sufficiently interested to make him a 
necessary party to the restoration proceeding before final determination, 
it would seem that such guardian or trustee has sufficient interest to ask 
for a review, should he be aggrieved or adversely affected by the result. 
In re Bayer, 108 Wash., 565, 185 P., 606; Hunter v. Buchanan, 87 Neb., 
277,127 N. W., 166, 29 L. R. A. (N. S.), 147, Ann. Cas. 1912 A, 1072, 
2 Am. Jur., 961; 2 R. C. L., 55. 

As the proceeding before the clerk is summary in character, In re Dry, 
supra, with the result falling short of res judicata, Johnson v. Ins. Co., 
217 N. C., 1389, 7S. E. (2d), 475, it may be Brobdingnagian to speak of 
errors in the proceeding. Bethea v. McLennon, 23 N.C., 523. However, 
it appears that the clerk undertook to charge the jury. In this he 
arrayed the different contentions, instructed them as to the burden of 
proof, and ended with these apparently conflicting peremptory instruc- 
tions: 

1. “I charge you, gentlemen of the jury, that 1f upon consideration 
of all the evidence you are satisfied by the greater weight thereof and 
find the facts to be as contended by the petitioner, and as testified to by 
those witnesses offered by the petitioner, then it 1s your duty to answer 
the issue Yes.” 

2. “I charge you, gentlemen of the jury, that if you find from the 
evidence the facts to be as contended by the respondent and as testified 
by the witnesses offered by her, then it 1s your duty to answer the issue 
No.” 

Moreover, it is alleged that the finding of the jury is clearly contrary 
to the weight of the evidence. The clerk concluded that he was without 
authority to interfere with the verdict. To say that six freeholders 
selected by the sheriff, with no right of challenge, can decide the matter 
irrevocably, is to ascribe to the statute an unusual grant of unbridled 
power. See Dowell v. Jacks, 58 N. C., 417; Smith v. Smith, 106 
N. C., 498, 11 8S. E., 188; Groves v. Ware, 182 N. C., 553, 109 S. E., 
568; Bethea v. McLennon, supra. A reinquisition under C. S., 2285, 
would only be circuitous and needlessly repetitious. 

Without further comment on the proceeding before the clerk, we think 
the showing is sufficient to warrant a review of the matter in the Supe- 
rior Court. In re Dewey, 206 N. C., 714,175 8. E., 161. By analogy, 
it wonld seem that the procedure provided in C. S., 2285, on appeal 
might appropriately be followed on such review. See Higdon v. Light 
Co., 207 N. C., 39, 185 S. E., 710; &. v. Carroll, 194 N. C., 87, 188 
S. E., 339. 

Error and remanded. 
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MRS. CLARA HOWELL PHILLIPS v. JUSTIN E. PHILLIPS. 
(Filed 2 June, 1948.) 
1. Divorce §§ 11, 13— 
Under C. S., 1667, authorizing an action for alimony without divorce, 
subsistence and counsel fees pendente lite may now be allowed. 
2. Divorce § 18— 


Although the plaintiff does not ask for divorce in a suit under C. S., 
1667, she must charge and prove such injurious conduct on the part of 
the husband as would entitle her to a divorce a mensa et thoro at least. 


3. Divorce § 5— 


Condonation, in an action between husband and wife, is a specific 
affirmative defense to be alleged and proven by the party insisting upon 
it, and is not required to be negatived by the opposing party. 


4. Divorce § 11—~ 


The allowance of subsistence and counsel fees pendente lite is in the 
discretion of the trial court, who is not required to make formal findings 
of fact upon such a motion, unless the charge of adultery is made against 
the wife; and the court’s ruling will not be disturbed in the absence of 
abuse of discretion. 


AppraL by defendant from Thompson, J., at October Civil Term, 
1942, of Roprson. 

The plaintiff brought this action against her husband for alimony 
without divorcee under C. S., 1667, alleging that he had separated him- 
self from her and failed to provide necessary subsistence according to 
his means and condition in life. She further alleged as grounds of her 
action that defendant had committed adultery at various and sundry 
times, and had been living as man and wife with a certain woman in 
Brunswick County. 

The complaint then is addressed to a description of the defendant’s 
estate and earning capacity. 

The defendant replied, denying substantial allegations of the com- 
plaint except as to his adultery. He admits that he was convicted of 
that crime in Brunswick County. 

Plaintiff made a motion for subsistence and counsel fees pendente lite, 
which was heard upon affidavits and oral testimony at October Civil 
Term, 1942, by Thompson, Judge. At that time there was elicited from 
the plaintiff an admission that defendant had visited her during the 
pendency of this action for one night, and that the two occupied the 
same bed. Plaintiff, however, testified that there was no sexual inter- 
course. The defendant insisted that his offense was thereby condoned 
as a matter of law. 
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Judge Thompson passed upon the testimony and found that although 
the defendant had come to the house of the plaintiff on 12 October, 
1942, and remained during the night, occupying the same bed with her, 
no marital or sexual relations were had, and held that there was no 
condonation of the adultery of the husband, as a matter of law, upon 
these facts. 

At the same term of court, upon these affidavits and oral testimony, 
Judge Thompson, finding pertinent facts, made an order allowing sub- 
sistence to the plaintiff pending the final determination of the issues, of 
$35.00 per month, beginning with the month of October, 1942, and an 
additional sum of $75.00 attorney’s fees pendente lite, the said sum to 
be taken into consideration when final allowance of attorney’s fees have 
been made. 

The order provides that the complaint should have the effect of lis 
pendens, entitling the plaintiff to a lien on the property for the satisfac- 
tion of allowances made in the order. 

The defendant appealed from the order, assigning errors. 


Varser, McIntyre & Henry for plaintiff, appellee. 
Ells bk. Page and F. D. Hackett for defendant, appellant. 


SEAWELL, J. We do not understand that it is contended that subsist- 
ence and counsel fees pendente lite may not now be allowed under C. &., 
1667, authorizing an action for alimony without divorce. The original 
Act of 1871-72 did not so provide; but successive amendments by ch. 24, 
Public Laws of 1919, and ch. 128, Public Laws of 1921, permitted an 
allowance of subsistence and of counsel fees pending the hearing on the 
issues. See history of this legislation per Adams, J.,in Moore v. Moore, 
185 N. C., 332, 335, 117 S. E., 12; Peele v. Peele, 216 N. C., 298, 4S. E. 
(2d), 616; Holloway v. Holloway, 214 N. C., 662, 200 8S. E., 436. The 
defendant merely contends that, as a matter of law, such allowances 
should not be made upon the facts of this case and on plaintifi’s own 
showing. 

Under C. S., 1667, although the plaintiff does not ask for divorce, she 
must charge and prove such injurious conduct on the part of the husband 
as would entitle her to a divorce a mensa et thoro, at least. She charged 
abandonment, failure to support, and adultery, which is sufficient to 
satisfy the statute. 

Although he had made no plea of condonement in his answer, the 
defendant undertook to set up this defense against plaintiff’s motion for 
alimony and counsel fees pendente lite. 
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In Blakely v. Blakely, 186 N. C., 351, 119 S. E., 485, referring to the 
defense of condonation, it is said: “It is very generally regarded as a 
specific affirmative defense to be alleged and proved by the party insist- 
ing upon it, and is not required to be negatived by the opposing pleader. 
White v. White, 171 Va., 244; Odom v. Odom, 36 Ga., 386; 9 R. C. L., 
386. And decisions of our own Court, in Kinney v. Kinney, 149 N. C., 
321; Steel v. Steel, 104 N. C., 631-638, and other cases, are in full 
approval of the general principle.” 

We see no reason why this rule of practice should not be enforced 
since the defense affects the plaintiff’s case so importantly, and the 
rule is similar to that which obtains with respect to many other afirma- 
tive defenses which go to the defeat of the action. The defendant not 
having relied upon condonation in his answer should not be heard upon 
the point in resisting the motion for subsistence and suit money. 

The defendant contends that the complaint and testimony of the wife 
fully establish that he had made adequate provision for her subsistence 
and that she has income out of this provision sufficient for suit money. 
But there are so many things to be taken into consideration upon such 
a question that it is difficult to conceive how it could ever become a 
matter of law, except upon an abuse of discretion by the trial judge, 
which does not appear in the case at bar. If there are such cases, they 
must be rare. In this connection it may be proper to note that the 
discretion given to the trial Judge is so wide that he is not required to 
make formal findings of fact upon such a motion, unless the charge of 
adultery is made against the wife. Southard v. Southard, 208 N. C., 
392, 1808. E., 665; Price v. Price, 188 N. C., 640, 125 S. E., 264. 

Of course, the introduction of evidence and the finding of facts were 
for the sole purposes of the motion, and the facts found are not con- 
clusive on the trial of the issues. Moore v. Moore, supra. 

We conclude that no error is disclosed in defendant’s appeal, and 
the order is 

Affirmed. 


N.C.] SPRING TERM, 1943. 279 


STATE v. GRIGGS. 


STATE OF NORTH CAROLINA, Ex Rev. R. B. JONES, ADMINISTRATOR, CUM 


to 


TESTAMENTO ANNEXO, DE BoNnis Non, oF HENRY HAYNIE, DECEASED, V. 
E. C. GRIGGS, PRINCIPAL; AND K. W. ASHCRAFT, THE BANK OF 
WADESBORO, Executor or L. D. ROBINSON, DEcEASED;, W. HENRY 
LILES, L. J. HUNTLEY, anp F. M. HIGHTOWER, Executors or F. M. 
HIGHTOWER, DECEASED, AND EF FIE A. LITTLE anv H. W. LITTLE, 
JR., ExecutTrors or H. W. LITTLE, Deceasep; ann THE FIRST NA- 
TIONAL BANE OF WADESBORO, N. C., ADMINISTRATOR OF C. M. 
BURNS, DECEASED, SURETIES; AND FE. C. GRIGGS, INDIVIDUALLY, H. 
BATTLE GRIGGS. HERBERT C. GRIGGS ann MRS, DAVID G. BAL- 
LINGER. 
(Filed 2 June, 1948.) 

Trial § 54— 

Where the court below in denying a motion made no findings of fact 
on the point involved, but there was evidence to support the ruling and 
no request was made that the facts be found, it will be presumed on 
appeal that the court found sufficient facts to support its conclusions. 


. Courts § 1b: Executors and Administrators § 27— 


While the clerk of the Superior Court has exclusive original jurisdic- 
tion as to matters of probate and the judge has no power therein unless 
the matter is brought before him by appeal, the Superior Court in term 
is by statute constituted a forum for the settlement of controversies over 
estates, C. S., 185. 


Executors and Administrators § 26— 


While the clerk of the Superior Court is not necessarily bound by ,an 
agreement of the parties to approve an account and is free to exercise 
his own judgment on matters of probate as long as they are before him. 
the agreement does bind the parties who signed it, in the absence of 
mistake or fraud or other inequitable conduct. 


. Contracts § Fc— 


An agreement not to sue, or to withdraw a defense, or to waive an 
objection in another forum, is binding when based upon the valuable con- 
sideration of mutual promises, and the court is not without jurisdiction 
to sanction it. 


. Judgments §§ 1, 4— 


A consent judgment is the contract of the parties, entered upon the 
records with the approval and sanction of a court of competent jurisdic- 
tion, and such contracts cannot be modified or set aside without the 
consent of the parties thereto, except for fraud, or mistake, and in order 
to vacate such a judgment an independent action must be instituted. 


AppEAL by movant, H. Battle Griggs, from Armstrong, J., at March 


Term, 1948, of Anson. Affirmed. 


Motion in the cause by H. Battle Griggs to strike out a paragraph 


from the judgment previously rendered by consent. Motion denied and 
movant appealed. 
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LEE GiENE nein amen neeanamen 


J. EF, Milliken for movant, appellant. 
Fred J. Coxe for plaintiff, appellee. 


Devin, J. The movant, H. Battle Griggs, sought to have stricken 
out the seventh paragraph of a consent judgment heretofore entered in 
the above entitled cause. His motion for this purpose was denied by 
the court below, and he brings the case here for review of this ruling. 

From the recital of the facts in this case when it was here at Spring 
Term, 1941, as reported in 219 N. C., 700, 14 S. E. (2d), 8386, it 
appears that the action was originally instituted by R. B. Jones, admin- 
istrator cum testamento annexo, de bonis non, of the estate of Henry 
Haynie, against the former administrator of the estate, E. C. Griggs, 
and the sureties on his bond, for an accounting. To this action the 
original defendants asked that H. Battle Griggs, Herbert C. Griggs, 
Mrs. David C. Ballinger and E. C. Griggs, individually and as executor 
of Mrs. Sarah Griggs, be made parties defendant. Their motion was 
allowed by the Superior Court at November Term, 1940, and this Court 
affirmed. These last named defendants are related to each other, and 
to the cause, in the following manner. Henry Haynie’s daughter Sarah 
married E, C. Griggs, and H. Battle Griggs and Herbert C. Griggs are 
their children. Mrs. Ballinger is a daughter of Sarah Griggs by a 
former marriage. Sarah Griggs is dead and E. C. Griggs is the execu- 
tor of her estate. 

Having been made parties, H. Battle Griggs and others filed answers 
in the cause, alleging among other things that there had been turned 
over to the plaintiff as administrator of the Haynie estate property 
which belonged to the estate of Mrs. Sarah Griggs, and to which plain- 
tiff was not entitled. It was further alleged in movant’s answer that 
the plaintiff, having no right to administer property rightfully belong- 
ing to the estate of Mrs. Sarah Griggs, had “no right to charge against 
the same expenses, attorneys’ fees and commissions.” 

Subsequently, at September Term, 1942, all the parties to the suit 
entered into an agreement to adjust, compromise and settle the entire 
controversy, and the agreement was drawn up in-the form of a judgment 
and signed by all the parties or their attorneys, including the personal 
signature of the movant, H. Battle Griggs. This agreement, reciting in 
detail the terms of the various agreements entered into between the 
parties, was approved by the presiding judge and entered on the records 
of the court. 

Paragraph 7 of the consent judgment, which movant now seeks to 
have stricken out, relates to the accounts heretofore filed by the plaintiff 
as administrator of the Haynie estate in the office of the clerk, and 
recites the agreement that they “are hereby approved by all the parties.” 
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. “and no objections thereto shall be filed by any of the defendants.” 
The movant, H. Battle Griggs, in his motion in the cause, alleged that 
he did not know paragraph 7 was in the judgment when he signed it, 
that he did not have an opportunity to read it and was misled by the 
plaintiff. The court below, in denying his motion, made no findings of 
fact on this point, but, as there was evidence to support the ruling and 
as there was no request that the facts be found, it will be presumed that 
the court found sufficient facts to support his conclusion. Parris v. 
Fischer & Co., 219 N. C., 292, 138 8S. E. (2d), 540; Rosser v. Matthews, 
217 N. C., 132, 6S. E. (2d), 849; Dunn v. Wilson, 210 N. C., 493, 187 
S. E., 802. The movant’s attack on the offending paragraph on this 
ground is not sustained. 

Movant’s only other ground of attack is that the court did not have 
power to sanction the agreement into which he entered with the other 
parties to this litigation, for the purpose of settlement and compromise, 
because paragraph 7 relates to the matter of certain administration 
allowances which are in the exclusive jurisdiction of the clerk. 

Undoubtedly the clerk of the Superior Court has exclusive original 
jurisdiction as to matters of probate, and the judge has no power to 
allow or disallow an item in an administrator’s account unless the matter 
is brought before him by appeal. In that event, usually, after ruling 
on the questions of law, the matter should be remanded to the clerk. 
The distinction between the judge’s jurisdiction in civil actions and 
special proceedings, and in matters strictly of probate, is pointed out in 
In re Styers, 202 N. C., 715, 164 S. E., 1231. See also Cody v. Hovey, 
919 N. C., 369, 14S. E. (2d), 30. It is true the Superior Court in term 
is by statute constituted a forum for the settlement of controversies over 
estates (C. S., 135), and the power of the Superior Court to entertain 
administration suits and for the settlement of estates is well recognized. 
In re Hege, 205 N. C., 625, 172 S. E., 345; In re Estate of Wright, 200 
N. C., 620, 158 S. E., 192; Fisher v. Trust Co., 188 N. C., 90, 50S. E., 
o92, 

But we do not understand that paragraph 7 of the consent judgment 
purports to usurp the probate functions of the clerk, or to allow or dis- 
allow an item or to direct the clerk to do so. The agreement was that 
the accounts were approved by the parties. The clerk is not necessarily 
bound by an agreement of the parties to approve an account and is free 
to exercise his own Judgment on matters of probate so long as they are 
before him. But the agreement does bind the parties who signed the 
contract. The movant here has agreed that he would make no objection 
to the plaintiff’s account. An agreement not to sue, or to withdraw a 
defense, or to waive an objection to a proceeding in another forum, is 
binding when based upon the valuable consideration of mutual promises, 
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and the court is not without jurisdiction to sanction such an agreement. 
Bailey v, McLain, 215 N. C., 150, 1S. E. (2d), 872. In the absence of 
proof of mistake or fraud or other inequitable conduct, one who has 
signed an agreement with other parties may not be permitted to abro- 
gate any part of it over their objection, An agreement lawfully entered 
into and based on consideration should not be set aside except for gravest 
reasons. In the apt phrases of the Apostle Paul, “Though it be but a 
man’s covenant, yet if it be confirmed, no man disannulleth, or addeth 
thereto.” Gal. 3:15. 

Consent judgments and the efforts to avoid their consequences have 
frequently engaged the attention of our courts. The underlying prin- 
ciples have been repeatedly stated. In a well considered opinion in 
Keen v, Parker, 217 N. C., 378, 8 S. E. (2d), 209, Winborne, J., speak- 
ing for the Court, states the law in these words: “It is a settled principle 
of law in this State that a consent judgment is the contract of the 
parties entered upon the records with the approval and sanction of a 
court of competent jurisdiction, and that such contracts cannot be modi- 
fied or set aside without the consent of the parties thereto, except for 
fraud or mistake, and that in order to vacate such judgment an inde- 
pendent action must be instituted.” Numerous decisions are cited in 
support. 

The agreement entered into by H. Battle Griggs, the movant, as con- 
tained in the consent judgment and evidenced by his signature, cannot 
be treated as a nullity. His contract that no objection should be filed 
was binding on him, whatever its effect on the clerk, and he may not 
be permitted now to withdraw his consent. We conclude that the ruling 
of the court below denying the motion to strike the seventh paragraph 
from the consent judgment must be 

Affirmed. 


in a er tt 


J. F. ORELLY v. C. L. BARBEE. 


(Filed 2 June, 1948.) 
Automobiles § 9d— 


Where plaintiff, a guest passenger, and defendant were driving, at 
night on a paved road in defendant’s car, when suddenly the lights on the 
car went out and defendant, as he was slowing down to stop, asked 
plaintiff to open the door and look out and warn him of danger, which 
plaintiff did, and in response to such warning defendant cut his wheels 
back on the pavement so suddenly that plaintiff was thrown from the car 
and was injured, the car traveling its own length only after the accident, 
defendant was confronted with an emergency and motion for judgment as 
of nonsuit properly allowed. 
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AppeaL by plaintiff from Blackstock, Special Judge, at January 
Term, 1943, of Duruam. 

Civil action instituted by plaintiff, a guest passenger in an automobile, 
to recover for personal injuries alleged to have resulted from the defend- 
ant’s negligent operation of the automobile. 

Plaintiff and defendant are partners engaged in the retail grocery 
business. On the night of 11 December, 1941, the plaintiff had gone 
with the defendant, in defendant’s automobile, on an errand of personal 
business for the defendant. As they were returning to Durham over 
the new Duke Road, somewhere between 8:00 and 10:00 o'clock, the 
lights on the car blew out. At that time the defendant was not traveling 
fast, probably 30 or 35 miles an hour. Plaintiff testified: “When the 
lights went out everything was real black. Myr. Barbee said, ‘Open the 
door and look out and see where we are in the road, so I will know what 
to do.’ I opened the door and said, ‘You are on the shoulder now, and 
when I said that he just pulled the wheel over like that. He turned it 
to the left to get back on the highway. He was off the right side of the 
road and he turned it back into the highway to the left, and when he 
turned it he was so quick that I pitched right out of the car.” 

The defendant testified, as a witness for plaintiff, as follows: “After 
the lights went out I asked Mr. O’Kelly to watch and not let me run off 
the road. When I asked him to watch he opened the door, and after he 
opened the door he said something about I was off the road, and about 
that time I felt my front wheels run off the pavement. He said that I 
was about to run off the road. About the same time I felt my front 
wheels drop from the pavement, and I cut it pretty sharp. I cut the 
steering wheel to the left. When I cut my wheel to the left I saw 
Mr. O’Kelly’s feet, or rather I felt them, and I stopped the car and 
jumped out and ran back and found him lying on the pavement. At 
the time I eut my wheel to the left I knew that Mr. O’Kelly had the 
door open and was looking out the door.” On cross-examination, this 
Witness identified a written statement signed by him on 17 December, 
1941, in which he said: “I had been driving about 40 or 50 miles an 
hour on the right side of the road, and as soon as my lights went off I 
started to stop. I said something to Mr. O’Kelly about watchmg his 
side of the road and letting me know if I was about to run off the road. 
T did not ask him at any time to open the door, and look out. However, 
Mr. O’Kelly did open the door, and somehow fell out. My car was 
stopped about a car’s length from where I found Mr. O’Kelly on the 
road, and he was unconscious. My car was in the center of the pave- 
ment, and I at no time ran off the pavement.” 
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At the close of plaintiff’s evidence, defendant moved for judgment as 
of nonsuit. Motion allowed. Judgment signed accordingly. Plaintiff 
appeals, assigning error. 


Victor S. Bryant for plaintiff. 
Fuller, Reade, Umstead & Fuller for defendant. 


Drnny, J. We do not think the evidence on this reeord, when con- 
sidered in the light most favorable to plaintiff, establishes actionable 
negligence on the part of defendant. The accident occurred at night, 
after the lights on defendant’s automobile blew out and before the ear 
was stopped, which according to the evidence was immediately there- 
after. The automobile was stopped within about the car’s length of 
where the accident occurred. The defendant was confronted with an 
emergency, and the evidence does not disclose a failure on his part to 
exercise ordinary care in the operation of his automobile under the 
circumstances. Mutls v. Moore, 219 N. C., 25, 12 S. E. (2d), 661; 
Grimes v. Coach Co., 203 N. C., 605, 166 S. E., 599. 

The judgment of the court below is 

Affirmed. 


S. C. RIPPLE vy. T. A. M. STEVENSON. 


(Filed 2 June, 1948.) 
1. Partnership § 5-— 


In an action by one partner against the other on a promissory note, 
which appears on its face to be a personal transaction between the 
parties, which the plaintiff’s evidence confirms, a motion for nonsuit was 
properly denied. 


2. Contracts §§ 8, 16— 


It is permissible for the parties to agree that a note shall be paid only 
in a certain manner, ie., out of a particular fund, by the foreclosure of 
collateral, or from rents collected, ete. And this part of the agreement 
may be shown, though it rests in parol. 


AppraL by defendant from Gwyn, J., at January Term, 1943, of 
Forsytu. 
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Civil action to recover on promissory note in words and figures as 
follows: 


“$2500.00 Winston-Salem, N.C. 
Oct. 22, 1930 


“Ninety days after date, I promise to pay to S. C. Ripple or 
order Twenty-Five Hundred & No/100 Dollars for value re- 
ceived in Services payable with interest after date at Wachovia 
Bank & Trust Company. 

T. A. M. Stevenson (Seal).” 


The plaintiff alleges that on 15 April, 1932, the defendant made a 
payment of $75.00 on his note, which was duly credited thereon. The 
present action was instituted 11 April, 1942. 

The defendant admits the execution of the note, but pleads that it was 
to be paid out of rents or profits to be derived from an office building 
to be erected on a lot owned by plaintiff and defendant as tenants in 
common. It is admitted that there were no such rents or profits. 

The defendant further pleads payment of $1,143.80 on 22 June, 1931, 
derived from other transactions, which he alleges the plaintiff failed to 
credit on the note. He also pleads the ten-year statute of limitations in 
bar of the plaintiff’s right to recover. 

Upon the issues thus joined, the jury returned a verdict in favor of 
the plaintiff. From judgment thereon, the defendant appeals, assigning 
errors. 


Fred M. Parrish for plaintiff, appellee. 


Richmond Rucker and Womble, Carlyle, Martin & Sandridge for 
defendant, appellant. 


Stacy, C. J. We have here for determination, (1) the merit of the 
motion for judgment as in case of nonsuit, and (2) the correctness of 
the charge. 

The right to maintain the action is challenged on the ground that the 
plaintiff is not the real party in interest, as the “services” for which the 
note was given were rendered to the partnership of Ripple and Steven- 
son. Chapman v. McLawhorn, 150 N. C., 166, 63 8S. E., 721. Even so, 
it also appears that the note represents a personal transaction between 
the parties. At least, such is the plaintifi’s evidence, and this would 
seem to be sufficient to defeat the motion for judgment of nonsuit under 
one or more of the exceptions set out in Pugh v. New Bern, 193 N. C., 
258, 136 S. E., 707, 
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It is permissible for the parties to agree that a note shall be paid only 
in a certain manner, e.g., out of a particular fund, by the foreclosure 
of collateral, or from rents collected from a certain building, etc. Jones 
v. Casstevens, 222 N. C., 411. And this part of the agreement may be 
shown, though it rest in parol. In Wilson v. Allsbrook, 203 N. C., 498, 
166 S. E., 318, the alleged agreement was, that the note there in suit 
should be paid “from rents collected by the defendant.” Here, the 
defendant alleges a similar agreement. However, the jury did not 
accept the defendant’s contention in respect of the mode of payment. 
See Hvans v. Freeman, 142 N. C., 61, 54S. E., 847; Bank v. Winslow, 
193 N. C., 470, 187 S. E., 320. 

In the light of the theory of the trial, as announced in the pleadings 
and pursued on the hearing, the case presents little more than contro- 
verted issues of fact, determinable alone by the jury. There are a num- 
ber of exceptions to the charge, some of omission, others of commission, 
but a careful perusal of the entire record induces the conclusion that 
none of them can be sustained. . It would be repetitious of familiar prin- 
ciples to discuss them jn detail. The usual formula of contextual inter- 
pretation is to be applied to the charge. S. v. Smith, 221 N. C., 400, 
20S. E. (2d), 360. 

On the record as presented, the verdict and judgment will be upheld. 

No error. 


THE CITY OF RALEIGH, a MvuNIcIPAL CoRPORATION, v. MECHANICS & 
FARMERS BANK. 


(Filed 14 July, 1948.) 


1. Statutes § 5a: Courts § 1a— 


Wisdom or impolicy of legislation is not a judicial question. The prov- 
ince of this Court ends when it interprets the legal effect of legislative 
enactments. 


2. Statutes § 5a— 


As a rule, in determining the construction to be given legislative enact- 
ments, the courts are not controlled by what the Legislature itself appar- 
ently thought the proper interpretation, but the language employed, taken 
in connection with the context, the subject matter and the purpose in 
view, must be considered in order to ascertain the legislative intent. 


3. Same— 


When the heading of a section is misleading or is not borne out by the 
explicit language of the statute itself, it may be disregarded; but, when 
the meaning is not clear or there is ambiguity, the heading, which the 
Legislature had adopted in enacting the statute, becomes important in 
determining the legislative intent. 
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4. Municipal Corporations § 34: Limitation of Actions § 2a— 


In a suit under C. S8., 7990, to foreclose a statutory lien on abutting 
property, given a city for street improvements, all installments of the 
amounts assessed therefor, which are ten years overdue when action is 
brought, are barred by the statute of limitations under C. §., 2717 (a), 
now N. C. Code, 1948, secs. 160-98, and no part of the proceeds of sale 
ean be applied to the payment of such installments. 


5. Statutes § 5b: Constitutional Law §§ 4a, 4d: Limitation of Actions 
§ 1b: Municipal Corporations § 34— 


The Legislature may set a time clock even for the sovereign; and the 
maxim nullum tempus occurrit regi is not applicable to statutes which 
impose a limitation upon the exercise of powers granted municipalities 
for the enforcement of statutory liens of assessments for public improve- 
ments, 


6. Municipal Corporations § 34— 
Local assessments may be a species of tax, but they are not taxes as 
generally understood in constitutional restrictions and exemptions. 
7. Constitutional Law § 4b: Taxation § 1— 


There is no provision of the N. C. Constitution directly forbidding the 
Legislature to pass any law releasing or remitting taxes. 


8. Process § 2— 


In a civil action, the delivery of summons and copy of complaint to the 
sheriff for service fixes the beginning of the action as of that date. 


WINBORNE, J., dissenting. 
Stacy, C. J., and BARNHILL, J., concur in dissenting opinion. 


AppEAL by plaintiff from Burney, J., at February Term, 19438, of 
Wake. Affirmed. 


This was a civil action for the foreclosure of street assessment liens, 
under C. 8., 7990, on eight lots in the city of Raleigh, described in the 
pleadings, now owned by the defendant. 

It was admitted that the proceedings for the assessment on the de- 
scribed lots of the apportioned cost of the local improvements were suffi- 
cient to subject said lots to a lien in favor of the plaintiff therefor, in 
accordance with the statutes. The improvements were made in 1926 
and 1927, and the cost chargeable to said lots was made payable, in each 
case, in ten equal annual installments thereafter. The installments were 
successively due the first Monday in October each year, with interest 
from the date of confirmation of the assessment. Certain of the earlier 
installments were paid when due, but the others remain unpaid. The 
number and amount of installments paid and those unpaid are set out in 
the pleadings and are undisputed. The summons in this action was 
issued 38 October, 1942, and summons with copy of the complaint was 
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delivered to the sheriff for service 5 October, 1942. The first Monday 
in October, 1932, was the 3rd day of that month. The defendant pleaded 
the statute of limitations as to each unpaid installment which became 
due more than ten years before the institution of the action. 

Jury trial was waived, and the court, after finding the facts, concluded 
“that each and all unpaid annual installments and interest thereon which 
became due and payable on or before the 4th day of October, 1932, are 
barred by the ten years’ statute of limitations, being sec. 2717 (a), N. C. 
Code, ch. 8381, Public Laws 1929,” and that the liens growing out of said 
installments are also barred and no part of the proceeds of sale can be 
applied to the payment of such installments. It was further concluded 
that the installments due in 1933, 1934, 1935, and 1936, together with 
interest thereon, were valid liens on the described lots. 

It was thereupon adjudged that the payment in full of the installments 
not barred should constitute a discharge of all claims and demands of 
the plaintiff on account of the improvements referred to, and that upon 
failure to pay, the described lots should be sold by the commissioners 
appointed for that purpose. 

To the conclusions of law and the judgment thereon the plaintiff duly 
excepted and appealed to this Court. 


P. H. Busbee and John G. Mills, Jr., for plaintiff City of Raleigh, 
appellant. 


William Henry Hoyt, of counsel. 


Briggs & West and Murray Allen for defendant Mechanics & Farmers 
Bank, appellee. 


Wellons & Wellons, W. A. Dees, Edward B. Hope, William B. Camp- 
bell, J. W. Ells, Folger & Folger, F. O. Carver, R. B. Lee, P. V. 
Critcher, Waller D. Brown, Thorp & Thorp, Womble, Carlyle, Martin & 
Sandridge & Nat 8S. Crews, G. H. Jones, counsel amici curie. 


Devin, J. The plaintiff’s appeal brings up for review the ruling of 
the court below that in a suit to foreclose the statutory lien on abutting 
property, given the city for street improvements, the installments of the 
amounts assessed therefor which are ten years past due are barred by the 
statute of limitations. 

The particular question posed is whether chapter 331, Public Laws 
1929 (see. 2717 [a], N. C. Code), should be construed to impose a limi- 
tation of ten years, in a foreclosure suit under C. S., 7990, as to all 
installments of the amounts assessed for street improvements which are 
ten years overdue when action brought. 
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It is admitted that several of the annual installments assessed against 
the lots now belonging to the defendant were more than ten years past 
due when this action was instituted. Hence, if the Act of 1929 be con- 
strued to be a statute of limitation, this action as to such installments 
is barred. Thus, the determinative question for decision is clearly pre- 
sented. 

In chapter 56 of the Consolidated Statutes are codified all the general 
laws relating to municipal corporations, and beginning with sec. 2703 
and extending through sec. 2737 are found the particular statutes regu- 
lating assessments for public improvements. The subject matter em- 
braced in each of these sections is indicated by the heading. Sec. 2717 
relates to the enforcement of payment of assessments. At the Session of 
1929 the Legislature, by ch. 331, amended sec. 2717 by adding thereto 
provisions for reinstating and extending assessments in arrears, and then 
added an entirely new section to the Consolidated Statutes, to appear 
next after 2717, as follows: “2717 (a). Sale of Foreclosure for Unpaid 
Assessments Barred in Ten Years: No Penalties. No statute of limi- 
tation, whether fixed by law especially referred to in this chapter or 
otherwise, shall bar the right of the municipality to enforce any remedy 
provided by law for the collection of unpaid assessments, whether for 
paving or other benefits, and whether such assessment is made under this 
chapter or under other general or specific acts, save from and after ten 
years from default in the payment thereof, or if payable in installments, 
ten years from the default in the payments of any installment. No 
penalties prescribed for failure to pay taxes shall apply to special assess- 
ments, but they shall bear interest at the rate of six per cent per annum 
OMI te ak 

While this act may be lacking in that degree of precision ordinarily to 
be found in restrictive statutes, we think the legislative intent to fix a 
time limit of ten years for the institution of a suit to foreclose a street 
assessment lien sufficiently appears. 

In view of the decision of this Court in Morganton v. Avery, 179 
N. C., 551, 103 8. E., 188, holding the three years’ statute of limitations 
applicable to suits to enforce collections of street assessments, and the 
decision in Drainage District v. Huffstetler, 173 N. C., 523, 92 S. E., 368, 
holding the ten years’ statute applicable to drainage assessments, and 
Schank v. Asheville, 154 N. C., 40, 40 8S. E., 687, holding the assessment 
had the effect of a judgment and lien, and Coble v. Dick, 194 N. C., 782, 
140 8. E., 745, likening the assessment to a statutory mortgage, and in 
view of the local statutes prescribing for certain towns different limita- 
tions, as well as the provision of C, 8., 8037, then in force, prescribing 
a limitation of five years for tax foreclosure for municipal corporations, 
it is reasonably to be inferred that by the language in whieh this section 
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was expressed the General Assembly intended to clarify the situation and 
to establish the uniform limitation of ten years for the enforcement by 
municipalities of the remedies provided by law for the collection of 
unpaid assessments. 

While the legislative intent is to be gathered from the language used, 
it 1s obvious that the Legislature in this instance understood it was pro- 
viding such a limitation, for it enacted a new section to follow imme- 
diately after 2717, and gave the new section the caption “Sale of Fore- 
closure for Unpaid Assessments Barred in Ten Years.” ‘The significance 
of this heading is materially aided by the fact that it was enacted by the 
Legislature itself as a part of the Act. Also, on the margin of the 
original act, ch. 331, Public Laws 1929, as indicating its context, appear 
the words “Foreclosure for unpaid installments barred after ten years,” 
and in the recent revision of our statutes, enacted by the General Assem- 
bly of 19438, entitled General Statutes of 19438, section 2717 (a), appears 
as section 160-93 with the heading “Sale or foreclosure for unpaid 
assessments barred in ten years.” 

As a rule in determining the proper construction to be given legislative 
enactments, the courts are not controlled by what the Legislature itself 
apparently thought the proper interpretation should be, but the language 
employed, taken in connection with the context, the subject matter and 
the purpose in view must be considered in order to ascertain the legis- 
lative intent, which, after all, is the primary purpose of all judicial 
construction. S. v. Humphries, 210 N. C., 406, 186 S. E., 473. As was 
said by Walker, J., in S. v. Earnhardt, 170 N. C., 725, 86 S. E., 960: 
“It is common learning that a statute must be so construed as to give 
effect to the presumed and reasonably probable intentions of the Legisla- 
ture and so as to effectuate that intention and the object for which it 
was passed.” 

True, when the heading of a section is misleading or is not borne out 
by the explicit language of the statute itself, it may be disregarded, but 
when the meaning is not clear or there is ambiguity the heading which 
the Legislature has adopted in enacting the statute becomes important in 
determining the legislative intent. The heart of a statute is the intent 
of the lawmaking body. As was said by Chief Justice Marshall in 
U.S. v. Fisher, 2 Cranch (U. S.), 358 (356): “Where the mind labors 
to discover the design of the legislature, it seizes everything from which 
aid can be derived; and in such case the title claims a degree of notice, 
and will have its due share of consideration.” To the same effect is the 
statement of Chief Justice White in Knowlton v. Moore, 178 U. S., 41 
(65), and in McGuire v. Comr. of Int. Rev., 318 U. S., 1 (9), it was 
said: “While the title of an act will not limit the plain meaning of the 
text, it may aid in resolving an ambiguity.” While the caption may not 
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control the text when it is clear, it may be called in aid of construction. 
In re Will of Chisholm, 176 N, C., 211, 189 8. E., 498. 

Thus, the clear implication that the Act of 1929 was intended to 
establish ten years as the period of limitation for the foreclosure of the 
lien is fortified by the definite expression by the Legislature itself in the 
caption that foreclosure should be barred in ten years. 

It would seem also that succeeding Legislatures also considered that 
the Act barred foreclosure suits on assessment installments ten years past 
due, for in 1931, and again in 1933, and again in 1935, and again in 
1937, and again in 1939, and again in 1941, and again in 1943, munici- 
pal corporations were given the right by resolution to extend the time of 
payment of installments, which would enable them to avoid the bar of 
the statute, if they desired to do so. 

From an examination of these statutory provisions we think it may 
fairly be gathered that it was the legislative purpose to provide the pur- 
chaser or owner of real property in a city with some period of relief 
against an ancient assessment, and that those more than ten years past 
due should not be brought forward in a suit for the foreclosure and sale 
of his property. Statutes of repose are in the interest of the security 
of titles. The suggestion that to hold a suit to enforce collection of 
unpaid installments barred after ten years would add to the burden of 
other taxpayers is equally true of every kind of unpaid tax, whether due 
to the insolvency of the taxpayer or the negligence of the tax collector, 
but that was a matter for the consideration of the Legislature and not 
the courts. 

In the exercise of its undoubted power to construe and give authorita- 
tive interpretation to the acts of the General Assembly, this Court has 
several times considered the Act of 1929 and construed it as prescribing 
a limitation of ten years to a suit to foreclose the lien of an assessment 
for local improvements. 

In Statesville v. Jenkins, 199 N. C., 159, 154 S. E., 15, decided in 
1930, where the city sought foreclosure of lien on defendant’s lot for 
street paving assessment, payable in ten annual installments, the defend- 
ant pleaded the ten years’ statute of limitations. The local act contained 
no limitation. The case was heard in the Superior Court at November 
Term, 1929, and the court below held the action barred. On appeal 
this was reversed, and the Act of 1929 held inapplicable for the reason 
that this Act did not give a reasonable time within which to bring the 
action before the bar became effective. It was said in the opinion: 
“The statute we are considering fixed no time limit for the commence- 
ment of, action, but barred all assessments ten years from the default in 
the payment of any installment.” In the two dissenting opinions in 
that case it was thought the three years’ statute applied (Morganton v. 
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Avery, supra), and hence the plaintiff city “was in no position to com- 
plain at the holding that seven installments are barred under the 1929 
statute.” 

In High Point v. Clinard, 204 N. C., 149, 167 S. E., 690, decided in 
1933, an action to recover delinquent street assessments, the three years’ 
statute of limitations was pleaded (Morganton v. Avery, supra), and it 
was contended that the Act of 1929, passed after the bar was complete, 
could not extend the right of action. It was held, however, that the ten 
years’ statute of limitations, as decided in Drainage District v. Huff- 
stetler, supra, applied. Statesville v. Jenkins, supra, was cited. 

In Farmville v. Paylor, 208 N. C., 106, 179 S. E., 459, decided in 
1935, the ten years’ statute of limitations was pleaded to an action to 
collect street paving assessments. While the case turned upon the con- 
struction of the accelerating clause in C. S., 2716, the decision proceeded 
upon the view that each installment was subject to the bar of ten years 
after default, citing igh Point v. Clinard, supra. 

In Charlotte v. Kavanaugh, 221 N. C., 259, 20 8S. E. (2d), 97, the 
applicability of the Act of 1929 to civil actions to foreclose liens for 
street assessments was directly involved and carefully considered, and 
definitely decided by a unanimous Court. After quoting the statute in 
full, the Court said, Denny, J., delivering the opinion: “Here the mu- 
nicipalities, the sovereigns, are expressly named in the statute of limita- 
tions, and we think the General Assembly intended to bar all assessments 
for local improvements after ten years from default in the payment 
thereof, or, if payable in installments, in ten years from default of any 
installments, and we hold that the ten-year statute of limitations is 
applicable to assessments for local improvements and that the same are 
barred from and after ten years from default in the payment thereof, or, 
if payable in installments, ten years from default in the payment of each 
installment, unless the time for payment has been extended as provided 
by law.” There was no petition to rehear. 

The last cited decision was rendered Spring Term, 1942. The 
Legislature which convened subsequent thereto made no change in this 
statute except to extend the limitation from ten years to fifteen years, as 
applicable to the city of Charlotte. Ch. 181, Public Laws 1943. Ob- 
viously the law on this point was regarded as settled. 

The appellant, however, calls attention to the statement in Asheboru 
v. Morris, 212 N. C., 331, 193 8S. E., 424, that “Where the sovereign 
elects or chooses to proceed under C. S., 7990, no statute of limitations 
is applicable.” In that case the action was to foreclose the len of a 
street assessment confirmed in 1925. The first installment was due 
1 October, 1926, and the suit was brought 31 May, 1932. Only the 
three years’ statute was pleaded. The ten years’ statute was not involved. 
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In Charlotte v. Kavanaugh, supra, referring to this case, it was said: 
“In that case, however, not having been pleaded, the applicability of the 
ten-year statute was not directly involved and the provisions of sec. 1, 
ch. 331, Public Laws of 1929, were not called to the attention of the 
Court. The effect of this statute on former decisions of this Court was 
not decided.” 

It is contended by the plaintiff that the maxim nullum tempus occurrit 
regi should be applied here, and that the city of Raleigh, exercising the 
power of sovereignty, should not be barred by the lapse of time in the 
effort to enforce the lien of a special assessment imposed for a public 
improvement. 

While this ancient maxim has lost much of its vigor by the erosions of 
time, and by legislative enactment, it is still regarded as the expression 
of a sound principle of government applicable to actions to enforce the 
sovereign rights of the State. Notwithstanding the inclusive provisions 
of sec. 420 of the Consolidated Statutes that “the limitations prescribed 
by law apply to civil actions brought in the name of the State, or for its 
benefit, in the same manner as to actions by or for the benefit of private 
parties” (Threadgill v. Wadesboro, 170 N. C., 641, 87 S. E., 521), it has 
been uniformly held that no statute of limitations runs against the 
State, unless it is expressly named therein. Wilmington v. Cronly, 122 
N. C., 388, 80 S. E., 9; Asheboro v. Morris, supra, Tlowever, where in 
the statutes affording a remedy by a municipal corporation for enforcing 
the statutory lien of an assessment for public improvement a limitation 
of time is imposed upon the exercise of that power, manifestly the prin- 
ciple expressed in the quoted maxim 1s not controlling. 

It is contended by appellant that the power to assess property for local 
improvement, granted to a municipal corporation as a political sub- 
division of the State, is an exercise of the State’s sovereign power to tax 
and the power to collect taxes should not be restricted. In Kinston v. 
R. R., 1838 N. C., 14, 110 8. E., 645, Justice Hoke, speaking for the 
Court, used this language: “While local assessments of this kind are 
not regarded as a tax in the sense of a general revenue measure, we have 
several times held that the right to enforee them is referred to the power 
of taxation possessed and exercised by government.” In Varboro v. 
Forbes, 185 N. C., 59, 116 8. E., 87, Adams, J., writing the opinion of 
the Court, states the law as follows: “But there is a distinction between 
local assessments for public improvements and taxes levied for purposes 
of general revenue. It is true that local assessments may be a species 
of tax, and that the authority to levy them is generally referred to the 
taxing power, but they are not taxes within the meaning of the term as 
generally understood in constitutional restrictions and exemptions. They 
are not levied and collected as a contribution to the maintenance of the 
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general government, but are made a charge upon property on which are 
conferred benefits entirely different from those received by the general 
public.” The distinction between the general power to tax and proceed- 
ings for enforcement of special assessments was pointed out in Charlotte 
v. Kavanaugh, supra; Saluda v. Polk County, 207 N. C., 180, 176 S. E., 
298; and Rugsbee v. Brogden, 209 N. C., 510, 184 S. E., 24. But the 
statute here invoked is applicable not so much to the right as to the 
remedy, not so much to the power as to its particular exercise. It affects 
the right “to enforce any remedy provided by law for the collection of 
unpaid assessments.” It deals only with actions by municipalities to 
enforce local assessments. In Raleigh v. Jordan, 218 N. C., 55, 9 S. E. 
(2d), 507, a suit to enforce a lien on property for the unpaid taxes of 
1925 and 1926, barred by the Act of 1933, it was said: “In some states 
the Constitution directly forbids the Legislature to pass any law releas- 
ing or remitting taxes. There is no such provision in our Constitution. 
If other parts of the Constitution should be considered as preventing the 
direct release of taxes, there would seem to be no question that the 
Legislature may deal with the lien of taxes as it sees fit, may determine 
when there should be a lien, when it should attach, and when it should 
cease.” And in Charlotte v. Kavanaugh, supra, it was said: “Unques- 
tionably the General Assembly has the right to fix the procedure and pre- 
scribe the limitations under which specifically granted powers shall be 
exercised,” 

In New Hanover County v. Whiteman, 190 N. C., 382, 129 S. E., 808, 
cited by appellant, it was said there was no statutory bar to an action 
to foreclose the tax lien, but this case, decided in 1925, as also did 
Wilmington v. Cronly, supra, decided in 1898, referred to the general 
lien for ad valorem taxes and did not relate to special assessments for 
local improvements. 

Logan v. Griffith, 205 N. C., 580, 172 S. E., 348, was the case of an 
individual suing on a tax sale certificate. This was held barred by 
C, S., 8037, which was then in force. While it was said in that case 
“the sovereign may proceed under C. 8., 7990, to foreclose the lien, in 
which event no statute of limitations 1s applicable,” the reference was to 
ad valorem taxes for general purposes. New Hanover v. Whiteman, 
supra, was cited in support. The Act of 1929 was not involved and was 
not referred to. Its effect upon actions by municipal corporations to 
enforce payment of special assessments was not considered or decided. 
However, the power of the Legislature to set a time clock even for the 
sovereign, as was done by ©. S., 8037, with respect to municipalities, 
was distinctly affirmed. 

The appellant excepted to the ruling of the court below that in the 
event of foreclosure sale the proceeds would be available only for the 
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discharge of the installments not barred. This is based upon the view 
that even if installments more than ten years past due be held barred by 
the statute of limitations, the funds derived from the sale, 1f consum- 
mated, should be applied to the payment of all unpaid installments, 
including those more than ten years past due, and the case of Demaz v. 
Tart, 221 N. C., 106, 19 8S. E. (2d), 130, is cited in support. 

While the determination of this question may not become necessary, 
since the payment of the installments not barred would discharge the 
hens and avoid a sale, we think the principle enunciated in the Demar 
case, supra, is not applicable to the facts in this case. It was held in 
that case that where a deed of trust on land secured a debt evidenced by 
two notes, one barred by the statute of limitations and the other not, 
the trustee following foreclosure sale had the right to apply the proceeds 
to the payment of the entire unpaid debt, represented by the balance due 
on both notes. But this was upon the view that the language of C. S., 
437 (3), barring an action for the foreclosure of a mortgage unless 
begun “within ten years of the last payment on the same,” referred to 
the debt secured by the mortgage, without regard to its subdivision into 
separate notes. The decision was based on the sound principle that the 
deed of trust created a lien upon the lands and set them apart in trust 
for the payment of the debt, with suitable provision for sale and applica- 
tion of the proceeds, as a separable specific agreement, and raised ‘an 
obligation with respect to both the debt and the lands not comprehended 
in the promissory notes given with respect to the same debt but in addi- 
tion thereto.” 

This principle, so aptly stated in the opinion written for the Court by 
Justice Seawell, was an outgrowth of the relationship of debtor and 
ereditor, of the primary personal obligation of the mortgagor to pay the 
debt. Here the ordinary relationship of debtor and creditor did not 
exist. There was no personal obligation to pay. The statute creating 
the lien operated only 7m rem, and subjected the particular parcel of 
land to a statutory foreclosure and sale for nonpayment of a sum appor- 
tioned as representing the benefits accruing to that lot, and without 
regard to successive transfers of title. 

It will be noted also that the Act of 1929 prescribes the time limit of 
ten years “from the default in the payment of any installment.” This 
was interpreted in Charlotte +. Kavanaugh, supra, to mean “ten years 
from default in the payment of each installment,” p. 269. 

If it be thought that effect should be given to the provisions relative 
to ad valorem taxes in C. S., 2815, that the lien for taxes levied shall 
attach to all the real estate of the taxpayer.and shall continue until such 
taxes shall be paid, it may be noted that C. S., 2713, relating to local 
assessments provides only that the assessment when confirmed shall be a 
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lien on the real property against which it is assessed, superior to all 
other liens. 

Whether there ought to be a statute of limitations limiting the time 
for the enforcement of liens for street assessments is a matter for the 
Legislature. “Wisdom or impolicy of legislation is not a judicial ques- 
tion. Sidney Spitzer & Co. v. Comrs. of Franklin County, 188 N. C., 30. 
Policy of legislation (is) for the people, not courts. Bond v. Town 
of Tarboro, 193 N. C., 248. Courts do not say what the law ought to 
be, but only declare what it is. State v. Revis, 1938 N. C., 192.” Reed 
v. Highway Com., 209 N. C., 648 (655), 184 S. E., 1. The province of 
this Court ends when it interprets the legal effect of legislative enact- 
ments and determines “with cold neutrality” the questions of law prop- 
erly presented for decision. 

The finding by the court below, to which no exception was noted, that 
summons in this case was delivered to the sheriff for service 5 October, 
1942, fixed the beginning of the action as of that date. C. S., 475; 
Webster v. Sharpe, 116 N. C., 466, 21 S. E., 912; Morrison v. Lewrs, 
197 N. C., 79, 147 8. E., 729; Cherry v. Whitehurst, 216 N. C., 340, 
48. E. (2d), 900. Hence, the ruling that the installment which became 
due and payable 3 October, 1932, was barred before the summons was 
delivered to the sheriff for service, must be upheld. 

The amounts of the installments of the assessments on defendant’s lots 
constituting valid lens thereon at the time of the institution of this 
action, together with interest thereon, sufficiently appear from the admis- 
sions in the pleadings and the judgment. No question was raised here 
as to the correctness of the amounts properly to be ascertained under the 
court’s rulings. 

After careful consideration we reach the conclusion that the judgment 
below must be 

Afhrmed. 


WINBORNE, J., with whom Stacy, C. J., and Barwuitz, J., concur, 
dissenting: The questions involved on this appeal are of great concern 
not only to all taxpayers within the city of Raleigh but to all those in 
every municipality in the State of North Carolina. The statute pleaded 
by defendant in limitation of this action is in derogation of sovereign 
authority and of common right. The case calls for deliberate consid- 
eration in the “cold neutrality” of law and justice unaffected by pride 
of opinion in former decisions rendered by this Court. 

The appellant, city of Raleigh, challenges, and seeks to have this 
Court reconsider former decisions, and to hold (1) That the 1929 Act, 
chapter 331, section 1, subsection (b), designated C. S., 2717 (a), is not 
an independent ten-year statute of limitation, imposing a limit where 
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none existed before, but is merely an amendatory act applicable only 
when any prior act prescribed a shorter period for commencing actions 
to enforce special assessments; and (2) that there is no statutory bar 
to an action instituted by a municipality under the provisions of C. 8., 
7990, to foreclose the hen of assessments for public improvements. This 
ealls for reconsideration in particular the case of Charlotte v. Kava- 
naugh, 221 N. C., 259, 20 8. E. (2d), 97. 

The majority opinion contains these pronouncements: (1) The policy 
of the State as established over the years is expressed in the maxim 
nullum tempus occurrit regt, which “is still regarded as the expression 
of a sound principle of government.” (2) It has been uniformly held 
that “‘no statute of limitations runs against the State unless it 1s ex- 
pressly named therein.” (8) The Act of 1929, chapter 331, 1s “lacking 
in that degree of precision ordinarily to be found in restrictive statutes.” 
With these premises, we are all in accord. With the reasoning and con- 
clusions thereafter announced, we disagree. 

In stating our views we deem it necessary to advert to and state, con- 
sider and apply basic principles, and to review decided cases. 


I. ASSESSMENTS IN ESSENTIAL CHARACTER ARE A SPECIES OF TAXES. 


The right to assess land benefited thereby, for cost of public-local 
improvement, is usually referred to the power of taxation inherent in 
a sovereign state. The Legislature alone has the right to exercise this 
power. This it may do directly, or it may delegate the power to munici- 
pal corporations as governmental agencies of the State. In either event, 
therefore, assessments, when levied, deriving their existence from the 
sovereign power of taxation, of necessity, assume and retain the charac- 
ter of the power which gives them legality. As taxes are enforced con- 
tributions of money assessed upon property in general by authority of 
the sovereign state to the maintenance of government, Orange County »v. 
Walson, 202 N. C., 424, 163 S. E., 113, assessments are enforced contri- 
butions of money levied upon particular property by authority of and 
under the taxing power of the sovereign state to defray the costs of 
public improvements. As taxes shall be levied only for publie purposes, 
N. C. Constitution, Art. V, section 8, Briggs v. Raleigh, 195 N. C., 223, 
141 8. E., 597; Palmer v. Haywood County, 212 N. C., 284, 193 S. E., 
668, 113 A. L. R., 1195; Sing v. Charlotte, 2138 N. C., 60, 195 S. E., 271, 
assessments shall be levied only for public purposes. 44 C. J., 481; 
Kinston v. R. R., 183 N. C., 14, 110 8. E., 645. And as taxes shall be 
uniform as to each class of property taxed, N. C. Constitution, Art. V, 
section 3, assessments under the Local Improvement Act shall be uniform 
on all property benefited within the meaning of the Act. C. S., 2710. 
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These principles are in accord with the great weight of authority. 
Dillon’s Commentaries on the Law of Municipal Corporations, sections 
1430, 1431; Page and Jones in Treatise on Law of Taxation by Local 
and Special Assessments, sections 8, 89, pages 13, 89; McQuillin in 
The Law on Municipal Corporations, sections 2165, 2166, 2170, Vol. 52, 
2 Ed., pages 568, 573, 593; 25 R. C. L., 85; 44 C. J., 481, Municipal 
Corporations, sections 2806, 2807; Spencer v, Merchant, 125 U. S., 345, 
31 L. Ed., 763; Bauman v. Ross, 167 U.S., 548, 42 L. Ed., 270. Carn v. 
Comrs., 86 N. C., 8; Raleigh v. Peace, 110 N. C., 32, 14 S. E., 521; 
Greensboro v. McAdoo, 112 N. C., 359, 17 8S. E., 178; Hilltard v. Ashe- 
ville, 118 N. C., 845, 24 S. E., 738; Asheville v. Trust Co., 148 N. C., 
360, 55 S. E., 800; Kinston v. Wooten, 150 N. C., 295, 63 S. E., 1061; 
Schank v. Asheville, 154 N. C., 40, 69 S. E., 681; Tarboro v. Staton, 
156 N. C., 504, 72 8S. E., 577; Justice v. Asheville, 161 N. C., 62, 76 
S. E., 822; Felmet v. Canton, 177 N. C., 52, 97 S. E., 728; Durham v. 
Public Service Co., 182 N. C., 338, 109 S. E., 40, 42 S. Ct. 290, 261 
U. S., 149, 67 L. Ed., 580; Kinston v. R. R., 183 N. C., 14, 110 S. E., 
645; Tarboro v. Forbes, 185 N. C., 59, 116 S. E., 81; Gunter v. Sanford, 
186 N. C., 452, 120 8. E., 41; Gastonia v. Cloninger, 187 N. C., 765, 
123 8. E., 76; Comm, v. Kpley, 190 N. C., 672, 180 S. E., 497; R. BR. 
v. Ahoskie, 192 N. C., 258, 134 8. E., 653; Greensboro v. Bishop, 197 
N. C., 748, 150 S. E., 495. 

(a) In Dillon’s Commentaries, supra, treating of taxing power as 
exercised in the imposition of special assessments for local improvements, 
it is said, “Although taxation to create revenues to meet the general 
expenses of the government or municipality and special assessments to 
pay for local improvements have a common origin in the taxing power 
of the State, many features exist which distinguish such special assess- 
ments from taxes generally so called. Like general taxes, special assess- 
ments are enforced proportional contributions. ... In a general levy 
of taxes the contribution is exacted in return for the general benefits of 
government; in special assessment the contribution is exacted because the 
property of the taxpayer is considered by the Legislature to be benefited 
over and beyond the general benefit of the community.” Section 1430. 
And, the author continues, “The courts are very generally agreed that 
the authority to require the property specially benefited to bear the 
expense of local improvement is a branch of the taxing power, or in- 
eluded in it.” Section 14381. 

Also in the work of Page and Jones, supra, the authors say: “By the 
great weight of authority assessment of first class, that is, assessments 
which are to be justified upon the theory of benefits, are held to be 
referable to the power of taxation; and to be a special form of the 
exercise of that power.” Section 89, Vol. 1, page 145. These authors 
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also point out “that by the great weight of authority a local assessment 
levied in return for the benefits conferred upon the property assessed by 
the improvement for which the assessment is levied is a kind of tax. 
The power to levy local assessments is said to be ‘essentially a power to 
tax.’ The power of levying a local tax is ‘distinguishable from our gen- 
eral idea of a tax, but owes its orlgin to the same source or power.’ This 
proposition means, primarily, that an assessment is an enforced contri- 
bution to a public object.” Section 8, Vol. 1, page 13. 

MecQuillin, supra, speaking of the “nature of special assessment or 
taxation,” states: “Local assessments or special taxes for the payment 
of the cost of certain kinds of public improvements commonly prevail 
and are generally sustained under the exercise of the power of taxation.” 
Section 2165, Vol. 5 (2d), page 568. And again, “The foundation of 
the power to lay a special assessment or a special tax for a local improve- 
ment of any character ... is the benefit which the object of the assess- 
ment or tax confers on the owner of the abutting property or the owners 
of property in the assessment or special taxation district which is differ- 
ent from the general benefit which the owners enjoy in common with 
other inhabitants or citizens of the municipal corporation.” Jbid. 
Section 2166, page 573. And speaking of the power to levy assessments, 
the author states, “As a municipality is without inherent power to levy 
special assessments or taxes for local improvements, such power must 
originate by constitution, statute or charter. This power exists in the 
Legislature, or, it may be said that, primarily the State Legislature 
alone has power to provide for paying for local improvements by special 
assessments, and may be exercised directly or indirectly within the limits 
of the Constitution, and therefore it may be delegated to municipalities. 
... Thus the general proposition that the Legislature may delegate 
to local corporate authorities the power to provide for improvements and 
levy special assessments or taxes therefor on abutting property or prop- 
erty in a benefit district 1s generally sustained, provided the Constitution 
of the State does not restrict the right.” Section 2170, Vol. 5, page 593. 

In 25 Ruling Case Law, 85, these expressions are found: “Notwith- 
standing the distinctions made between local assessments and general 
taxes, the laying of special or local assessments is now generally recog- 
nized as an exercise of the taxing power, rather than the police power or 
the right of eminent domain.” “The word ‘taxes’ in a broad sense in- 
cludes special or local assessments on specific property benefited by a 
local improvement for the purpose of paying therefor.” “A special 
assessment 1s taxation in the sense that it is a distribution of that which 
is originally a public burden growing out of an expenditure primarily 
for a public purpose.” 
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And in 44 C. J., 481, Municipal Corporations, section 2807, the 
text reads: “It is very generally held that special assessments or special 
taxes to pay for local improvements are not taxes in the ordinary sense 
of the term. They are not taxes within the meaning of the term as 
generally understood in constitutional restrictions and exemptions. 
Nevertheless, it is equally well settled that the power to levy special 
assessments and taxes for local improvement is not an exercise of the 
power of eminent domain; that special assessments and special taxes are 
at least in the nature of a tax because they must be levied for a public 
purpose, and because they are enforced contributions on the property 
owner for the public benefit; that the levy thereof is an exercise of and 
referable to the taxing power, and an attribute of sovereignty .. .” 

(b) The Supreme Court of the United States, speaking in regard to 
validity of assessments, expresses accordant view in Spencer v. Merchant, 
supra, where, in considering decision of Supreme Court of the State of 
New York, the Court said: “The power to tax belongs exclusively to the 
legislative branch of the government. ... The Legislature, in the exer- 
cise of its power of taxation, has the right to direct the whole or a part 
of the expense of a public improvement, such as the laying out, grading 
or repairing of a street, to be assessed upon the owners of lands benefited 
thereby; and the determination of a territorial district which should be 
taxed for a local improvement is within the province of legislative dis- 
cretion.” Similar expressions are found in the Bauman case, supra. 

(c) In this State this Court has repeatedly held that the right to 
assess for local improvements is referred to the power of taxation. In 
Raleigh v. Peace (1892), supra, Shepherd, J., says: “The authority of 
the Legislature, either directly or through its local instrumentalities, to 
exercise the taxing power in the form of local or special assessments, has 
been so firmly established by judicial decision in this and other states 
of the Union that it can hardly, at this late day, be considered an open 
question.” And, after calling upon authorities in support of this pro- 
nouncement, the Court continues, “And it is also to be observed that 
while they are taxes in a general sense, in that the authority to levy them 
must be derived from the Legislature, they are nevertheless not to be 
considered as taxes falling within the restraints imposed by Article V, 
section 3, of the Constitution, although the principle of uniformity gov- 
erns both,” citing Cain v. Comrs., supra, and other authorities. 

In Asheville v. Trust Co. (1906), supra, Connor, J., states: “The 
power to impose upon property the cost of public improvements, meas- 
ured by the peculiar and special benefit sustained, has been settled beyond 
controversy. It is uniformly held that this power is based upon the 
right to tax, and not that of eminent domain.” And after quoting from 
Bauman v. Ross, supra, and citing Raleigh v. Peace, supra, the opinion 
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continues, “It is equally well settled that ‘assessments being a peculiar 
species of taxation, there must be a special authority of law for 1mpos- 
ing them.’ ” 

In Tarboro v. Staton (1911), supra, Hoke, J., speaking of assessment 
for certain street improvements, says: “The right to make them as a 
general proposition is referred to the sovereign power of taxation, which 
is primarily, and as a rule exclusively, a legislative power.” 

In Kinston’v. R. R. (1921), supra, Hoke, J., again speaking for the 
Court, after observing that local assessments for public improvements are 
not regarded as a tax in the sense of a general revenue measure, and 
that the Court has several times held that the right to enforce them is 
referred to the power of taxation possessed and exercised by govern- 
ment, as quoted in the majority opinion, continues by saying immedi- 
ately that “they have been frequently denominated and held to be a 
special tax, in transactions of the kind presented here.” 

And in Gunter v. Sanford (1923), supra, Adams, J., after reviewing 
the authorities on the subject, says: “As we have heretofore indicated, 
the statutes prescribing the method of improving the streets of the town 
and regulating assessments against property are referred to the right of 
taxation, and the exercise of such right is not judicial but entirely legis- 
lative. The legislative authority 1s vested in the General Assembly 
(Const., Art. II, sec. 1), and counties and municipalities, as was said 
in Jones v. Comrs., 187 N. C., 579, are regarded merely as agencies of 
the State for the convenience of local administration in certain portions 
of the State’s territory, and in the exercise of ordinary governmental 
functions they are subject to almost unlimited legislative control, except 
when restricted by constitutional provision—a principle which has been 
consistently maintained in decisions of this Court.” 

And in Comm. v. Epley (1925), supra, the grant of power to levy 
drainage assessments is characterized as “this power to tax, which is the 
highest and most essential power of the government, an attribute of 
sovereignty and absolutely necessary for the existence of the drainage 
district...” 

(d) The General Assembly of this State, in respect to collecting 
taxes, has declared that the words “tax” and “taxes” shall be construed 
to include in their meaning “any taxes, special. assessments or costs, 
interest or penalties imposed upon property or polls,” “unless such con- 
struction or definition would be manifestly inconsistent with or repug- 
nant to the context.” C.S., 7974, formerly Revisal, 2851. The defini- 
tion, in substantial sameness, is included in the Machinery Act of 1939, 
chapter 310, Article I, section 2 (32). 

Moreover, the General Assembly, in prescribing for collection of 
assessments levied under the Local Improvement Act, chapter 56, Public 
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Laws 1915, as amended, now Article 9, chapter 56, of the Consolidated 
Statutes of North Carolina, treats assessments as taxes are treated. In 
that article it is provided that assessments shall become due and pay- 
able on the date on which taxes are payable, and if not paid when due, 
they “shall be subject to the same penalties as are now prescribed for 
unpaid taxes, in addition to the interest” thereon, C. S., 2717, as amended, 
and that for assessment, not paid as therein prescribed, the property on 
which the assessment is levied “shall be sold by the municipality under 
the same rules, regulations, rights of redemption and savings as are now 
prescribed by law for the sale of land for unpaid taxes.” C.S., 2716. 

Furthermore, the statute pertaining to collection of unpaid municipal 
taxes, C. S., 2816, provides that “the officer who has charge of the collec- 
tion of taxes in any city shall, in the collection of taxes be vested with 
the same power and authority as is given by the State to sheriffs for like 
purpose.” And with respect thereto, the sheriffs are charged with the 
duty of selling land for delinquent taxes and issuing to the purchaser 
thereof a written certificate, C. S., 8024, which, if the municipality 
become the purchaser, can be foreclosed at its election in an action in 
the nature of an action to foreclose a mortgage under the provisions of 
C.S., 8037. 

Also C. S., 7990, is expressly made available to the municipality to 
foreclose the lien of the assessment on the particular property, just as 
the lien of taxes on land are foreclosed. 

In this connection it is also pertinent to note here: That while in the 
Machinery Act of 1939, chapter 310, Article XVII, entitled “Collection 
and Forecloure of Taxes,” certain changes are made in the then existing 
law pertaining thereto, it is provided in section 1723 of the Act, that 
all provisions of this article shall apply (1) to all taxes originally due 
within the fiscal year beginning on or after 1 July, 1939, (2) with cer- 
tain exceptions, to all taxes uncollected at time of ratification of the 
article, originally due within the fiscal year beginning 1 July, 1938, 
(3) in certain designated respects, other than foreclosure of tax lien 
by action in nature of action to foreclose a mortgage, to all taxes, due 
and owing to taxing units at the time of the ratification of the article, 
originally due within the fiscal years beginning on or before 1 July, 
1937; but (4) in respect to taxes originally due within fiscal years begin- 
ning on or before 1 July, 1937, the provisions for foreclosure, sections 
1720 as to alternative method of foreclosure and subsections (a) to (j) 
of section 1719 pertaining to foreclosure of tax liens by action in nature 
of action to foreclose a mortgage, “shall be in addition to, but not in 
substitution for, the provisions of laws in force immediately prior to the 
ratification of this article’; that, except as in section 1723 provided, the 
collection and foreclosure of taxes originally due within fiscal years be- 
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ginning on or before 1 July, 1938, shall be under the provisions of law 
in force immediately prior to ratification of the article, including section 
7990 of the Consolidated Statutes, which is specifically preserved in full 
force and effect as an alternative method for the foreclosure of taxes so 
originally due; and that a cause of action for the foreclosure of the lien 
of any special benefit assessment may be included in any complaint filed 
in actions brought under said section 1719, subsection (1). 

Thus it appears that the text writers, the courts and the General 
Assembly have considered assessments fundamentally a species of taxes. 


TI. MunicieaL Corporations Act IN SOVEREIGN CApaciTy IN LEvyING 
AND IN Enrorcina CoLttection of ASSESSMENTS IN Direct AcTION. 


When a municipal corporation, to whom the General Assembly dele- 
gates the power to make public improvements, and to assess lands abut- 
ting thereon, or benefited thereby, for all or a part of the cost of the 
improvement, exercises such power, it acts as an agency of the State. 
Jones v. Comrs., 187 N.C., 579, 50S. E., 291; Gunter v. Sanford, supra. 
And, of necessity, the municipality acts in like manner when in direct 
action, under the provisions of C. S., 7990, formerly Revisal, 2866, it 
proceeds to enforce the assessment lien. Moreover, under the express 
provisions of C. S., 7990, not only a hen upon real estate for taxes, 
but an assessment lien upon same may be enforced thereunder by an 
action in the nature of an action to foreclose a mortgage, in which the 
court shall order a sale of the real estate. And the statute provides fur- 
ther that “when such lien is in favor of the State or county, or both, 
such action shall be prosecuted by and in the name of the county”; and 
‘“vhen the lien is in favor of any other municipal corporation the action 
shall be prosecuted by and in the name of such corporation.” 

Also in cases in which the provisions of C. 8., 7990, are specifically 
invoked, and the question is considered, the decisions of this Court are 
uniform in holding that when a county or other municipal corporation 
proceeds under the provisions of C. S., 7990, to foreclose a tax lien, as 
distinguished from an action to foreclose a tax sale certificate under the 
provisions of C. 8., 8037, which it may elect to do, it proceeds as a part 
of the State sovereignty, and there is no statutory bar. New Hanover 
County v. Whiteman, 190 N. C., 332, 129 8. E., 808; Wilkes County v. 
Forester, 204 N. C., 163, 167 S. E., 691; Asheboro v. Morris, 212 N. C., 
331, 193 S. E., 424; Charlotte v. Kavanaugh, supra. 

Moreover, the right of a drainage district to proceed in its own name 
and in sovereign capacity in the foreclosure of drainage assessments, 
under C. S., 7990, is recognized in the cases of Drainage District v. Huff- 
stetler, 173 N. C., 5238, 92 S. E., 868; Comm. v. Kpley, supra; Wilkin- 
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N. C., 48, 21 8. E. (2d), 903. 


Ill. Tur Maxim—Novutzitum Tempus Occurrit Recr-—Sussists AT 
LEAST IN Respect To Taxes. 


This maxim, that time does not bar the sovereign, “although originally 
a matter of royal prerogative, is now based upon the public policy of 
protecting the citizens of the State from the loss of public rights and 
revenues through the negligence of officers of the State.” Headnote 
expressive of opinion in Guaranty Trust Co. of New York v. United 
States, 304 U. S., 126, 82 L. Ed., 1224. To like effect are pronounce- 
ments of the Supreme Court of the United States in Gibson v. Chanteau, 
13 Wall. (80 U. S8.), 92, 20 L. Ed., 5384; Uneted States v. Nashville, 
C.d St. L. Rk. Co., 118 U.S., 120, 30 L. Ed., 81, 6S. Ct., 1006; United 
States v. Whited and Whelass, 246 U. S., 552, 62 L. Ed., 879, 38 S. Ct., 
367; United States v. St. Paul, M. d M. RB. Co., 947 U. S., 310, 62 L. 
Ed., 1130, 38 8. Ct., 525; Bowers v. New York & Albany Lighterage 
Co., 2738 U.S., 346, 71 L. Ed., 676, 47 S. Ct., 389. 

The Court states in United States v. Nashville, C. & St. L. BR. Co., 
supra, that “it is settled beyond doubt or controversy—upon the founda- 
tion of the great principle of public policy, applicable to all governments 
alike, which forbids that the public interests should be prejudiced by the 
negligence of the officers or agents to whose care they are confided—that 
the United States, asserting rights vested in it as a sovereign government, 
is not bound by any statute of limitation, unless Congress has clearly 
manifested its intention that it should be so bound.” Moreover, this 
Court in the case of Avery County v. Braswell, 215 N. C., 270, 18. E. 
(2d), 864, quotes with approval these expressions of the principle “the 
Government is not responsible for the laches or wrongful acts of its 
officers,” Warte, C. J., in Hart v. United States, 95 U. S., 316, 24 L. Ed., 
479, and “the State is not ordinarily estopped by acts of misfeasance on 
the part of its officers.” Wenslow, C. J., in S. v. Pederson, 185 Wis., 31, 
114 N. W., 828. | 

Though there are to be found in decisions of this Court differences 
in opinion as to the extent to which this maxim is abrogated by our 
statute, C. S., 420 (formerly in reverse order, Revisal, sec. 375, the Code 
sec. 159 and C. C. P. sec. 38), the decisions are clear in holding that, in 
respect to taxes, the maxim 1s still the law in this State. Wealmington 
v. Oronly, 122 N. C., 383, 30 S. E., 9; S. c., 122 N. C., 388, 30 S. E., 9; 
R. R. v. Comrs., 82 N. C., 259; Jones v. Arrington, 94 N. ©, 541; Wil- 
mington v. McDonald, 183 N. C., 548, 45 S. E., 864; New Hanover 
County v. Whiteman, supra; Shale Products Co. v. Cement Co., 200 
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N. C., 226, 156 S. E., 777; Wilkes County v. Forester, supra; Logan v. 
Griffith, 205 N. C., 580, 172 S. E., 348; Asheboro v. Morris, supra; 
Charlotte v. Kavanaugh, supra. Compare Hospital v. Fountain, 129 
N. C., 90, 39 S. E., 734. 

Numerous references to the subject appear in the reports. There 1s 
the statement in the case of Furman v. Timberlake, 98 N. C., 66, decided 
in 1885, that “the maxim is no longer in force in this State, having been 
abrogated by the provisions of The Code, sec. 159,” now C. 8., 420. 
Then in the first case of Wilmington v. Cronly, supra, decided in 1898, 
it is declared: “It needs no citation of authority to show that statutes of 
limitation never apply to the sovereign unless expressly named therein— 
nullum. tempus occurrit regi—and the act in question... authorizing 
the State, county, or city to recover these delinquent taxes contains no 
limitation, and neither the ten years nor the three years statute applies.” 
And in the second case of Wilmington v. Cronly, supra (1898), it 1s 
said: “No statute of limitation runs against the sovereign unless it is 
expressly named therein. This is immemorial law, based on reasons of 
publie policy, which has been observed by all governments.” Then in 
the case of Threadgill v. Wadesboro, 170 N. C., 641, 87 S. E., 521, 
decided in 1916, referring to Revisal, 875, now C. 8., 420, and another 
statute relating to real estate, there is this observation: “Construing 
those sections, the Court has held that the maxim nillum tempus occurrit 
regi no longer obtains here, even in the case of collecting taxes, unless 
the statute applicable to or controlling the subject provided otherwise,” 
citing the first case of Wilmington v. Cronly, supra, and Furman v. 
Timberlake, supra. And in the case of Manning, Attorney-General of 
North Carolina, v. R. R. (1924), 188 N. C., 648, 125 S. E., 555, refer- 
ring to the provisions of C. S., 420, it is said: “The Court has con- 
strued this section to mean that the maxim has been abrogated and is 
not in force in this State unless the statute applicable to or controlling 
the subject otherwise provides,” citing Furman v. Timberlake, supra, 
and Threadgill v. Wadesboro, supra, and indicates a challenge to the 
decision in the Wilmington v. Cronly cases, supra. However, it may be 
noted here that this statement in the Manning case, supra, is predicated 
on the statements in the Furman and Threadgill cases, as above quoted. 
But reference to the Furman and Threadgill cases, supra, shows that 
the question was not before the Court in either case. And even as a 
dictum the principle as there stated is challenged by other and later 
decisions. In fact, in the Manning case, supra, it is stated: “Whether 
a distinction may be found in the public policy of preserving the public 
revenues (in Cronly cases, supra, the collection of delinquent taxes), or 
in the statute controlling the subject, we need not decide.” Following 
this, in the year 1925, the Court expressly held in New Hanover County 
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v. Whiteman, supra, that “statutes of limitation never apply to the sov- 
erelgn, unless expressly named therein,” and that “nullum tempus occur- 
rit regi is a principle of government which still retains its ancient vigor 
in respect to taxes,” citing Wemington v. Cronly, supra. This ruling 
appears to have been adhered to in later cases above cited. New Han- 
over County v. Whiteman; supra; Wilkes County v. Forester, supra; 
Asheboro v. Morris, supra; and Charlotte v. Kavanaugh, supra. In the 
Kavanaugh case, supra, the all-inclusive statement appears that “The 
principle laid down and oft repeated in our decisions that ‘no statute of 
limitations runs against the sovereign, unless it is expressly named 
therein,’ is sound, and in the collection of taxes, levied as provided by 
law, this principle ought not to be abridged or proscribed.” And in the 
instant case the majority opinion contains the pronouncement that the 
maxim “is still regarded as the expression of a sound principle of govern- 
ment applicable to actions to enforce the sovereign rights of the State”— 
and that “notwithstanding the inclusive provisions of sec. 420 of the 
Consolidated Statutes . . . it has been uniformly held that no statute of 
limitations runs against the State, unless it is expressly named therein.” 
With this premise, we are in accord. 

Moreover, it is well settled in decisions dealing with the subject that 
in principle and in practice counties, cities, towns and other municipal 
corporations come under the influence of the maxim when and to the 
extent that they are properly considered governmental agencies of the 
State, as and in so far as the maxim is preserved in this State. Weal- 
mington v. Cronly, supra (two cases); Wilmington v. McDonald, supra; 
Wilmington v. Moore, 170 N. C., 52, 868. E., 775; New Hanover County 
v. Whiteman, supra; Asheboro v. Morris, supra; Charlotte v. Kava- 
naugh, supra. In the case of Charlotte v. Kavanaugh, supra, the Court 
states the principle conversely somewhat in this way—that statutes of 
limitation apply to the State and the political subdivisions thereof in 
actions “brought in the name of the State or for its benefit, or for the 
benefit of political subdivisions thereof, when the action is not brought 
in the capacity of its sovereignty.” It is therein specifically stated that 
the “action was brought by the city of Charlotte in its capacity of sov- 
ereignty.” And the present action is brought by the city of Raleigh in 
its sovereign capacity. 

Again, in this Charlotte case, it is also said: “When an action is 
brought by the sovereign under section 7990 to collect a tax duly levied 
as provided by law, no statute of limitation applies.” 

In this connection, and in the light of the principle that statutes of 
limitation never apply to the sovereign, unless expressly named therein, 
the fact that it is provided that the lien of municipal taxes on real estate 
continues until the taxes are paid, C. S., 2815, and no such provision 
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appears as to the lien of assessments, C. 8., 2713, is immaterial in an 
action instituted under C. S., 7990, by a municipality in its sovereign 
capacity. 


IV. Prion to Errscrive Date, 19 Marcu, 1929, or CuHapter 331, 
Pusuic Laws 1929, 1s Wuicu C. S., 2717 (a), Was Enactep, No 
Statute LimiTEp THE Time ror CommeEncine Actions UNDER 
C. S., 7990, ro Forectose AssEssMENT Liens, 


Neither the three-year statute of limitations, C. S., 441 (2), relating 
to actions upon liability created by statute, nor the ten-year statute, 
C.S., 487, relating to actions (1) upon judgments, or (3) for foreclosure 
of a mortgage, or deed in trust for creditors, on real property, nor the 
ten-year statute, C. S., 445, relating to actions for relief not otherwise 
provided for in the specific statutes, effective prior to 19 March, 1929, 
contains any reference to actions instituted in the name of the State, or 
of any of its governmental agencies to foreclose the lien of taxes or 
assessments for public improvements. And C. S., 7990, contains no 
limitation upon the commencing of actions thereunder. But it is to be 
noted in each of these cases, Drainage District v. Huffstetler, supra; 
Morganton v. Avery, 179 N. C., 551, 1038 S. E., 138; Statesville v. 
Jenkins, 199 N. C., 159, 154 S. E., 15; High Point v. Clinard, 204 
N. C., 149, 167 S. E., 690; and Farmville v. Paylor, 208 N. C., 106, 
179 S. E., 459, actions instituted in sovereign capacity on assessments 
for public improvements, either the three-year, C. 8., 441 (2), or the 
ten-year statute of limitation, C. S., 437 (1), in which the sovereign is 
not expressly named, was considered applicable. 

In this connection it is noted that: (1) In the Drainage District case, 
supra, decided in 1917, an action to foreclose a drainage assessment, the 
Court in an opinion by Allen, J., held that the action “is not barred, as 
it falls within the statute of limitations barring action upon judgments 
within ten years, and the statute providing that an action on a liability 
created by statute shall be brought within three years has no application.” 
(2) In the Morganton case, supra, decided in 1920, an action to enforce 
“a tax assessment or charge for paving certain sidewalks ... under 
Private Laws 1885, chapter 61” as amended, the Court, Brown, J., writ- 
ing, without making any reference to the case of Drainage District v. 
Huffstetler, supra, held that the three-year statute of limitation, Revisal, 
395 (2) (now C. S., 441 [2]), relating to actions upon liability created 
by statute, applies. (3) In the Statesville case, supra, decided in 1930, 
a controversy without action relating to assessment for street improve- 
ments made by the city under authority of its charter, in an opinion by 
Clarkson, J., the case turned on the provisions of the charter—the Court 
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holding that no statute of limitations applied—Stacy, C. J., dissenting, 
and Brogden, J., concurring in dissent. (4) In the High Point case, 
supra, decided in 1933, an action on street assessments, Stacy, C. J., 
speaking for the Court, the decision turned on that in Drainage District 
v. Huffstetler, supra. ( 5) And in the Farmville case, supra, decided in 
1935, an action on paving assessments, in the opinion by Schenck, J., it 
is stated that it is conceded the assessments are liens against lots of 
defendants “unless the cause of action is barred by the ten-year statute 
of limitation,” citing “C. S., 437,” and the High Point case, supra. 
However, the only point decided, and on which affirmance of judgment 
for plaintiff rests is “that the provision for the acceleration of the 
maturity of deferred installments upon default in payment of past-due 
installments is for the benefit of the creditor town, and is not self- 
operative, and that the town, upon default, may either institute fore- 
closure proceedings or may waive the acceleration provision without 
starting the running of the statute of limitations.” 

In review of these cases it 1s worthy to note that only in the Morgan- 
ton case, supra, was the municipality denied recovery, and, patently, 
there is confusion in the decisions. This is conceded in the case of 
Charlotte v. Kavanaugh, supra, and virtually so in the opinion of the 
majority in the present case. Apparently this is due to the manner in 
which they have been presented, for the question as to the applicable- 
ness of the principle that “statutes of limitation never apply to the 
sovereign, unless expressly named therein,” a principle upon which all 
hands now agree, was not considered and passed upon in the opinions 
rendered by this Court in any of them. It is true, however, that in the 
briefs for plaintiffs in the Statesville and High Point cases, supra, 
attention was called to the principle. Nevertheless, and in all these 
cases it appears to have been assumed that either the three-year statute 
of limitation, C. S., 441 (2); Revisal, 395 (2), or the ten-year statute, 
C. S., 437 (1) and (3); Revisal 391 (1) and (3), applies, and this 
without regard to the 1929 Act, C. S., 2717 (a), with respect to which 
no decision was made. Hence, the decisions there are not controlling 
here (1) in the light of the principle that assessments are, in essential 
character, taxes, in the levying of which and in the enforcing of the lien 
thereof by direct action, authorized under C. S., 7990, the municipality 
acts in sovereign capacity; and (2) in the light of the principle that no 
statute of limitation runs against the sovereign, unless expressly named 
therein. 

On the other hand, in the case of Asheboro v. Morris, supra, the 
plaintiff contended that when an action was brought under C. S., 7990, 
the statute of limitation does not apply—the defendant having pleaded 
the three-year statute of limitation. Barnhill, J., speaking thereto, said: 
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“Where the sovereign elects or chooses to proceed under C. 8., 7990, no 
statute of limitation is applicable,” citing Logan v. Griffith, 205 N. C., 
580, 172 S. E., 848; New Hanover County v. Whiteman, supra. And 
the trend of the decision in the case of Charlotte v. Kavanaugh, supra, 
is that prior to the 1929 Act, above referred to, there was no statute of 
limitation applicable to an action instituted under C. S., 7990, to fore- 
close the lien of assessments for public improvements. Moreover, in 
the present case, it is noted that the majority does not now contend that 
there was any such statute, prior to the enactment of the 1929 statute, 
CO. S8., 2717 (a). 


V. Tue Provisions or THE Loca, Improvement Act oF 1915, CHAPTER 
56 or Pusric Laws 1915, as AMenpED, Now ARTICLE 9 oF CHAPTER 
56 or ConsoLipaTep Statutes, Manirest a Pusriie Porrey. 


In the Local Improvement Act the General Assembly formulated, and 
has set forth a State-wide public policy that every municipality in the 
State shall have power, by resolution of its governing body, upon petition 
of at least a majority of the owners, representing at least a majority of 
all the lineal feet of frontage of land abutting upon the street or part of 
a street proposed to be improved, to cause local improvements to be 
made on such street, or such part of a street, the cost of which, exclusive 
of specified items, to be apportioned and borne, one-half by local assess- 
ment upon abutting property, unless the petition shall request, and 
specify a larger proportion to be so assessed, to be apportioned on front- 
age basis, and to be a lien thereon superior to all other liens and encum- 
brances, and one-half, or less proportion in conformity with petition, by 
the municipality at large. “No land in the municipality,” as expressly 
declared, “shall be exempt from local improvement.” Authority is 
given for “Local Improvement Bonds” to be issued by the municipality 
to raise the amount and portions of the cost to be borne by the munici- 
pality, for the payment of the principal and interest of which a tax 
shall be levied upon all the taxable property in the municipality. Au- 
thority is also given for “Assessment Bonds” to be issued by the munici- 
pality to raise the amount and portion of the cost assessed upon the 
abutting property, and it is provided that the moneys collected from 
assessment shall be kept in a special fund and used only for the purpose 
of paying principal and interest of “Assessment Bonds” so issued. But, 
if for any cause, the fund on hand at time of any annual tax levy be 
insufficient to meet principal and interest on such bonds maturing in the 
year, the amount of deficiency shall be included in the tax levy on all 
taxable property in the municipality. ‘Thus, street improvements, made 
under and pursuant to such provisions of the Local Improvement Act, 
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are public improvements, and the due enforcement of the lien of assess- 
ments therefor, is a right in which the public, that is, the taxpayers in 
general of the municipality, has an interest. 

In view of this manifest State-wide public policy that at least one- 
half of the cost of a public improvement, within the meaning of the Act, 
shall be borne by the abutting property benefited thereby, the intent of 
the General Assembly, by subsequent act, to prescribe a bar to ultimate 
enforcement of assessments made pursuant to such policy, should be 
“expressed in terms too clear to admit of doubt.” Unless and until the 
General Assembly enacts an applicable statute so expressed, the Court 
should not resort to interpretive construction to give such effect to any 
statute, and thereby shift to the municipality at large the burden of 
benefits which accrue to owners of particular property from a public 
improvement made in accordance with such public policy. 


VI. Statutes, ABrogaTing Riguts In WHICH THE PUBLIC IN GENERAL 
Has an Interest, Are Sussect To Rutz or Strict Construction 
In Favor oF THE SOVEREIGN. 


This principle has been applied to exemption from taxation and assess- 
ment, as well as to statutes of limitation, including statutes of limitation 
as to collecting of taxes. (1) As applied to exemption from taxation 
see f. A. v. Alsbrook, 110 N. C., 187, 14 8. E., 652; affirmed on writ of 
error in 146 U. S., 279; United Brethren v. Comrs., 115 N. C., 489, 20 
S. E., 626; Trustees v. Avery County, 184 N. C., 469, 114 S. E., 696; 
The Providence Bank v. Billings (1830), 4 Peters, 514, 7 L. Ed., 939; 
The Ohio Infe Ins. & Fra. Co. v. Debolt (1853), 18 How., 416, 14 L. Ed., 
997; Farrington v. Tennessee (1877), 95 U.S., 79, 24 L. Ed., 558; Vicks- 
burg, 8S. &d P. R. Co. v. Dennes, 116 U. S., 665, 29 L. Ed., 770; Yazoo & 
Mississippi Valley R. Co. v. Thomas (1889), 182 U. S., 174, 338 L. Ed., 
302; R. BR. Commission v. Los Angeles Ry. Co. (1929), 280 U. S., 145, 
74 L. Ed., 234; Pacific Co. Ltd. v. Johnson (1931), 285 U. S., 480, 76 
L. Ed., 893; Hale v. State Board of Assessments, 302 U.8., 95, 82 L. Ed., 
72; New York Rapid Transit Co. v. New York (1937), 303 U.S., 573, 
82 L. Ed., 1024. 

In the Alsbrook case, supra, the pertinent headnotes epitomizing the 
opinion of the Court, read: “1. The power of taxation being essential 
to the life of government, exemptions therefrom are regarded as in dero- 
gation of sovereign authority and common right, and will never be pre- 
sumed. 2. The grant of an exemption from taxation must be expressed 
by words too plain to be mistaken; if a doubt arises as to the intent of 
the Legislature, that doubt must be resolved in favor of the State.” In 
support of the decision there the Court cited, and quoted from several of 
the cases of the Supreme Court of the United States above cited. 
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In the Billings case, supra, Chief Justice Marshall, speaking for the 
Supreme Court of the United States, said: “That the taxing power is 
of vital importance; that it is essential to the existence of government 
are truths that it cannot be necessary to reaffirm ... As a whole com- 
munity is interested in retaining it undiminished, that community has 
a right to insist that its abandonment ought not to be presumed in a 
ease in which the deliberate purpose of the State to abandon it does not 
appear ... We must look for the exemption in the language of the 
instrument and, if we do not find it there, it would be going very far to 
insert it by construction.” 

In the Debolt case, supra, Chief Justice Taney expresses the principle 
in this way: “The rule of construction, in cases of this kind, has been 
settled by this Court. The grant of privileges and exemptions to a cor- 
poration (is) are strictly construed against the corporation and in favor 
of the public. Nothing passes but what is granted in clear and explicit 
terms. Neither the right of taxation nor any other power of sovereignty 
which the community have an interest in preserving undiminished, will 
be held by the Court to be surrendered, unless the intention to surrender 
is manifested by words too plain to be mistaken ... Nor does the rule 
rest merely on the authority of adjudged cases. It is founded in princi- 
ples of justice, and necessary for the safety and well-being of every State 
in the Union . . . If they come here to claim an exemption from their 
equal share of the public burden, or any such exemption or privilege 
they must show their title to it... and that title must be shown by 
plain and unequivocal language.” 

In the Dennts case, supra, after quoting the principle as declared in 
the Billings case, supra, and in another, Gray, J., gives this review: “In 
subsequent decisions, the same rule has been strictly upheld and con- 
stantly reaffirmed in every variety of expression. It has been said that 
‘neither the right of taxation nor any other power of sovereignty will 
be held by this Court to have been surrendered, unless such surrender is 
expressed in terms too plain to be mistaken’; that exemption from taxa- 
tion ‘should never be assumed unless the language used is too clear to 
admit of doubt’; that ‘nothing can be taken against the State by pre- 
sumption or inference; the surrender when claimed must be shown by 
clear, unambiguous language, which will admit of no reasonable con- 
struction consistent with the reservation of the power; if a doubt arise 
as to the intent of the Legislature, that doubt must be resolved in favor 
of the State’; that a State ‘cannot by ambiguous language be deprived of 
this highest attribute of sovereignty’; that any contract of exemption 
4s to be rigidly scrutinized, and never permitted to extend either in 
scope or duration, beyond what the terms of the concession clearly re- 
quire’; and that such exemptions are regarded ‘as in derogation of 
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sovereign authority and of common right, and therefore not to be ex- 
tended beyond the exact and express requirements of the grants, con- 
strued strictissumt juris. ” 

And in the New York case, supra, Reed, J., of the Court as it is now 
constituted, states that “More than a hundred years ago it was stated by 
Chief Justice Marshall in Providence Bank v. Billings ... that the 
taxing power is of such ‘vital importance’ that we must look for the 
exemption in the language of the instrument; and if we do not find it 
there, it would be going very far to insert it by construction”; and that 
“at the present term, the Court has reiterated that contracts of tax 
exemption are ‘to be read narrowly and strictly,’ ” Cardoza in Hale v. 
State Board of Assessments, supra. (2) This Court has applied the 
rule to exemptions claimed from assessments for street Improvement in 
Durham v. Public Service Co., supra. . In this case Hoke, J., states the 
rule in this manner: ‘‘The power to impose these assessments for local 
improvements is properly referred to the sovereign power of taxation, 
and it is the accepted principle of interpretation that no license, permit 
or franchise from a municipal board or from the Legislature itself will 
be construed as establishing an exemption from the proper exercise of 
this power, or in derogation of it, unless the bodies are acting clearly 
within their authority and the grant itself is in terms so explicit as to 
be free from any substantial doubt,” citing FR. R. v. Alsbrook, supra, and 
other cases. (3) As to statutes of hmitation, the Supreme Court of the 
United States has applied the rule of strict construction in favor of the 
government in many cases, among which are these: United States v. 
Nashville, C. & St. I. R. Co., supra; United States v. Whited and 
Whelass, supra; United States v. St. Paul, M. & M. R. Co., supra; 
Dupont deNemours & Co. v. Davis, 264 U. S., 456, 68 L. Ed., 788, 44 
S. Ct., 364; Bowers v. New York & Albany Inghterage Co., supra; 
Independent Coal & Coke Co. v. United States, 274 U.S., 640, 71 L. Ed., 
1270, 47 S. Ot., 714. 

Moreover, the Circuit Court of Appeals, 8th Circuit, in the case of 
United States v. Southern Lumber Co., 51 F. (2d), 956, 78 A. L. R., 619, 
in which writ of certiorari was denied, 284 U. S., 680, 76 L. Ed., 574, 
52 S. Ct., 197, held that statutes limiting the time for collection of taxes 
are strictly construed in favor of the government. 

See also Asbury v. Albemarle, 162 N. C., 247, 78 S. E., 146, 44 L. R. 
A. (N.S.), 1189, in which this Court held that “statutes in derogation 
of common rights or offering special privileges are to be construed liber- 
ally in favor of the public and strictly against those specially favored.” 

For further elaboration, see 3 Sutherland Statutory Construction (3d 
Ed. Horack), sec. 6301. 

In the light of these principles we come to the final point. 
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VII. Tur 1929 Act, Cuaprer 331, Section 1, Sussecrion (B), C. S., 
2717 (a), Is Nor an INDEPENDENT TEN-YEAR STATUTE OF LimMiTa- 
tion, Imposing a Limit Wuere None Existep Brrore, Bur Is 
MerreLty an AmeENpDAToRY AcT APPLICABLE ONLY Wuen ANY 
Prior Act Prescrin—ep a SHORTER PERIOD FOR COMMENCING 
Actions To ENFoRCE SPECIAL ASSESSMENTS. 


The majority opinion concedes that the 1929 “Act may be lacking in 
that degree of precision ordinarily to be found in restrictive statutes.” 
That it is so, we are in accord. But with the reasoning and conclusions 
thereafter announced, we disagree. 

In the first place, it is said by the majority that this Court has several 
times considered the Act of 1929 “and construed it as preseribing a 
limitation of ten years to a suit to foreclose the lien of an assessment for 
local imprevements.” This statement is challenged. It was not so held 
in Statesville v. Jenkins, supra, nor in High Point v. Clinard, supra, 
nor in Farmville v. Paylor, supra, nor in any case cited by the majority 
save and except the one case of Charlotte v. Kavanaugh, supra. In the 
Statesville case, supra, the statute was held to be inapplicable to the fac- 
tual situation there in hand, and as stated hereinbefore the case turned 
upon provisions of the city charter. In the High Point case, supra, as in 
the Statesville case, supra, it may have been assumed that the statute 1s a 
statute of limitation, yet 1t was not so decided and as hereinbefore stated 
the decision in the High Point case, supra, turned on that in the case 
Drainage District v. Huffstetler, supra, decided in 1917. Moreover, in 
the Farmville case, supra, the 1929 statute is not mentioned anywhere. 
In this Farmville case, supra, C. 8., 487, and the High Point case, supra, 
are cited as guide posts. A decision is not an authority upon a question 
not considered by the Court, though involved in a case decided. See 
Durauseau v. UL S., Cranch, 307, 3 L. Ed., 2382; Buel v. VanNess, 8 
Wheaton, 312, 5 L. Ed., 624; New ov. Oklahoma, 195 U. S., 252, 49 
L. Ed., 182, and other cases cited in notes to 2 Digest, U. 8. 5S. C. Re- 
ports, L. Ed., 23-27. Thus when the case of Charlotte v. Kavanaugh, 
supra, came on for consideration the Court had made no decision upon 
the effect of this statute. In that case the 1929 statute was applied as 
a ten-year statute of limitation. The question now presented calls for 
reconsideration of the decision there made. The majority approves that 
construction. In arriving at that decision, the majority overturns the 
policy of the State in construing a statute admittedly “lacking in that 
degree of precision ordinarily to be found in restrictive statutes,” and 
proceeds in reverse to construe the 1929 Act liberally in favor of “those 
specially favored” and strictly against “the publie,” rather than “liber- 
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ally in favor of the public and strictly against those specially favored.” 
Asbury v. Albemarle, supra, and other cases above cited. 

The principal reason assigned for so overturning the policy of the 
State in construing such statute is that “We think it may fairly be 
gathered that it was the legislative purpose to provide the purchaser or 
owner of real property in a city with some period of relief against an 
ancient assessment ... Statutes of repose are in the interest of the 
security of titles.” Thus the doctrine of fair play, equality of treatment 
as between the benefited landowner and the general taxpayers, and the 
inhibition against special privileges (N. C. Const., Art. I, section 7) are 
to be subordinated to “the interest of the security of titles.” We dis- 
agree with the reasoning assigned and with the interpretation placed 
upon the statute. 

Reference to the 1929 Act discloses that it expressly amends chapter 56 
of the Consolidated Statutes. The Act is so captioned, and section 1 
reads: “That chapter fifty-six of the Consolidated Statutes of one thou- 
sand nine hundred and nineteen be and the same is hereby amended as 
follows: (a) By adding at the end of section two thousand seven hun- 
dred seventeen of Consolidated Statutes the following ... (b) By add- 
ing next after section two thousand seven hundred seventeen of the 
Consolidated Statutes a section as follows: ‘2717 (a) ... (ce) By in- 
serting next after section two thousand seven hundred and twenty-two of 
the Consolidated Statutes a section as follows:...’” The context of 
the entire act clearly shows that the terms “in this chapter” and “under 
this chapter” as used in the subsection under consideration, and the 
term “by this chapter” as used in subsection (c) of the Act, refer to 
chapter 56 of the Consolidated Statutes and not to the Act being enacted. 
In this light it is clear that the clause “whether fixed by law especially 
referred to in this chapter’ means “whether fixed by law especially 
referred to” in chapter 56 of the Consolidated Statutes, and not to the 
Act being enacted, which in ordinary course of legislative procedure 
would later become a chapter in the bound volume of 1929 Public Laws. 
And in this connection it is noted that chapter 56 refers indirectly to 
C. S., 8037, which prescribes a statute of limitation as to actions to fore- 
close the hen of a tax sale certificate in that it provides (1) that after 
the assessment roll is confirmed a copy of it shall be delivered to the tax 
collector or officer charged with duty of collecting taxes, C. S., 2718, 
and (2) that in the event of default in payment of the assessment 
installments “such property shall be sold by the municipality under the 
same rules, regulations, right of redemption or savings as are now pro- 
vided by law for the sale of land for unpaid taxes.” In the sale of land 
for unpaid tax, the sheriff is charged with the duty of issuing to the 
purchaser of the land a written tax sale certificate, C. S., 8024, effective 
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at that time, and the provisions of C. S., 8037, were open to the pur- 
chaser to bring an action in the nature of an action to foreclose a mort- 
gage to foreclose the lien of the tax sale certificate. And in C. 58., 8037, 
it is provided that every county or other municipal corporation shal] 
have the right to foreclose for taxes under the provisions of this section, 
but that “no such actions by such corporations shall be barred by the 
lapse of time as is above provided in this section, or by the law for other 
actions, but only by the lapse of five years from the delivery of the 
certificate of sale or deed sought to be foreclosed.” And it is argued that 
the words “or otherwise” used in the section, C. S., 2717 (a), could 
refer to private acts relating to the city of Rocky Mount. Public Laws 
1907, chapter 209, as amended by Private Laws 1923, chapter 46. But 
in view of the fact that it is not clear what is the meaning of the clause, 
“whether fixed by law especially referred to in this chapter or otherwise,” 
it is, in the language of Chief Justice Marshall, “going very far to insert 
it by construction.” The section in framework reads, “No statute of 
limitation . . . shall bar the right of the municipality to enforce any 
remedy provided by law for the collection of unpaid assessments .. . 
save from and after ten years from default in the payment thereof .. .” 
Thus it is clear that the Act operates upon statutes of limitation, and 
not independently upon the commencing of actions as is usual in statutes 
of limitation. It is true that the caption to the section is “Sale of fore- 
closure for unpaid assessments barred in ten years.” The majority, 
resorting to this heading of the section for light as to the intent of the 
General Assembly in enacting the statute, of necessity concedes that the 
meaning of the words used in the section is doubtful or ambiguous. As 
the heading is no part of the Act and cannot enlarge or confer powers, 
nor control the words of the Act, resort to it for aid in ascertaining the 
intention of the Legislature may not be had-unless the words so used are 
doubtful or ambiguous. Thus the necessity of resorting to it to aid in 
ascertaining the intent of the General Assembly is in itself violative of 
the rule of strict construction, strictissimi juris, which is the proper rule 
to be apphed to a statute in derogation of sovereign authority and of 
common right. &. ft. v. Alsbrook, supra; Yazoo & Mississippi Valley 
R. Co. v. Thomas, supra. UHowever, in any event, “Sale of foreclosure 
for unpaid assessments” might properly refer to a sale under judgment 
in an action to foreclose an assessment sale certificate under C. S., 8037. 
Thus the meaning of this heading itself is doubtful and ambiguous. 
Hence, after full reconsideration, we are constrained to the view that 
the 1929 Act, section 2717 (a), is not an independent statute of limita- 
tion, and that there is no statutory bar to an action instituted by a mu- 
nicipality, under the provision of OC. 8., 7990, to foreclose the lien of 
assessments for public improvements. The fact that chapter 331, Publie 
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Laws 1929, has been amended at several sessions of the General Assembly 
changing its terms as applicable to statutes of limitation affecting a 
number of cities, and in one instance an entire county, would seem to 
suggest a legislative interpretation accordant herewith, and not as 
importing a general statute of limitations within itself. Likewise, quite 
contrary to the view taken in the majority opinion, the fact that, at 
successive sessions in 1931 to 1943, the General Assembly passed acts 
pertaining to the extension of time of payment of installments of assess- 
ments, would tend to show that the 1929 Act was not intended to be an 
independent statute of limitation. 

The case in hand comes to this: Landowners petition the city or 
municipality for local street or sidewalk improvements with the under- 
standing that one-half the cost is to be assessed against the abutting 
properties. The property owners neglect to pay their assessments, and 
the city or municipality fails to enforce collections for a period of ten 
years. The statute of limitations is pleaded and the landowners take the 
special benefits and throw the total cost upon the general coffers of the 
city or municipality. Thus they take their cake and eat it too. The 
law is otherwise in respect to taxes, and so it ought to be in respect to 
local improvement assessments. 

The present decision will transfer all local improvement assessments 
of more than ten years standing to the general taxpayers of the com- 
munity. Those who have neglected to pay for the past ten years are 
rewarded for their delinquency by a release of their assessments, albeit 
the organic law inveighs against special privileges except in considera- 
tion of public services. N.C. Const., Art. I, section 7. To release the 
assessments in respect to a few, simply because they have failed to pay, 
is to accomplish by indirection that which may not be done directly. 
The final result is inequality of treatment. Special privilege is its 
essence. We dissent. 


CITY OF RALEIGH, a MUNIcIPAL CoRPORATION, ¥. RALEIGH CITY ADMIN- 
ISTRATIVE UNIT AND DISTRICT OF THE STATE PUBLIC SCHOOL 
SYSTEM. 

(Filed 14 July, 1948.) 


1. Municipal Corporations § 34: Schools § 30— 


Lands owned by ‘The School Committee of Raleigh Township, Wake 
County,” and used exclusively for public school purposes, are liable for 
assessment for street improvements made by the city of Raleigh under 
Art. 9, ch. 56, of the Consolidated Statutes. 
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2. Constitutional Law § 4b: Taxation § 19— 


While the Constitution of North Carolina provides that property belong- 
ing to the State or to municipal corporations shall be exempt from taxa- 
tion (Art. V, sec. 5), assessments on public school property for special 
benefits thereto, caused by the improvement of the street on which it 
abuts, are not embraced within the prohibition. 


3. Mandamus § 1— 


Afandamus lies only to compel a party to do that which it is his duty 
to do without it. It confers no new authority. The party seeking the 
writ must have the clear legal right to demand it, and the parties to be 
coerced must be under legal obligation to perform the act sought to be 
enforced. 


4, Mandamus § 2c: Schools § 30— 


In the absence of allegation and proof that funds are available, man- 
damus lies to compel the proper school authorities to raise funds by taxa- 
tion with which to pay a valid assessment for street improvements, as it 
would be against public policy to enforce collection of the assessment by 
foreclosure. 


WINBORNE, J., dissenting. 
Stacy, C. J., and BARNHILL, J., concur in dissenting opinion. 


AppEeAL by plaintiff and defendant from Burney, J., at February 
Term, 19438, of Wake. Affirmed. 


Civil action to collect unpaid assessments charged for local improve- 
ments against several lots owned by the defendant in the city of Raleigh. 

The defendant admitted the improvements were made and the assess- 
ments duly levied, but denied that the assessments were enforceable 
against its property, for that the same was owned and used exclusively 
for public school purposes. Defendant also pleaded the ten years’ stat- 
ute of limitations as a bar to all installments which became due ten years 
or more before the institution of the action. It was admitted that sum- 
mons and complaint were delivered to the sheriff for service on 30 Sep- 
tember, 1942, and served 5 October, 1942. 

The ease was heard below on an agreed statement of facts, from which 
the court made the following conclusions of law: 

“(1) That the properties of defendant, therein described, are not 
exempt from assessment for local improvements levied pursuant to 
Article 9 of chapter 56 of the Consolidated Statutes of North Carolina. 

“(2) That it is the legal duty of the Raleigh City Administrative 
Unit and District of the State Public School System to make provision 
in its annual budget for the payment of special assessments duly levied 
upon its properties where such assessments are due and payable, and 
the collection thereof is not barred by the statute of limitations. 
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“(3) That defendant having made no objection, plaintiff had the 
legal right to make assessments for local improvements, payable in ten 
equal annual installments, bearing interest at the rate of six per centum 
per annum payable on the first Monday in October after assessment is 
confirmed, notwithstanding that defendant, as the property owner, did 
not give to plaintiff notice in writing within thirty days, or any time, 
that it would elect to pay the assessments in annual installments, and 
that said assessments did not become due and payable in a lump sum by 
reason of failure of defendant to give such notice. 

“(4) That all assessment installments, which became due and payable 
ten years prior to 30 September, 1942, the date on which summons in 
this action was delivered to the sheriff of Wake County for service on 
defendant, are barred by the ten-year statute of limitation as embraced 
in section 1, chapter 331, Public Laws 1929, designated section 2717 (a) 
of Consolidated Statutes of North Carolina, as pleaded by defendant. 

“(5) That no assessment installment which became due and payable 
less than ten years prior to 80 September, 1942, is barred by the ten-year 
statute of limitation. 

“(6) That mandamus, directing defendant to include in its annual 
budget the amount of all overdue assessment installments not barred by 
the statute of limitations, is the proper remedy of plaintiff to enforce 
the collection of said assessments—such remedy being impliedly author- 
ized by Article 9 of chapter 56 of the Consolidated Statutes of North 
Carolina.” 

It was thereupon adjudged (1) that the principal of the several 
unpaid assessment installments which were not barred under the rule 
stated, with accrued interest, are liens on the specific parcels of real 
property against which the assessments were levied; (2) that the said 
properties being owned and used exclusively for public school purposes, 
a foreclosure of said liens is against public policy; (3) that the defend- 
ant include one-third of said amounts in its budget for each of the fiscal 
years, beginning 1 July, 1943, 1944, and 1945, respectively, to be applied 
in payment and satisfaction of said liens, and defendant is ordered to 
make such payments. 

The amounts chargeable to each specific lot described in the pleadings 
were set out in detail in the judgment. 

Both plaintiff and defendant excepted to the judgment and appealed 
to this Court. 


P. H. Busbee and John G. Mulls, Jr., for plaintrff. 
Jones & Brassfield for defendant. 
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DEFENDANT’S APPEAL. 


Devin, J. Two questions are presented for decision by the defend- 
ant’s appeal. 

1. Were the lands owned by “The School Committee of Raleigh Town- 
ship, Wake County,” and used exclusively for public school purposes, 
liable for assessment for street improvements made by the city of Raleigh 
under the provisions of Article 9, chapter 56, of the Consolidated Stat- 
utes, on the dates when the assessments were levied and confirmed by the 
city of Raleigh as shown in the statement of facts? 

We think the answer to this question must be in the affirmative. 
While the Constitution of North Carolina provides that property belong- 
ing to the State or to municipal corporations shall be exempt from 
taxation (Art. V, sec. 5), assessments on public school property for 
special benefits thereto caused by the improvement of the street on which 
it abuts are not embraced within the constitutional prohibition. 

In Tarboro v. Forbes, 185 N. C., 59, 116 8. E., 81, where this question 
was considered and decided against exemption, Adams, /., speaking for 
the Court, states the law as follows: “But there is a distinction between 
local assessments for public improvements and taxes levied for purposes 
of general revenue. It is true that local assessments may be a species 
of tax, and that the authority to levy them is generally referred to the 
taxing power, but they are not taxes within the meaning of the term as 
generally understood in constitutional restrictions and exemptions. They 
are not levied and collected as a contribution to the maintenance of the 
general government, but are made a charge upon property on which 
are conferred benefits entirely different from those received by the gen- 
eral public. They are not imposed upon the citizens in common at 
regularly recurring periods for the purpose of providing a continuous 
revenue, but upon a limited class in return for a special benefit.” 

Furthermore, in the Local Improvement Act itself, C. S., 2710 (4), 
it is expressly provided that: “No lands in the municipality shall be 
exempt from local assessment.” In Winston-Salem v. Smith, 216 N. C., 
1,38. E. (2d), 328, Winborne, J., writing the opinion, uses this lan- 
guage: “By the statute imposing the assessment the Legislature has the 
power to determine what property is benefited by the improvement and 
when it does its determination is conclusive upon the owners and the 
courts.” Compare Greensboro v. Bishop, 197 N. C., 748, 150 S. E., 495. 

It appears from the agreed statement of facts in this case. that the 
petition for paving the several streets to which the controversy relates 
was signed in the name and under the authority of the School Commit- 
tee, by its chairman, and that without such signature the petition 
would not have been sufficient for the improvement to have been made. 
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2. Is mandamus, directing the Raleigh City Administrative Unit to 
make provision in its annual budget for the payment of the special 
assessments in controversy in this action, the proper remedy for the 
enforcement of collection of the assessments? The answer is Yes. 

It 1s well settled in this State that “mandamus lies only to compel a 
party to do that which it is his duty to do without it. It confers no new 
authority. The party seeking the writ must have the clear legal right 
to demand it, and the parties to be coerced must be under legal obligation 
to perform the act sought to be enforced,” Person v. Doughton, 186 
N. C., 728, 120 8. E., 481; White v. Comrs. of Johnston County, 217 
N. C., 829, 7S. E. (2d), 825, and cases there cited. Also Champion v. 
Board of Health, 221 N. C., 96,19 8. E. (2d), 239. 

The school property in question being subject to assessment for public 
improvements, within the meaning of the Local Improvement Act, now 
Article 9 of chapter 56 of Consolidated Statutes, and the amount of the 
assessments having been established by Judgment in this case, the plain- 
tiff has the clear legal right to have the assessments and interest thereon 
paid, and, upon default thereof, to enforce the collection. But, as the 
property is held and used exclusively for public school purposes, the court 
properly ruled that it would be against public policy to enforce collection 
of the assessments by foreclosure sale of the property. On the other 
hand, the amount of assessments having been so established, it follows 
that the proper school authority is under clear legal duty to pay the 
assessments, if funds be available for that purpose, and mandamus would 
lie to compel such payment. Champion v. Board of Health, supra; 
Drainage District v. Comrs., 174 N. C., 738, 94 S. E., 530. See also 
Annotations 95 A. L. R., 689, at page 700. But if funds be not available, 
the proper school authority is under clear legal duty to put in motion 
machinery prescribed by law for raising funds by taxation with which 
to pay the assessments, and mandamus would lie to compel the perform- 
ance of such duty. In the absence of allegation and proof that funds are 
available for the purpose, mandamus lies to compel performance of the 
legal duty to raise funds therefor. Ilickory v. Catawha County, 206 
N. C., 165, 173 S. E., 56. Compare Champion v. Board of Health, 
supra. 

In this connection it appears from the agreed facts that defendant 
Raleigh City Administrative Unit was set up under the provisions of 
section 4 of the School Machinery Act of 1933, chapter 562, to embrace 
and embracing the territory theretofore within the boundary of the 
Raleigh Township special charter district over which “The School Com- 
mittee of Raleigh Township, Wake County.” a body corporate, exercised 
the powers granted in its charter. By the same section of the School 
Machinery Act of 1933 the special charter district was declared non- 
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existent, and the Raleigh City Administrative Unit became the adminis- 
trative agency, and “The School Committee,” as “trustees of the former 
district,” using the language of Seawell, J., in Bridges v. Charlotte, 221 
N.C., 472, 20 8. E. (2d), 825, “were retained only as a local administra- 
tive body of that unit, shorn of all administrative authority other than 
that which they get from the School Machinery Act.” See also Hvans 
v. Mecklenburg County, 205 N. C., 560, 172 S. E., 323. And it became 
the duty of the Raleigh City Administrative Unit, as such administrative 
agency, to file with the tax levying authorities annual budgets requesting, 
among other things, funds for debt service and capital outlay. Section 
17 of the School Machinery Act. Thus, mandamus was properly granted 
in the judgment from which this appeal is taken. 


PLAINTIFF’S APPEAL. 


The plaintiff’s appeal is based upon exception to the ruling below 
that installments of assessments ten years past due when the action was 
instituted are barred by the statute of limitations. C.S., 2717 (a). 

This question was presented and decided in Raleigh v. Bank, ante, 
286, where the ruling complained of was affirmed. Hence, on the author- 
ity of that decision, we hold that the bar of the statute applies to all 
installments of assessments which became due and payable ten years 
prior to 30 September, 1942. The amounts found collectible and those 
held barred are set out in the judgment. 

On defendant’s appeal: Affirmed. 

On plaintiff’s appeal: Affirmed. 


WINBORNE, J., with whom Stacy, C. J., and Barnuirz, J., concur, 
concurring in part and dissenting in part: The decision on plaintiff’s 
appeal here 1s predicated on decision on plaintiff’s appeal in No. 449, 
Raleigh v. Bank, ante, 286, and is contrary to our views there expressed. 
We, therefore, dissent here upon the grounds stated there. 

We concur in the disposition of the defendant’s appeal. 


STATE v. ANDREW WILSON FARRELL. 
(Filed 14 July, 19483.) 


1. Criminal Law § 44: Trial § 4: Appeal and Error § 37b— 


Ordinarily, whether a cause shall be continued is a matter which rests 
in the sound discretion of the trial court and, in the absence of gross 
abuse, is not subject to review on appeal. 
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2. Constitutional Law §§ 28, 388: Appeal and Error § 40g— 


Constitutional rights are not to be granted or withheld in the court’s 
discretion. When a motion for continuance, in a criminal case, is based 
on a right guaranteed by the Federal and State Constitutions, 14th Amend. 
U. S. Constitution, Art. I, secs. 11 and 17, N. C. Constitution, the question 
presented is one of law and not of discretion, and the decision of the 
court below is reviewable. 


3. Constitutional Law § 28: Criminal Law § 46— | 
The right to have counsel, as well as the right to face one’s accusers 

and witnesses with other testimony, is guaranteed by both the N. C. and 
U. S. Constitutions, and together they include the opportunity fairly to 
prepare and present one’s defense and form an integral part of a fair 
trial. The court’s duty to administer justice without delay must be in 
conformity to these rights. 

4. Constitutional Law §§ 28, 338— 


In a criminal prosecution for a capital offense, in a county 150 miles 
from where the prisoner was born and spent most of his life, upon a plea 
of insanity made by counsel assigned to represent the accused and motion 
for time to prepare the defense, an order requiring the case to be tried 
within three and one-half days, exclusive of Sunday, was a violation of 
due process of law, regardless of the merits of the case. 


SEAWELL, J., dissenting. 
DeEvIN, J., concurs in dissenting opinion. 


AppraL by defendant from Burgwyn, Special Judge, at March-April 
Term, 1943, of Duruam. New trial. 

Criminal prosecution on indictment charging the capital felony of 
rape. 

On 23 March, 1948, defendant was arrested and imprisoned, charged 
with the rape of his stepdaughter, about 8 years of age. A term of 
criminal court then being in session, a bill of indictment was promptly 
returned by the grand jury. 

The defendant being without means to employ counsel, the court, on 
Saturday, 27 March, 1943, assigned Hon. R. H. Sykes as counsel to 
represent him. The defendant was thereupon duly arraigned and 
entered his plea of “not guilty.” (He was later permitted to withdraw 
this plea and enter a plea of “not guilty by reason of insanity.”) 

On Monday, 29 March, another term of court for the trial of criminal 
cases was convened with Burgwyn, Special Judge, presiding. On that 
day counsel for defendant appeared and moved for time in which to 
have defendant observed by a psychiatrist or alienist. The court there- 
upon directed that Doctor Owens of the State Hospital at Raleigh be 
summoned to come to Durham and observe the defendant. This he did, 
but neither the length of the observation nor the result thereof is made 
to appear. 
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On 31 March, 1943, the court set the case for hearing on Thursday, 
1 April, at 2:30 p.m., and ordered a special venire from Orange County. 

On the morning of 1 April, “to meet the ends of justice,” an order 
was entered directing that defendant be taken to Duke Hospital for 
observation and examination by Doctor Lyman, a psychiatrist. 

Immediately upon the call of the case for trial, counsel for the de- 
fendant filed the following written petition and motion: 

“R. H. Sykes, being first duly sworn, deposes and says: 

“That on Saturday, March 27, 1948, I was appointed by Judge J. J. 
Burney, Judge Presiding at the March Criminal Term of Durham 
County Superior Court, as attorney to represent Andrew Wilson Farrell. 

“That said defendant is charged by Bill of Indictment of the Grand 
Jury of the crime of committing rape upon his own stepdaughter, eight 
years of age, the crime having been committed March 23, 1943. 

“That promptly after my first interview with the said defendant, I 
was of the opinion that he was insane and unable to prepare his defense, 
and asked permission of the Court to have him examined by experts to 
determine his sanity or insanity. That such permission was allowed, 
and (I) immediately contacted the head of the Department of Psychi- 
atry of Duke University to make such examination. I was informed 
that owing to the stress of other engagements it would be impossible to 
start such an examination until Thursday, April 1, 1943. That applica- 
tion was made to the Court for a continuance of the trial until the next 
term on the ground that sufficient time was not allowed for me to prop- 
erly prepare the case, which involved the life or death of the prisoner. 
Upon disallowance of said motion for continuance, the Department of 
Duke University stated that they would endeavor to make the examina- 
tion in time for the trial set for Thursday, April 1. The examination 
has not now been completed, and L have been unable to have any inter- 
view with the experts as to what their conclusions are as to the defend- 
ant’s mental condition. 

“That the defendant has no relatives in Durham County other than 
his wife and the stepchild upon whom it is charged he committed the 
crime; has no money or property out of which to defray the expenses of 
preparing the trial; that the defendant was born and raised at Hallsboro, 
in Columbus County, North Carolina, where his mother now resides, and 
she is a woman without property, whose husband is now confined to his 
bed with paralysis. J am informed that many of the people who have 
known the prisoner from his childhood would. be able to testify as to his 
insanity, but I have not had time to confer with them, or obtain means 
of having them come to Durham for this purpose. Owing to the immi- 
nence of the trial, there has been no opportunity to have depositions of 
these people taken for use at the trial. 
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“T have given most of my time during the intervening five days to the 
preparation of the ease, but owing to the gravity of the charge, and the 
severity of the punishment in case of conviction, I am of the opinion 
that the proper preparation cannot be made for trial at this term of 
Court. 

“T respectfully move the Court that this case be continued for this 
term to be tried at a subsequent term of Criminal Court for Durham 
County, the next term being set for May, 1948, in order to give sufficient 
time for a proper preparation of the case.” 

The motion for continuance was denied. In respect thereto the court 
made the following entry: 

“The Court finds as a fact that the defendant was indicted by the 
Grand Jury of Durham County during the week ending March 27th; that 
on Saturday of said week, at the time of and immediately prior to the 
defendant’s arraignment upon the bill, counsel was assigned to him, 
to-wit, Honorable R. H. Sykes, and that upon his arraignment he entered 
a plea of not guilty and for his trial placed himself upon God and his 
Country; that on Monday of the following week counsel appeared before 
the Court and stated that he desired time in which to secure observation 
of the defendant by psychiatrists or alienists. Whereupon the Court 
directed that Doctor Owens, of the State Hospital in Raleigh, should 
come to Durham and observe the defendant; that on Tuesday, the said 
Doctor Owens, at the request of the Court, did come to Durham and did 
observe the defendant; that thereafter the court ordered that the defend- 
ant be taken from jail in the custody of the officers and carried to Duke 
University Hospital to be observed there by psychiatrists which were 
selected by the defendant’s counsel, and that this was done on Wednesday 
afternoon and Thursday morning. That the Court was informed that 
the alienists or psychiatrists would be able to and would render their 
opinion in respect to the mental condition of the defendant on Thursday 
afternoon. On Wednesday morning it was suggested to the Court by 
counsel for the defendant by affidavit that he thought the proper ends 
of justice would be met by obtaining a jury from another county than 
Durham County and the Court being of the opinion that such was the 
case directed that a special venire of one hundred persons should be 
summoned from Orange County to be present in the courtroom at 2:30 
on Thursday, April 1, from which panel the jury to try the case should 
be chosen. That this motion was submitted after the one hundred men, 
or such of them as had been served, had presented themselves at Court 
for service on the jury. In respect to any witness which this defendant 
may desire to have brought here from Columbus County, the Court now 
directs that the Sheriff of this county, or one of his deputies, shall imme- 
diately go to Columbus County with such subpeena as the defendant’s 
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counsel may see proper to issue and subpena each and every one of such 
witnesses as may be found in said county. And the court further directs 
that the County of Durham shall defray the expenses of any and all wit- 
nesses Which this defendant’s counsel may see fit to summons from 
Columbus County or any other county whom he may deem necessary 
to testify in respect to the mental condition, past and present, of the 
defendant.” 

Pursuant to the directions of the court, a subpcena was issued 1 April, 
directed to the sheriff of Columbus County commanding him to summons 
for defendant the witnesses named therein to appear on 2 April, at 
9:30 a.m. The return of the subpena does not show which of these wit- 
nesses were actually subpenaed but two appeared and testified in behalf 
of the defendant. 

During the progress of the trial the prisoner offered in evidence the 
unverified statement or report of Doctor Lyman, the psychiatrist, which 
is as follows: 


“Duxe UNIVERSITY 
DurHAaM 
NortH Carolina 
“School of Medicine 
Department of Neuropsychistry 
Reply to undersigned. 
April 1, 1943. 
“Judge Robert H. Sykes 
410-11-12 Geer Bldg. 
Durham, N. C. 


“Dear Judge Sykes: 


“On the morning of April 1, 1943, I had an interview with Andrew 
Wilson Farrell in the presence of Sheriff Belvin and two other men. 
The impression I got from this interview and from the report made by 
Dr. Adams is as follows: 

“In my opinion, Farrell is not lacking in sufficient intelligence to 
understand the nature and meaning of the crime for which he is charged. 

“Tt 1s further my opinion that Farrell is aware of the social responsi- 
bility for maintaining virginity in women, except when legally married 
to them. He made specific statements to this effect. Although he re- 
frained from making any clear and positive answers with respect to 
maintaining sexual innocence of children, his silence implied awareness 
of responsibility toward them as well. 

“There is a bare possibility that Farrell is suffering from a disease 
which may rob one of ‘moral judgment,’ namely, syphilis in the form of 
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dementia paralythica or general paralysis. He gave a history suggesting 
a venereal disease which may have been syphilis, he stated that he had 
some treatment, but the amount he indicated is not adequate to guarantee 
against the late development of general paralysis. This possibility 
seems very unlikely. He showed no tremors and speech changes. How- 
ever, this disease has not been positively ruled out by mv examination. 

“There is only one valid argument which impressed me as feasible 
for his defense in the eyes of the law, as J know it: He consistently 
maintained that he had been drinking and that he could not remember 
what he did. I do not have evidence to show that he was sufficiently 
under the influence of alcohol to alter his responsibility at the time. I 
am unable to decide whether or not he had amnesia to the degree which 
he claimed. This latter part is hard to prove unless he announces under 
examination that he can recall what happened. 

“T regret that my interview carries such limited value. In case you 
care to know some of the topics covered in my interview, I enclose a 
typewritten copy of my sketchy notes. They do not cover all the topics, 
do give most of them, do not give the exact words used, do give the sense. 

Sincerely yours, 
(Signed) Ricuarp 8. Lyman 
Ricuarp 8. Lyman, M.D.” 


The trial was completed on 2 April. The jury having returned the 
verdict “Guilty of rape,” judgment that the defendant suffer the penalty 
of death was pronounced. The defendant excepted and appealed. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


R. H. Sykes and Powell & Lewis for defendant, appellant. 


Barnuitz, J. Ordinarily, whether a cause shall be continued is a 
matter which rests in the sound discretion of the trial court and, in the 
absence of gross abuse, is not subject to review on appeal. 8S. v. Allen, 
292 N. C., 145; S. v. Wellmon, 222 N. C., 215, and cases cited; 9. v. 
Rhodes, 202 N. C., 101, 161 S. E., 722. This rule is so firmly established 
in this and other jurisdictions as to become axiomatic. It is not debated 
here. 

But when the motion is based on a right guaranteed by the Federal 
and State Constitutions, 14th Amend., U. S. Const., Art. I, sections 11 
and 17, N. C. Const., the question presented is one of law and not of 
discretion, and the decision of the court below is reviewable. 

The authority to rule a defendant to trial in a criminal prosecution 
attaches only after the constitutional right of confrontation has been 
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satisfied. The question is not one of guilt. Nor does it involve the 
merits of the defense he may be able to produce. It is whether the 
defendant has had an opportunity fairly to prepare his defense and 
present it. S.v. Whitfield, 206 N. C., 696, 175 S. E., 93. This is not a 
matter of discretion. The law must first say where the line of demarca- 
tion is and on which side the case falls. Constitutional rights are not 
to be granted or withheld in the court’s discretion. 

“The rule undoubtedly is, that the right of confrontation carries with 
it not only the right to face one’s ‘accuser and witnesses with other testi- 
mony’ (see. 11, Bill of Rights), but also the opportunity fairly to present 
one’s defense. S. v. Ross, 193 N. C., 25, 186 8. E., 193; 8S. v. Hartsfield, 
188 N. C., 357, 124 S. E., 629; S. «. Garner, 203 N. C., 361, 166 S. E., 
180; S. v. Hightower, 187 N. C., 300, 121 S. E., 616; S. v. Hardy, 189 
N. C., 799, 128 S. E., 152.” S. v. Whitfield, supra; Anno, 84 A. L. R., 
544; Anno. 84 L. Ed., 383. 

The right to have counsel as well as the right of confrontation is guar- 
anteed. Art. I, sec. 11, N. C. Const. Where the crime charged is a 
capital felony this right becomes a mandate. C.S., 4515. 

The two—the right to counsel and the right of confrontation—are 
closely interrelated and, together, form an integral part of a fair trial. 
Hence, this requirement as incorporated in C. S., 4515, was not intended 
to be a mere formality. It does not contemplate that counsel shall “be 
compelled to act without being allowed reasonable time within which to 
understand the case and prepare for the defense.” North v. People, 
28 N. E., 966 (Iil.). 

While it is the duty of the court to see that justice is administered 
speedily and without delay, the trial must be in conformity to the con- 
stitutional mandates. One of these is that a defendant in a criminal 
case shall have counsel to represent him, Know County Council v, State, 
130 A. L. R., 1427; 1 Cooley’s Const. Lim. (8th), 696; 12 Am. Jur., 307, 
and the right to the assistance of counsel includes the right of counsel 
to confer with witnesses, to consult with the aceused, and to prepare his 
defense. Avery v. Alabama, 306 U. S., 444, 84 L. Ed., 377; North »v. 
People, supra; People v. Cooper, 366 Il., 113, 7 N. E. (2d), 882. 

The duty imposed on the courts to assign counsel to defend one accused 
of a capital crime who is himself unable to employ counsel means more 
than the mere appointment of counsel. Such duty is not discharged by 
an assignment at such a time or under such circumstances as to preclude 
the giving of effective aid in the preparation and trial of the case. A 
reasonable time for preparation must be allowed between the time of 
the assignment of counsel by the court and the date of trial. Anno. 
84 A. L. R., 544. “The law of the land” is “a law which hears before 
it condemns,” and the right to be heard comprehends the right to be 
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heard through counsel who has had a fair opportunity to acquaint him- 
self with the law and the facts of the case. 

These rights—of confrontation and to counsel—are guaranteed not 
only by our Constitution but also by the Due Process Clause (14th 
Amend.) of the Federal Constitution. “Due process of law includes 
the right to counsel and its accustomed incidents of consultation with the 
prisoner and opportunity for preparation for trial and for the presenta- 
tion of a proper defense at the trial.” Powell v. Alabama, 287 U. S., 
45, 77 L. Ed., 158, and cases cited; 6 R. C. L., 458, sec. 449, Anno. 
84 A. L. R., 544; Anno, 84 L. Ed., 383; 11 Am. Jur., 1106, see. 316. 

Hence, the one and only question here presented is this: Did the 
refusal of the trial court to grant the prisoner’s motion for a continuance 
impinge upon his constitutional right of confrontation, in that it denied 
him a reasonable time within which to prepare and present his defense? 

We may concede that if the only issue to be tried was that of guilt or 
innocence, based on the facts of the alleged offense, ample time was 
allowed. There could be but few material witnesses to this issue and 
the witnesses were local and readily available. But such is not the case. 
The defense here was insanity. This required investigation of the law 
of insanity as a defense to crime, as well as of the facts. And the 
investigation of the facts would include not only interviews with experts 
but also with relatives, friends and prospective lay witnesses. 

The prisoner spent most of his life in Columbus County. There his 
relatives and others best acquainted with the history of his mental con- 
dition lived, more than 150 miles from Durham by automobile or bus. 
Travel by rail is cireuitous and time-consuming. Even so, consultation 
with some of these was necessary before counsel could know to what 
extent, if any, he could press his defense. 

Likewise, there are preliminary motions and orders to be made in a 
cause wherein the indictment charges a capital felony. Court was in 
session. It was the duty of counsel to be in attendance and immediately 
available. 

It was a physical impossibility for counsel to be in attendance at 
court; to consult with the psychiatrist; to prepare the law; and to inter- 
view witnesses in Columbus County, all within the brief period of three 
and one-half days—exclusive of Sunday. 

No reputable lawyer would undertake voluntarily to defend a man 
charged with a capital felony in which the defense of insanity was 
interposed without following this preparatory procedure. This was the 
duty of counsel here and the defendant had the right to demand reason- 
able time therefor. 

It is true that the court, on the day the case was set for trial, directed 
the issuance of a subpena for any witness in Columbus County or 


N.C.] SPRING TERM, 1943. 329 


STATE v. FARRELL. 


elsewhere desired by the prisoner and made arrangement for its service. 
Was this subpcena issued and served? Two witnesses from Columbus 
County appeared and testified in behalf of the prisoner on the day the 
defendant was convicted and sentenced to death. Otherwise, the record 
proper does not answer. Even so, we would not. undertake to make it 
appear that the prisoner has been put to a disadvantage in this respect 
by concealing or ignoring a known fact. The clerk of the Superior 
Court has certified a subpeena as a part of the record below. This shows 
that it was issued 1 April, commanding the sheriff of Columbus County 
to summons the four witnesses therein named. 

It is hkewise true that an examination by Doctor Lyman, a psychia- 
trist, was ordered. But the examination by the psychiatrist was ordered 
on the day the trial began and was not completed. His report so indi- 
cates, and it is so asserted without challenge. (See affidavit.) 

Granted that the subpcena was issued and served and that the exami- 
nation was had under the circumstances here disclosed, the requirements 
of the law are not fulfilled in such manner. 

Nor is it enough to assume that counsel, being forced to trial, exer- 
cised his best Judgment in proceeding without preparation. Neither he 
nor the-court could say what a prompt and thorough-going investigation 
would disclose. 

Assuming the mental capacity of the prisoner (a material issue upon 
which he has not been fully heard), he may deserve to suffer the penalty 
of death. There is little in this record to the contrary. But this is not 
the issue. Whether his defense before a jury after full preparation 
would have availed him is for the present purpose immaterial. The law 
provides one mode of trial and it is the same for the innocent and for the 
guilty. The fact that an accused person on the trial may be shown to be 
guilty is not, of itself, sufficient reason to deny him full opportunity to 
present, through counsel, such defense as he may have to the charge. 
People v, Lavendowskt, 326 Ill., 178, 157 N. E., 193; People v. Kurant, 
331 Ill, 470, 163 N. E., 411. 

It is vain to give the accused a day in court with no opportunity to 
prepare for it or guarantee him counsel without giving the latter any 
opportunity to acquaint himself with the facts or the law of the case. 
Commonwealth v. O'Keefe, 298 Pa., 169, 148 Atl. 73. “A right ob- 
served according to form, but at variance with substance, is a right 
denied.” S.v. Whitfield, supra. 

The prompt disposition of criminal cases and the vigorous adminis- 
tration of the criminal law are essential. Certainly this is true in 
respect to crimes such as the one here charged. But we must not forget 
that it is cases of this very nature that are most apt to cause us to fail 
to see with an unprejudiced eye and to judge with that singleness of 
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purpose so essential to the fair and impartial administration of the law 
“in the calm spirit of regulated justice.” Powell v. Alabama, supra. 

But it has been urged that the trial was conducted without error, and 
that, therefore, the verdict should not be disturbed. This we cannot 
concede. 

The court instructed the jury in part as follows: 

“Now, Gentlemen, in this case the defendant has entered a plea in 
respect to the alleged crime, entered a general plea of not guilty, and 
another plea of not guilty by reason of insanity. 

“In respect to that, I charge you further that by this plea that he 
says he admits the act or does not deny the act but says that if he did 
commit the act he would not be responsible by reason of insanity.” 

As there is no exceptive assignment of error directed to this part of 
the charge, it cannot be made the basis of an order for a new trial. Nor 
perhaps should we discuss it at length. However, it is not amiss to 
direct attention thereto in answer to the argument made. 

We conclude that to foree this defendant to trial under the circum- 
stances here disclosed is not due process of law and does not preserve the 
right of confrontation, regardless of the merits of the case. For this 
reason there must be a 

New trial. 


SEAWELL, J., dissenting: I cannot agree with the majority in the 
disposition of this case. The oath taken by a judge of the Superior 
Court requires him to administer justice “without denial or delay.” 
The circumstances of this case bring the denial of the motion to continue 
fully within the ordinary discretion of the trial judge, without denying 
due process of law or infringing any other right of the defendant, and 
in the exercise of that discretion, the trial was patently not accelerated 
by any public demand or feeling on the part of the court engendered by 
the enormity of the crime of which defendant was accused. The accused 
was as fully heard upon the question of his insanity as the circumstances 
of the case warranted, and a close scrutiny of the record does not warrant 
the assumption that he was prejudiced by a refusal to continue the case. 

In his dissenting opinion in Lochner v. People of New York, 198 
U. S., 45, 49 L. Ed., 9837—involving an alleged violation of the same 
constitutional right—Mr. Justice Holmes observed: “General proposi- 
tions do not decide concrete cases. The decision will depend on a judg- 
ment or intuition more subtle than any articulate major premise.” 

In the present case, I think it depends upon a sound sense of values 
which will penetrate beyond nonessentials into a proper appraisal of the 
facts in their true perspective and in their relation to a rule of fairness 
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upon which we all agree. I am satisfied that the constitutional rights 
of the defendant were adequately protected. 


Devin, J., concurs in dissent. 


i ee i. 


JANE MONTGOMERY v. GRACE M. BLADES, ADMINISTRATRIX OF WILLIAM 
B. BLADES, Deceasepn, SOUTHERN RAILWAY COMPANY anp CITY 
OF DURHAM. 

(Filed 14 July, 1948.) 

Appeal and Error § 43— 


Petitions to rehear will be dismissed where the grounds of error 
assigned are substantially the same as on the former hearing, and no 
new facts appear, no new authorities cited, and no new positions assumed. 
Rule 44, Rules of Practice in the Supreme Court, 221 N. C., p. 570. 


SEAWELL, J., dissenting. 


Petition by plaintiff for a rehearing on defendant’s appeal from 
judgment of the Superior Court of Durham County in this action. 


Victor 8S. Bryant and James R. Patton, Jr., for plaintiff, petitioner. 

W. T. Joyner and Hedrick & Hall for Southern Railway Company, 
respondent. 

Claude V. Jones and 8. C. Brawley for City of Durham, respondent. 


Scuenck, J. On 12 May, 1948, petition to rehear was allowed only 
on the question whether the decision in Montgomery v. Blades, 218 
N. C., 680, should be held controlling, and the petition was duly docketed 
for a rehearing. Rule 44 (6), Rules of Practice in the Supreme Court, 
221 N. C., 570. On 2 June, 1943, upon examination of petition and 
briefs filed the petition was dismissed for the reason that the grounds of 
error assigned in the petition are substantially the same as those argued 
and passed upon on the former hearing, and no new facts were made to 
appear, no new authorities were cited and no new positions were as- 
sumed. Weston v. Lumber Co., 168 N. C., 98, 83 S. E., 693; Jolley v. 
Telegraph Co., 205 N. C., 108, 170 S. E., 145. 

That the decision in 218 N. C., 680, was duly considered by the Court 
is manifested in the opinion assailed by these words: “It is contended 
that the ‘law of the case’ was written when this case was before us at the 
fall term of 1940, 218 N. C., 680, 12 S. E. (2d), 217. At that term we 
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held that the demurrer to the complaint should not have been sustained. 
We are now holding that the demurrer to the evidence in this case should 
be sustained. There is no inconsistency in such holdings. ‘The case was 
here before, 210 N. C., 815, on demurrer to the complaint, C. S., 511. 
It is here now on demurrer to the evidence, C. S., 567. The two are not 
the same in purpose or result. One challenges the sufficiency of the 
pleadings; the other the sufficiency of the evidence. In negligence cases, 
it is proper to sustain a demurrer to the evidence and to enter judgment 
of nonsuit.’ Smith v. Sink, 211 N. C., 725, 192 S. E., 108. When the 
Smith case, supra, was first before us on demurrer to the complaint, such 
demurrer was overruled; when before us the second time the demurrer to 
the evidence was sustained. Exactly the same situation exists in the 
case at bar.” Jontgomery v. Blades, 222 N. C., 469. 
Petition dismissed. 


SEAWELL, J., dissenting: The conditions on which this case has been 
submitted to the Court for limited consideration are not clear. Perhaps 
it was intended to submit the question whether the law as declared in 
Montgomery v. Blades, 218 N. C., 680, is, technically speaking, the law 
of the case. The discussion of that question would now be largely 
academic. What I have to say has been fully said in the opinion on the 
former hearing—218 N. C., 680, suwpra—which applies with as much 
force to the evidential facts as it did to the factual statement in the com- 
plaint, because upon the critical question involved they are identical. 

When the case was here upon the first appeal on demurrer to the 
complaint, the controversy was over the question whether upon the 
factual statement in the complaint, the negligence of Blades did not 
insulate the negligence of the corporate defendants in not lighting the 
supporting piers in the middle of the underpass. Two references to the 
complaint in the opinion upon the present appeal make it clear that this 
opinion has the effect of overruling the decision in the former case as it 
applied to this particular, without differentiation of fact between the 
allegations of the complaint and the evidence. In these references the 
allegations of the complaint with reference to Blades’ negligence, as they 
are incorporated in the evidence, are quoted as substantial reasons for 
sustaining the nonsuit. Jlontgomery v. Blades, 222 N. C., 463, 23 S, E. 
(2d), 844, 847, 848. The fact that on the former appeal the Court 
dealt with a demurrer to the complaint and on the present appeal a 
demurrer to the evidence is not significant, since the same principle of 
law is involved and the same factual situation. In fact, the plaintiff 
fulfilled in the evidence every factual commitment she made in the com- 
plaint on this phase of the controversy, and she was entitled to the 
benefit of the law of the case as laid down in the former appeal. 
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But aside from the obvious departure from a rule which has been 
thought gravely necessary to maintain a respect for the stability of 
judicial opinion and the propriety of dealing consistently with those 
who are compelled to submit their conflicting claims to a court which, 
both in theory and practice, should be one of final authority, I cannot 
agree with the conclusion reached in the majority opinion or the reason- 
ing on which it is based. Without expressing any opinion on the merits 
of the case, I believe that there were reasonable inferences from the 
evidence respecting the foreseeability of the intervening negligence with 
which the jury alone had the right to deal. The case was properly 
submitted to the jury. 


on 


CASES 


ARGUED AND DETERMINED 


Sr rs ivie., Core 1 
NORTH CAROLINA 


FALL TERM, 1943 


Ww. ©. SAMPLE v. LEM JACKSON ann H. P. WILLIAMS, ConsTABLE OF 
ELIZABETH CITY TOWNSHIP, PASQUOTANK COUNTY, NORTH 
CAROLINA. 

(Filed 22 September, 1943.) 


1. Bankruptcy §8§ 7, 3144— 


In a suit by plaintiff, judgment debtor, against defendant, judgment 
creditor, to enjoin a sale under execution on the judgment, which was 
taken and docketed within four months of the bankruptcy of plaintiff, 
who alleges insolvency at the time of docketing, evidence that plaintiff 
was unable to meet his obligations as they currently became due, supported 
by the petition and schedules in bankruptcy, is insufficient to show in- 
solvency under the Bankruptey Act of 1898, and judgment of nonsuit 
affirmed. 


2. Bankruptcy § 31446— 


Petition, schedules and adjudication in bankruptcy under the Act of 
1898, in a proceeding filed almost four months after the docketing of a 
judgment against the bankrupt, under attack on account of the alleged 
insolvency of the bankrupt at the time of docketing, are not evidence of 
such insolvency. 


3. Judgments § 32— 


There is sufficient identity between two causes to support the plea of 
res judicata, unless the allegations and proof in the second show some sub- 
stantial element for the support of plaintiff’s case which was wanting at 
the former hearing. 


Apprar by plaintiff from Bone, J., at February Term, 1943, of 
PASQUOTANK. 
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The plaintiff brought this action to enjoin the enforcement by sale 
of land under execution of two judgments in favor of defendant, judg- 
ment creditor, against the plaintiff, judgment debtor, rendered and 
docketed on 20 June, 1932, respectively in the sum of $1,000.00 and 
the sum of $300.00. 

Subsequently to the docketing of these judgments, to wit, on 19 Octo- 
ber, 1932, Sample, the plaintiff herein, filed a voluntary petition in 
bankruptcy, and in his several schedules listed as unsecured debts notes 
in the sum of $1,300.00 to Lemuel Jackson for borrowed money; lands 
of a gross estimated value of $5,000.00, encumbered by three deeds of 
trust constituting liens upon the property in the total sum of $11,527.55, 
and personal property encumbered by various liens reducing the value to 
less than $500.00. 

Following the adjudication due notice was given to all the creditors, 
and the first meeting of creditors was held 26 November, 1932. Actually, 
none of the creditors appeared at this meeting. 

At this time an order was made by the referee, Honorable R. W. 
Herring, substantially as follows: 

“From a thorough examination of the Bankrupt, his schedules, his 
Attorney, and from other information obtained by the Referee, it was 
made to appear to the satisfaction of the Court that the real estate 
owned by the Bankrupt is encumbered by valid liens, and that the equity 
therein, if any, is worth less than $1,000.00; and that a part of the 
personal property owned by the said Bankrupt is encumbered by valid 
liens, and that the equity in the encumbered personal property, together 
with the unencumbered personal property owned by the Bankrupt, 
including life insurance policies on the life of the bankrupt, is worth 
less than $500.00. That there is absolutely nothing in this case for 
unsecured creditors: 

“Tt is, therefore, without objection, OrpErRED, ApJ upGED and DrcrEEpD 
by the Court: (1) That the real estate and personal property owned by 
the Bankrupt, set out in his schedules and above referred to, including 
life insurance policies on the life of the Bankrupt be, and the same is 
hereby abandoned as assets for general creditors; and that the said real 
estate be, and the same is hereby assigned and allotted to the said 
William Camillus Sample, Bankrupt, as his Homestead, subject to valid 
claims resting thereon; and that the said personal property belonging 
to the said Bankrupt, listed in his schedules, and above referred to, 
including life insurance policies on the life of the Bankrupt, be and the 
same is hereby assigned and allotted to the said William Camillus Sam- 
ple, Bankrupt, as his Personal Property Exemption, subject to valid 
liens resting thereon; (2) That no trustee be appointed; (3) That no 
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further meeting of the creditors be held; and (4) That this case be, and 
the same is hereby declared closed as a no-asset case.” 

No objection was made at any time to this order, and the method of 
assigning to the bankrupt his homestead and personal property exemp- 
tion has not been challenged. 

In due course, on 9 August, 1933, Sample received his discharge, in 
the usual form, providing, after recitals, as follows: 

“Ir Is THEererore OrpERED by the Court that said William Camillus 
Sample be discharged from all debts and claims which are made provable 
by said Acts against his estate, and which existed on the 19th day of 
October, A.D. 1932, on which day the petition for adjudication was filed 
by him; excepting such debts as are by law excepted from the operation 
of a discharge in bankruptcy.” 

Subsequently, the present defendant Jackson sought to enforce the 
judgments above described by execution and sale of the lands set apart 
to Sample as his homestead exemption, and Sample brought an action 
to enjoin the sale upon the ground that the debt had been discharged 
and the len of the judgments dissolved or avoided by the bankruptcy 
proceeding and discharge of the bankrupt. Upon the final hearing 
before Judge Hamilton at the October Term, 1942, of Pasquotank 
Superior Court, Sample suffered an involuntary nonsuit, and the de- 
fendant officer was authorized to proceed with the execution sale. There 
was no appeal. The present action, subsequently brought, seeks the 
same remedy. 

In his complaint the plaintiff sets up the proceedings substantially 
as here set out, and in addition thereto alleges his insolvency at the time 
Jackson obtained the judgments he now seeks to enforce, omitting refer- 
ence to the prior action to enjoin the sale under execution. It is alleged, 
as a matter of law, that the judgments lost their liens by the bankruptcy 
proceeding and discharge of the bankrupt. 

The defendant answered, denying that the proceeding in bankruptcy 
or the discharge of the bankrupt had the effect of avoiding the lien of 
his judgments; denied the insolvency of Sample at the time the judg- 
ments were taken and docketed, and pleaded that under the judgment 
in the former action to restrain sale under execution the controversy had 
become res judicata, and alleged as additional matter that the indebted- 
ness had been created through fraud of the debtor and therefore was not 
subject to discharge in bankruptey. This, in his reply, the plaintiff 
denied. 

Upon the hearing the plaintiff introduced recorded evidence of the 
judgments against him, with dates of rendition and docketing, and of 
the proceeding in bankruptcy, as above set out; and further introduced 
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evidence tending to show insolvency of Sample at the time the judg- 
ments were taken and docketed. 

Upon his plea of res judicata the defendant introduced the judgment 
roll in the former action by the plaintiff to restrain execution sales of 
the land under the several judgments. By stipulation of counsel it is 
agreed that, upon comparison of the present action, the documentary 
evidence in each is the same, and the only difference in the two cases 
was “the allegation of insolvency made by the plaintiff, which allegation 
alleges his insolvency at the time of the acquisition of the judgments 
held by the defendant Jackson, the only difference between the evidence 
at the trial on the other case and the evidence offered by plaintiff at 
the trial of this present action is the oral testimony of plaintiff, W. C. 
Sample, relating to his insolvency at the time of acquisition of the judg- 
ments above referred to.” 

The defendant, in apt time, having made motions for judgment of 
nonsuit upon the evidence, it was agreed by counsel that Judge Bone 
might consider together the motion for nonsuit and the defendant’s plea 
of res judicata, or estoppel. 

Motion for nonsuit was allowed and judgment was accordingly signed, 
from which plaintiff appealed, assigning error. 


J. W. Jennette and McMullan & McMullan for plaintiff, appellant. 
M. B. Sumpson for defendant, appellee. 


SeawELz, J. Passing the question of whether section 67 (f) of the 
Bankruptcy Act of 1898 is available to the discharged bankrupt in 
avoiding a judgment lien taken within the four months period next 
preceding the filing of the petition and while he was insolvent, we first 
consider defendants’ plea of estoppel—the effect as res judicata of the 
judgment of nonsuit rendered in the former proceeding before Judge 
Hamilton, which dealt with the subject of the present suit and in which 
the plaintiff sought the same relief. 

From the stipulation of counsel there appears to be sufficient identity 
between the two cases and evidence adduced on the trials to support the 
plea of res judicata—unless in the allegation and proof in the present 
case there is some substantial element making for the support of plain- 
tiff’s case which was not present at the former hearing. 

The plaintiff contends that this element is supplied by the allegation 
and evidence in the present suit relating to his insolvency at the time 
the judgments were rendered against him, and insists that Judge Hamil- 
ton’s order of nonsuit in the former action must necessarily be referred 
to the want of such allegation and evidence therein. 
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It may be conceded that if the provisions of the Act which plaintiff 
seeks to invoke are available to him in the present proceeding—on the 
theory advanced by him—the difference in the two suits, if the evidence 
is really of the character claimed for it, is sufficient to defeat the plea of 
estoppel. At least such insolvency at the time of the acquisition of the 
lien is essential to its avoidance under the cited provision of the Bank- 
ruptey Act and must be shown. 

But the defendant raises the question whether in the case at bar plain- 
tiff’s evidence in this respect 1s adequate to the issue. 

The plaintiff’s evidence goes so far as to indicate that he was finan- 
cially unable to pay his debts at that time; that he was behind with 
installments at the bank and unable to pay the interest as it became 
due, and he introduced certain portions of his petition filed in the bank- 
ruptey proceeding nearly four months after the docketing of the judg- 
ments, showing from the schedules filed that his assets were much less 
in value than his liabilities at that time. But neither the filing of the 
petition nor the adjudication in bankruptcy are evidence of the existence 
of insolvency at the prior date when the judgments were taken, Liberty 
National Bank v. Bear, 265 U.S., 365, 68 L. Ed., 1057, 1060; U.S. v. 
Oklahoma, 261 U. S., 253, 67 L. Ed., 688; and upon the same principle, 
we do not regard the disclosures in the schedules filed with the petition 
as tending to prove such condition when the judgments were taken. 

The testimony of the defendant as to his insolvency indicates no more 
than that he was unable to meet his obligations as they currently became 
due. That would constitute insolvency as it is understood in the practice 
under State law and under earlier bankruptcy acts, Flowers v. Chemical 
Co., 199 N. C., 456, 154 S. E., 7386; Mining Co. v. Smelting Co., 119 
N. C., 417, 25 S. E., 954; Wager v. Hall, 16 Wall (U. S.), 584, 21 
L. Ed., 504; but as the plaintiff must obtain his relief, if at all, from 
the Bankruptcy Act, we must observe the definitions of that law and 
conform our proof to its standards. 

The Bankruptcy Act of 1898 provides that a person shall be deemed 
insolvent within the provisions of the Act “whenever the aggregate of 
his property, exclusive of any property which he may have conveyed, 
transferred, concealed or removed, or permitted to be concealed or re- 
moved with intent to defraud, hinder or delay his creditors, shall not at 
a fair valuation be sufficient in amount to pay his debts.” Bankr. Act, 
sec. 1 (15); 11 U.S, C. A., sec. 1 (15). This definition is based upon 
a mathematical rule, exact but fairly easy of application. 

The evidence does not institute such a comparison between the aggre- 
gate value of plaintiff’s property and the total of his liabilities on the 
critical date, and it is therefore insufficient to engender an inference of 
his insolvency at that time within the meaning of the term as used in the 
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Bankruptey Act. This has been considered a matter of substance, and we 
do not believe the Court would be justified in overlooking it in the 
present case. 

The main proposition presented to us for decision is a matter of first 
impression in this State and one of importance. We expressly refrain 
from deciding it until it is presented to us unembarrassed by other pleas 
which, temporarily at least, preclude its consideration. 

The judgment of nonsuit 1s 

Affirmed. 


W. H. THOMPSON v. THE STATE OF NORTH CAROLINA, W. KERR 
SCOTT, COMMISSIONER OF AGRICULTURE, AND L. Y. BALLENTINE, W. I. 
BISSETTE, L. L. BURGIN, CHARLES F. CATES, CLAUDE T. HALL, 
W. G. HARGETT, D. R. NOLAND, MISS ETHEL PARKER, J. H. 
POOLE, anp LIONEL WEIL, ConstiTuTING THE BOARD OF AGRICUL- 
TURE OF THE STATE OF NORTH CAROLINA. 


(Filed 22 September, 1943.) 
1. Mortgages § 13b— 


In a proceeding for the removal of a trustee and the appointment of 
a substitute trustee, under C. S8., 2583, all interested persons referred to 
in the statute include only the trustor, trustee, or trustees and all of the 
cestuis que trustent, whose interests are secured by the deed of trust in 
which the trustee or trustees are sought to be removed and another sub- 
stituted. 


The statutes, providing for the removal and substitution of trustees in 
deeds of trust, which are in effect at the time of the execution of such 
instruments, become a part thereof, as fully as if incorporated therein. 


3. Same— 


Where a trustee is substituted in accordance with the method expressed 
in a deed of trust, no proceedings are necessary under C. S., 2588; and a 
deed made by the substitute trustee passes the title to the purchaser at a 
foreclosure sale. 


Aprpeat by defendants from Bone, J., at Chambers in Tarboro, N. C., 
21 August, 1943. From WasHiIneTon. 

This is a controversy without action and the facts and contentions 
pertinent to the appeal are as follows: 

1. The defendants, through the Commissioner of Agriculture, con- 
tracted to purchase from the plaintiff 493.5 acres of land, situate: in 
Washington County, N. C. 
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2. C. I, Milliard, a predecessor in title to the lands involved herein, 
and his wife, Nellie Drake Milliard, executed a deed of trust on 1 
November, 1919, conveying said lands to the Trust Company of Norfolk, 
Va., as trustee, to secure one bond of even date therewith in the sum of 
$25,000.00, payable to the Colonial Joint Stock Land Bank of Norfolk, 
said deed of trust being recorded in the office of the Register of Deeds of 
Washington County, in Book 79, page 560. Thereafter, on 20 Septem- 
ber, 1920, the Colonial Joint Stock Land Bank of Norfolk, for value 
recelved, assigned and transferred all its right, title and interest to the 
Federal Land Bank of Columbia. 

3. On 6 March, 1920, C. I. Milliard and wife, Nellie Drake Milliard, 
conveyed the property in question to Elms Farm Company by deed, 
which is recorded in the office of the Register of Deeds of Washington 
County, in Book 78, page 183, and in this conveyance the grantee 
assumed the aforesaid indebtedness, 

4, On 1 February, 1921, the Elms Plantation Company (the name 
having formerly been Elms Farm Company) executed a deed of trust 
to the Trust Company of Norfolk, as trustee for the John L. Roper 
Lumber Company, to secure an indebtedness of $15,201.80. On 31 De- 
cember, 1927, the Elms Plantation Company, the John L. Roper Lumber 
Company, C. I. Milhard and the Trust Company of Norfolk, by instru- 
ment recorded as aforesaid in Book 102, at page 87, substituted M. S. 
Hawkins as trustee in heu of the Trust Company of Norfolk, in the 
deed of trust referred to above dated 1 February, 1921. 

By instrument dated 13 April, 1929, and duly recorded as aforesaid 
in Book 105, at page 65, F. A. Milliard acquired the indebtedness to the 
John L. Roper Lumber Company, secured by the aforesaid deed of trust 
dated 1 February, 1921. 

5. By deed dated 5 February, 1930, and duly recorded, the Elms 
Plantation Company reconveyed the property to C. J. Milliard, subject 
to both the aforesaid deeds of trust. 

6. On or about 18 October, 1930, the Federal Land Bank of Columbia, 
as petitioner, filed a petition in the Superior Court of Washington 
County before the clerk against the Trust Company of Norfolk, C. I. 
Milliard and Nellie Drake Muilliard, his wife, as respondents. Among 
other things the petition alleged that the Trust Company of Norfolk 
was an inactive corporation, without a functioning Board of Directors, 
and was incompetent to exereise the trust as provided in the deed of 
trust executed as aforesaid on 1 November, 1919; and prayed the court 
to appoint Z. V. Norman as substitute trustee in lieu of said corporation. 
All the respondents filed answers admitting the allegations of the petition 
and consenting to the removal of said trustee. Thereafter, on 28 Octo- 
ber, 1930, the clerk of the Superior Court signed an order substituting 
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Z. V. Norman as trustee in such instrument in lieu of the Trust Com- 
pany of Norfolk. 

Z. V. Norman, as substitute trustee, proceeded to foreclose the afore- 
sald deed of trust, dated 1 November, 1919, and conveyed the property 
to the Federal Land Bank of Columbia by deed of foreclosure, dated 
10 December, 1930, and recorded in the office of the Register of Deeds of 
Washington County, in Book 101, at page 320. 

7. The Federal Land Bank of Columbia conveyed the aforesaid lands 
to W. H. Thompson, the plaintiff herein, by deed dated 21 July, 19386, 
which deed was duly recorded as provided by law. 

The defendants contend that plaintiff’s title is defective because in the 
proceedings instituted by the Federal Land Bank of Columbia to have 
Z. V. Norman appointed substitute trustee, under the provisions con- 
tained in C. S., 2583, the parties interested in the junior deed of trust 
referred to herein, were not made parties to the proceeding. The court 
below held that the plaintiff, W. H. Thompson, is the owner of the land 
in question, in fee simple, and free from the lien of the junior deed of 
trust referred to herein, dated 1 February, 1921, from Elms Plantation 
Company to Trust Company of Norfolk, and entered judgment accord- 
ingly. 

From said judgment the defendants appeal and assign error. 


Carl L. Batley for plaintiff. 
Attorney-General McMullan and Assistant Attorney-General Rhodes 
for the State. 


Denny, J. In substituting a trustee under the provisions of C. S., 
2583, the statute provides that all persons interested shall be made 
parties to the proceeding. Does all persons interested include junior 
lienholders? We do not so hold. 

The case of Guion v. Melvin, 69 N. C., 242, involved the appointment 
of a trustee under the statute now under consideration. The trust 
involved both real and personal property. The trustee had died. The 
real property descended to the trustee’s heirs and the personal property 
passed to his administrator, clothed with trusts. The heirs at law and 
the administrator refused to execute the trust. Whereupon, one of the 
several cestuzs que trustent filed an ex parte petition for the removal of 
the trustees and for the appointment of a substitute trustee. The Court 
held that a trustee could not be removed and another substituted in an 
ex parte proceeding; that the application is in the nature of a civil 
action, and all persons interested must be made parties. The Court 
said: “If in the present case one of many cestuts que trustent can, upon 
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an ex parte application, remove a trustee whom all the parties have 
chosen to execute the trust, can take from him the possession of the 
property and transfer it to the mover’s nominee, without giving the 
trustee or the other parties interested any opportunity to be heard, it 
must follow that one of several cestuis que trustent may do so in every 
case, and the consequences are too obvious to need mention. ... As fo 
parties, Of course no one can suppose that by the death of a trustee 
there ceases to be a trustee. The real property descends to his heirs, 
and the personalty goes to his administrator, clothed with trusts. The 
plaintiff properly made the heirs and administrator parties defendant. 
The other cesturs que trustent who have an interest in the question ought 
either to be made parties, or the summons should be on behalf of the 
plaintiff and all others in like situation who choose to come in, and 
they should receive notice of the pendency of the action.” 

In the instant case the proceeding was not ex parte and the only ques- 
tion is Whether or not all interested persons, as required by the statute, 
were parties to the proceeding under consideration. It will be noted 
that in the case of Guion v. Melvin, supra, the Court held the interested 
parties to be the trustees and the cesfurs gue trustent. Furthermore, the 
reasons given in the opinion for making all the cestuis que frustent 
parties to the proceedings, clearly indicate that the necessary parties are 
to be limited to the trustee or trustees sought to be removed and those 
parties who have a right to participate in the selection of the substitute 
trustee. 

‘The defendants further contend that junior lienholders ought to be 
made parties to a proceeding to appoint a substitute trustee, so that 
in the event of foreclosure they may the more easily recognize the deed 
of trust being foreclosed as one affecting the lands on which they hold 
a second lien. This position is untenable. 

In Trust Co. v. Padgett, 194 N. C., 729, 140 S. E., 714, it is held 
that where a trustee is substituted in accordance with the method ex- 
pressed in a deed of trust, no proceedings are necessary under the provi- 
sions of C. S., 2583; and a deed made by the substituted trustee passes 
the title to the purchaser at a foreclosure sale. On the other hand, while 
the provisions of a deed of trust are contractual, Mitchell v. Shuford, 
200 N. C., 321, 156 8S, E., 518; Brown v. Jennings, 188 N. C., 155, 
124 8. E., 150; Hubanks v. Becton, 158 N. C., 230, 73 S. E., 1009, the 
statutes providing for the removal and substitution of trustees in deeds 
of trust, which are in effect at the time of the execution of said instru- 
ments, become a part thereof, as fully as if incorporated therein. Bate- 
man v, Sterrett, 201 N. C., 59, 159 S. E., 14; Hood, Comr. of Banks, 
v. Martin, 203 N. C., 620, 166 8. E., 793; Headen v. Ins. Co., 206 N. C., 
270, 173 S. E., 349; Bank v. Bryson City, 213 N. C., 165, 195 S. E., 
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398; Spain v. Hines, 214 N. C., 482, 200 S. E., 25; Rostan v. Huggins, 
216 N. C., 886, 5 S. E. (2d), 162. 

C. S., 2583, was in effect at the time of the execution of both deeds of 
trust referred to herein, and the parties to those instrumer.ts were charged 
with knowledge of the fact that a trustee might be substituted in accord- 
ance with the terms of the statute. This statute has been amended so 
as to provide an alternative method of substituting a trustee in an ex 
parte proceeding. See chapter 78 of the Public Laws of 1931, as 
amended by chapter 227 of the Public Laws of 1985, N. C. Code of 
1939 (Michie), 2583a,. However, in a proceeding for the removal of a 
trustee and the appointment of a substitute trustee, under the provisions 
of C. S., 2583, we hold that all interested persons referred to in the 
statute include only the trustor, trustee or trustees and all the cestuzs 
que trustent, whose interests are secured by the deed of trust in which 
the trustee or trustees are sought to be removed and another substituted. 

The judgment of the court below is 

Affirmed. 


R. P. RICHARDSON anv ©. 8. BURTON v. GREENSBORO WAREHOUSE 
AND STORAGE COMPANY. 


(Filed 22 September, 1948.) 
1. Contracts § 1— 
There must be a substantial agreement of the parties upon the subject 
matter of the treaty to constitute a contract—a meeting of the minds. 


2. Contracts §§ 6, 8— 

Where a contract is in several writings and not in a single document, 
the Court will not be astute to detect immaterial differences which might 
defeat the contract, but will try to give each writing a reasonable interpre- 
tation according to the intention of the parties. 


3. Contracts § 8: Pleadings §§ 1314, 15— 
Where there is no ambiguity in the instruments upon which plaintiffs 
rely aS a contract, they are subject to construction by the court, without 
the aid of a jury. 


4. Contracts §§ 4, 1la— 

Acceptance must be unqualified and in the terms of the offer, without 
material conditions not included or implied in the offer; otherwise, such 
purported acceptance constitutes a counter-proposal which the other 
party is not bound to accept. 


5. Contracts §§ 4, 11b— 
The acceptance of an offer to sell property, based upon the condition 
that plaintiffs’ attorneys shall first pass upon the title, is not an unquali- 
fied acceptance of the offer and does not bind the defendant. 
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AppraL by defendant from Phillips, J., at May Civil Term, 1943, of 
Rocxineuam. Reversed. 


Glidewell & Glidewell and Sapp & Sapp for plaintiffs, appellees. 
Brooks, McLendon & Holderness and Douglas & Douglas for defend- 
ant, appellant. 


SEAWELL, J. Plaintiffs brought suit in Rockingham County to re- 
cover damages for the breach of a contract to sell and convey to them 
certain property in the city of Greensboro, Guilford County, deseribed 
in the complaint. The case comes here upon demurrer to plaintiffs’ 
pleading, to which two exhibits, “A” and “B,” are attached and made 
a part thereof. Exhibit “A,” designated by plaintiffs as the offer, is in 
the nature of an option given to plaintiffs to purchase the property 
described in the complaint, which, with immaterial changes, was exe- 
cuted by defendant. The complaint alleges certain parol modifications 
of this document with which our further discussion is not necessarily 
concerned. Exhibit “B” is a communication from plaintiffs to W. F. 
Ross, agent for defendant, purporting to exercise the option and accept 
defendant’s “offer.” The object of the action is recovery of damages 
for the breach of the contract to convey. General allegations are made 
in the complaint relative to the existence and nature of the contract; 
but the contract itself is exhibited and identified, and the plaintiffs 
declare upon it. It therefore defines their rights before this Court and 
would do so in the trial court if no demurrer had been made. Hence, if 
it fails in law, there is no general allegation in the complaint that would 
avail the plaintiffs against the demurrer. 

The defendant demurred to the complaint as not stating a cause of 
action for that an inspection of these writings reveals that plaintiffs 
have not at any time made an unqualified acceptance of defendant’s 
offer, but, on the contrary, have attached to such purported acceptance 
material conditions which were not included or implied in the offer, but 
constitute counter-proposals which defendant was not bound to accept. 
In support of the demurrer, the defendant points out a number of these 
alleged discrepancies between the offer and the purported acceptance 
which it is contended indicate that the parties had reached no agreement. 
It is not necessary to consider them all. In particular, our discussion 
does not include the effect of the allegation of the parol modification of 
the offer with respect to the terms of payment, since a conclusion as to 
that matter would not alter the decision. 

There is no ambiguity in the instruments upon which plaintiffs rely 
as a contract and they are, therefore, subject to construction by the court 
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without the aid of a jury. Drake v. Asheville, 194 N. C., 6, 1388 S. E., 
348; Morrison v. Parks, 164 N. C., 197, 80S. E., 85. 

We think there is at least one provision in the last communication 
of the plaintiffs to the defendant—relied upon as an acceptance—upon 
which decision may safely rest. The following provision occurs in 
plaintiffs’ purported acceptance: 

“This offer is made subject to the approval of the title by our attor- 
neys, Messrs. Smith, Wharton and Jordan, which we will obtain as 
soon as reasonably possible....In the event our attorneys should 
report to us that they are unable to approve the title to said property, 
then the check for $15,000.00 is to be returned to us by you, and all 
parties concerned shall thereupon be relieved of all further liability with 
respect to this transaction.” 

Concededly, and indeed upon inspection and comparison, there is no 
provision of this nature in defendant’s offer. It is defended by the plain- 
tiffs as immaterial and perhaps not at variance with the implied duty 
of the defendant to make a good title. The defendant insists that it is 
a matter of substance, involving a right which it had neither expressly 
nor impliedly proposed to surrender. 

Substantial agreement of the parties upon the subject matter of the 
treaty is essential to the definition of a contract—there must be a meeting 
of the minds. Croom v. Goldsboro Lumber Co., 182 N. C., 217, 108 
S. E., 7385; Hlks v. North State Life Ins. Co., 159 N. C., 619, 75 S. E., 
808; Roberta Manufacturing Co. v. Royal Exchange Assurance Co., 
161 N. C., 88, 76 S. E., 865. Where the contract, as here, is in several 
writings—as offer and acceptance—and not contained in a single docu- 
ment which both parties have executed, the Court will not, of course, be 
astute to detect immaterial differences in the phrasing of offer and 
acceptance which might defeat the contract, but will try to give to each 
writing a reasonable interpretation under which substantial justice may 
be reached according to the intent of the parties. But it is the mutual 
intent that governs, and for this reason there must be substantial agree- 
ment between offer and acceptance in all material particulars in order 
that such mutuality may appear. There must be no lack of identity 
between offer and acceptance, Standard Sand & Gravel Co. v. Casualty 
Co., 191 N. C., 3813, 181 8. E., 754; and the parties must appear to 
have assented to the same thing in the same sense, Troilinger v. Fleer, 
157 N. C., 81, 72 S. E,, 799. 

That is the crux of the case before us. The contract attempted be- 
tween the parties, if consummated, was integral in its rature and, con- 
sidering its object, its terms were not separable. They were all directed 
to the purpose of conveying the land. The plaintiffs in sheir acceptance 
of defendant’s offer had no right to impose additional] terms, or, at that 
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time, to introduce new and substantially different conditions into the 
treaty not found in the offer to which it is responsive. The effect of 
such an acceptance so conditioned is to make a new counter-proposal 
upon which the parties have not yet agreed, but which is open for 
acceptance or rejection. Standard Sand & Gravel Co. v. Casualty 
Co., supra; Dodds v. St. Louis Union Trust Co., 205 N. C., 158, 170 
S. E., 652; Rucker v. Sanders, 182 N. C., 607, 109 S. E., 857; Morrison 
v. Parks, supra; Wilson v. Storey Lumber Co., 180 N. C., 271, 104 
S. E., 531; Cozart v. Herndon, 114 N. C., 254, 19 S. E., 158; Iselin v. 
United States, 271 U. S., 186, 70 L. Ed., 872. The proposition is ele- 
mentary, but particularly well expressed in Wilson v. Storey Lumber 
C'o., supra, and Cozart v. Herndon, supra, to which attention is directed. 

The counter-proposal of the plaintiffs that the title should be passed 
upon by attorneys of their own selection before it should be accepted and 
the property paid for is material and important. The land belonged to 
the defendant. It, not the plaintiffs, had the right to name the condi- 
tions on which it would part with the title. It is true that delivery of 
the thing sold is required of the defendant; and it is implied in a con- 
tract to convey land, unless differently agreed, that the seller must give 
a good title. But it is not implied in law or, as far as we know, required 
by any controlling custom, that attorneys of plaintiffs’ selection should 
be designated to pass upon the title, and that their adjudication thereon 
should be final, and possibly have the effect of annulling the contract. In 
Dickey v. Hurd et al., 33 Fed. (2d), 415, the plaintiff undertook to attach 
a similar provision to his acceptance, unqualified in other respects. The 
Court said: “This was not an unequivocal and unconditional acceptance 
of the offer. It was the introduction of a new term. If Mr. Hurd, by 
the terms of his offer, imphedly agreed to give a good merchantable title, 
one that a court of competent jurisdiction would determine to be mer- 
chantable, he did not impliedly agree to furnish a title ‘the legality and 
merchantability’ of which should meet the approval of Mr. Dickey’s 
counsel, and that, if it did not meet their approval, then in that con- 
tingency Mr. Dickey should not be regarded as bound by his acceptance.” 
Williston on Contracts, par. 77, and cases cited. The defendant, we 
think, unquestionably would have the right to participate in the selection 
of counsel to whom the title might be referred, or to have it left to the 
eourts where, without any stipulation to the contrary, it otherwise would 
have gone in case of controversy, and there is no implication in defend- 
ant’s offer that it intended to surrender that right. 

We are of opinion that the letter of plaintiffs, regarded by them as 
an acceptance of defendant’s offer, was deprived of that character by 
the introduction of a material condition affecting the transfer and 
acceptance of the title, not contemplated in the offer. It amounted to a 
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counter-proposal which defendant had the right to accept or reject as it 
saw fit, without incurring lability to the plaintiffs. 

It can hardly be doubted that plaintiffs so regarded it, since they 
closed the communication as follows: “This offer is made subject to 
acceptance by your principal today.” Indeed, the logical import, and 
doubtless the legal effect of this language is to give to the defendant 
the right to accept or reject plaintiffs’ offer. 

The demurrer should have been sustained. The judgment to the 
contrary is 

Reversed. 


HERMAN NEWBERN v. C. R. PUGH ET At. 
(Filed 22 September, 1943.) 
Contracts § 4— 


Acceptance must be unqualified and in the terms of the offer; otherwise 
no contract results. 


AppxAL by plaintiff from Bone, J., at March Term, 19438, of Pasqvo- 
TANK. 


Civil action to recover damages for alleged breach of contract or 
option to sell the “Pugh” house and lot in Elizabeth City. 

From judgment of nonsuit entered upon consideration of all the evi- 
dence, the plaintiff appeals, assigning errors. 


J. W. Jennette and R. Clarence Dozier for plaintiff, appellant. 
J. Henry LeRoy for defendants, appellees. 


Per Curtam. A careful perusal of the record fails to disclose any 
consummated contract upon which the plaintiff predicates his right of 
action. The plaintiff did not “sign the papers,” as he was required to 
do by defendant’s letter of 6 February, 1942, but returned them for 
modification, giving as his reason that the option “would be without 
effect” unless the defendant’s husband joined in the agreement. The 
defendant then sold the property to another. 

The case is not like McAden v. Craig, 222 N. C., 497, 24 S. E. (2d), 
1, or Samonds v. Cloninger, 189 N. C., 610, 127 S. E., 706. It is more 
nearly in line with Richardson v. Warehouse and Storage Co., ante, 344, 
herewith decided. 

Affirmed. 
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ROBERT GIBBS v. WILLIAM RUSS, JR., anp NORTH CAROLINA PULP 
COMPANY OF PLYMOUTH, NORTH CAROLINA. 


(Filed 22 September, 1948.) 


1. Trial § 22a: Appeal and Error §§ 39a, 39g— 


The burden is on the appellant, not only to show error, but prejudicial 
error. 


2. Trial § 22b: Appeal and Error § 39d— 


A refusal to admit competent evidence, which, when considered with 
all the other evidence, fails to make out a case for the jury, is harmless 
error. 


3. Trial § 22a: Appeal and Error § 40e— 


Where the only evidence to sustain the cause of action alleged by 
plaintiff is incompetent, but erroneously admitted, and an appeal is 
taken by defendant from the refusal of judgment of nonsuit thereon, this 
Court will not overrule the trial court and grant the nonsuit. 


4. Negligence § 19a: Automobiles § 24c: Partnership § 8— 


The mere ownership of an interest in an automobile does not make the 
owner of such interest liable for injuries caused by the automobile; nor 
is a partnership liable for an injury done by such vehicle owned by it if 
the driver, even though a partner, be not acting within the scope of the 
business and authority of the partnership. 


5. Automobiles §§ 18g, 24c: Partnership § 2— 


In an action to recover damages for personal injuries to plaintiff caused 
by the alleged negligent operation, by one of defendants, of a truck jointly 
owned by both defendants, where all of plaintiff’s evidence, admitted and 
rejected, taken in its most favorable light, tends to show that the other 
defendant had no interest in, and received no benefit from the operation 
of the truck at the time in question, such evidence is insufficient to 
establish the relation between the defendants of principal and ageut or 
that of partnership and judgment of nonsuit, as to the defendant not 
operating the truck at the time of the accident, sustained. 


ApPEAL by plaintiff from Johnson, Jr., Special Judge, at May Term, 
1943, of Bravurort. 

Civil action to recover for personal injury. 

Plaintiff in complaint filed alleges: That on 15 June, 1942, defendants 
owned and operated a Chevrolet auto truck which defendant Russ was 
driving with the express consent of the corporate defendant, “from 
Pantego on the strong turn of the road into the Pungo road”; that “on 
approaching the curve the driver was going at a high, wanton, and 
reckless rate of speed and negligently failed to slow down his speed and 
to take the truck under control and attempted to go around the curve 
at a recklessly high speed and without reasonable and prudent care” by 
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reason of which as proximate cause the truck, on which plaintiff was 
riding, turned over and was thrown on plaintiff’s leg, breaking same “to 
the extent and a condition that required amputation” thereby proxi- 
mately causing damage to plaintiff. 

Defendants filed separate answers in which material allegations of the 
complaint were denied. And in its answer thereto the corporate defend- 
ant specifically averred that at the time of the alleged injury to plaintiff 
it had no right, title or interest in, or control of the Chevrolet truck 
in question, and that in the operation of it defendant Russ was not 
performing any act of agency for or in behalf of it. 

Upon the trial plaintiff testified that he was riding on the back of the 
truck which defendant Russ was driving on the highway from Pantego 
to the Pungo road; that when just out of the corporate limits of Pantego 
Russ drove the truck around a curve between forty and fifty miles per 
hour; and that in so doing the truck was turned on plaintiff, and broke 
his leg so that it was amputated above the knee. 

Plaintiff then without objection offered in evidence the adverse exami- 
nation of defendant Russ taken before the clerk under C. S., 900-901, in 
pertinent part as follows: “My name is William Russ, Jr... . the 
truck was mine and my daddy’s. I don’t exactly know whether I owned 
the truck at that time. The truck is now owned by my dad and me. 
I had possession of the truck at the time. My dad and I borrowed 
$900.00 from the North Carolina Pulp Company to buy this truck. The 
deed or certificate of title was made in my name. The Pulp Company 
held the title until I paid for the truck ... by paying $1.00 for each 
unit of the wood I hauled to the North Carolina Pulp Company. I had 
not paid for the truck at the time of the accident. I was not permitted 
to use the truck without permission of the Pulp Company. I was to 
haul only pulpwood, nothing without their permission. At the time of 
the accident I was hauling potatoes and had permission from the Pulp 
Company to do so. We were short of men and I wanted to haul a few 
loads of potatoes for Ben Aycock. I picked up the three men who were 
on the truck; had hauled one load and started after another when the 
truck turned over. Permission was granted to do this by my dad asking 
Mr. Earl if it would be all right. I did not hear my father make this 
request. He told me he had done so.” The witness Earl called by 
plaintiff testified that he was manager of the wood and land department 
of the North Carolina Pulp Company. 

Then for the express purpose of showing that defendants Russ and 
the Pulp Company jointly owned the truck plaintiff offered to intro- 
duce in evidence (1) the remainder of the examination of Russ in which 
he had testified that the Pulp Company without his knowledge took out 
a policy of insurance on the truck, for his protection, which he later 
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approved, and on which he paid the premium, and (2) the terms of the 
policy in which, among others, these items appear: “(1) Name of 
insured—North Carolina Pulp Company and Will Russ . . . insured, 
(x) individual... (x) corporation ... Business or occupation of 
the named insured: Paper Mfrs. Employer.” Objection thereto was 
sustained and plaintiff excepted. In deference to the ruling of the 
court in sustaining the objection as just stated “and upon intimation of 
the court that plaintiff could not recover,” as stated in the judgment, 
plaintiff submitted to a nonsuit as to the defendant Pulp Company and 
appealed to the Supreme Court and assigns error. 

Mistrial and continuance were ordered as to the case against defend- 
ant Russ. 


H.S. Ward for plaintiff, appellant. 
Norman & Rodman for defendant Pulp Company, appellee. 


Winporne, J. The question involved on this appeal is worded in 
the brief of the counsel for plaintiff in this manner: “Another nonsuit, 
of course; this time voluntary, but enforced by exclusion of essential 
testimony, to wit, that part of the evidence of defendant Russ contained 
in his examination by plaintiff before the clerk, which appears from the 
middle of page 2 to bottom of page 4 of the record; also the insurance 
policy.” 

It is contended that for the purpose of showing that the truck in 
question was owned jointly by defendants Russ and the Pulp Company 
this testimony and the policy were competent as evidence in the case. 
Even so, conceding that the purpose for which the testimony and policy 
were offered by plaintiff comes within the principle announced and 
applied in Davis v. Shipbuilding Co., 180 N. C., 74, 104 S. E., 82, in 
Rivenbark v. Ou Corp., 217 N. C., 592, 8S. E. (2d), 919, and in Isley 
v. Winfrey, 221 N. C., 38, 18 S. E. (2d), 702, and referred to and dis- 
cussed in Herndon v. Massey, 217 N. C., 610, 8 S. E. (2d), 914, we are 
of opinion that the error is harmless in that when the excluded evidence 
is considered with all other evidence admitted at the trial, plaintiff fails 
to make out a case for the jury. The burden is on the plaintiff as appel- 
lant, not only to show error but prejudicial error, Wilson v. Lumber Co., 
186 N. C., 56, 118 S. E., 797; Collins v. Lamb, 215 N. C., 719, 2 8. E. 
(2d), 863; Tolley v. Creamery, Inc., 217 N. C., 255, 7S. E. (2d), 502. 

Moreover, the present case is distinguishable from those cases in 
which a new trial is ordered as in Morgan v. Benefit Society, 167 N. C., 
262, 83 S. E., 479; Midgett v. Nelson, 212 N. C., 41, 192 S. E., 854; 
Ledwell v. Milling Co., 215 N. C., 371, 1 S. E. (2d), 841; Brown v. 
Montgomery Ward & Co., 217 N. C., 868, 8 S. E. (2d), 199; Caulder v. 
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Motor Sales, Inc., 221 N. C., 487, 20 S. E. (2d), 338; Webster v. Char- 
lotte, 222 N. C., 821, 22 S. E. (2d), 900, and the line of cases holding that 
where the only evidence to sustain the cause of action alleged by plaintiff 
is incompetent, but erroneously admitted, and an appeal is taken by the 
defendant for the refusal of judgment of nonsuit thereon, this Court will 
not overrule the trial court and grant the nonsuit. The reason assigned 
for such holding is that if the evidence had been ruled out, as it should 
have been, the plaintiff may have substituted other competent evidence in 
its place to support his cause of action. 

In the case in hand, however, the evidence was rejected and the plain- 
tiff then had the opportunity to mend his fences and offer other evidence 
if available. And in such event, the burden is on the plaintiff to offer 
such other evidence which will, with the rejected competent evidence, 
make out a case for the jury. 

Applying these principles to the case in hand, the evidence admitted, 
together with the evidence rejected, taken in the light most favorable to 
plaintiff, shows, and all that it tends to show is that the truck jointly 
owned by defendants Russ and Pulp Company for the purpose of hauling 
pulpwood was at the time in question being operated by Russ with consent 
of the Pulp Company in hauling Irish potatoes for one Ben Aycock, a 
third person. There is no evidence that the Pulp Company had any 
interest in the hauling of the Irish potatoes or that it was receiving any 
benefit from it or that the truck was being operated in its behalf. Thus 
with respect to the operation of the truck in hauling Irish potatoes, the 
evidence is insufficient to establish between the Pulp Company and 
defendant Russ the relationship of principal and agent or that of 
partnership. 

However, plaintiff does not contend that the mere ownership by the 
Pulp Company of an interest in the truck would make it hable for per- 
sonal injuries caused by the truck, Parrott v. Kantor, 216 N. C., 584, 6 
S. E. (2d), 40; nor does the plaintiff contend that a partnership would be 
liable for an injury done by a truck owned by it if the driver, even though 
a partner, be not acting within the scope of the business and authority 
of the partnership. 40 Am. Jur. Partnership, sections 136, 137. But 
the plaintiff contends that a relation of partnership existed between 
the defendant Russ and Pulp Company with respect to the operation of 
the truck for hauling pulpwood and that upon that being shown, and 
upon evidence of the consent of the Pulp Company for Russ to operate 
the truck in hauling Irish potatoes for Ben Aycock being also shown, 
the law will imply that the partnership was enlarged to cover such 
operation. Non sequitur. 

Hence, the judgment below is 

Affirmed. 
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ROY LEE RUSSELL, Mrinor, By anp THrovcH His Next Frienp, T. A. 
RUSSELL, PLaiIntirF, vy. JAMES CUTSHALL anp SEVEN-UP ASHE- 
VILLE COMPANY, INC., DEFENDANTS. 


(Filed 22 September, 1948.) 


1. Automobiles §§ 24a, 24b— 


Ordinarily. one who is engaged to operate a motor vehicle has no 
implied authority, by virtue of his employment, to invite or permit third 
persons to ride; and the employer is not liable for personal injuries sus- 
tained by the invitee while in such machine, except, perhaps, when will- 
fully or maliciously inflicted. The particular nature of the employment, 
or the circumstances at the time, or acquiescence on the part of the em- 
ployer may create an exception to this rule. 


2. Principal and Agent § 8a: Corporations § 20: Automobiles § 24a— 
In the case of an urgent emergency an employee at times may act so 
as to bind his employer without previous authority. 
3. Automobiles §8 18g, 24c— 


In an action for damages for personal injuries to plaintiff, a minor, who 
was invited or permitted by corporate defendants’ driver to ride on the 
running board of its truek, such injuries being allegedly caused by the 
negligence of the driver, where there is no evidence that the driver was 
acting in the apparent scope of his authority or that such an emergency 
existed as would authorize the driver to employ assistance, disregarding 
the question of contributory negligence, the plaintiff was a trespasser as 
far as the corporate defendant was concerned, and judgment of nonsuit 
as to it was proper. 


AppEAL by plaintiff from Clement, Judge, at April Term, 1943, of 
Mavison. Affirmed. 

Civil action to recover damages for personal injury resulting from the 
negligent operation of a truck by the individual defendant. 

The corporate defendant is engaged in bottling and selling carbonated 
drinks in Buncombe and adjoining counties. It delivered crates of its 
drinks by truck. The individual defendant Cutshall was one of its truck 
drivers. On 1 August, 1941, he was making a trip on Highway 209 
serving different customers. He intended during his trip to go on to 
Bluff, N. C., to deliver merchandise to a Mrs. Connor, aunt of the infant 
plaintiff. When Cutshall reached Hot Springs he stopped for some 
time. When he left he took on Ed McGaha and Ralph Finley as pas- 
sengers, who occupied the cab. As he was leaving MeGaha saw plaintiff 
and asked Cutshall to stop so that he could speak to him. MeGaha 
asked plaintiff to go home with him. Plaintiff declined, but stated that 
he would like to go to Bluff to see his aunt. Cutshall volunteered to 
take him. During the conversation Cutshall told plaintiff he was gomg 
to Mrs. Connor’s store, that plaintiff could go along and come right back 
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with him. “He wanted me to show him the way up there.” Plaintiff 
got on the running board of the truck with one of the passengers holding 
to him. When the truck had. proceeded some distance it ran off the road 
under conditions that would indicate negligence on the part of the driver. 
Plaintiff was thrown off and suffered personal injuries. 

At the conclusion of the evidence for plaintiff the court, on motion 
of defendants, entered judgment of nonsuit as to the corporate defendant. 
Plaintiff excepted, submitted to a voluntary nonsuit as to the individual 
defendant, and appealed. 


Don C. Young and Guy V. Roberts for plaintiff, appellant. 
Smathers & Meekins for defendant, appellee. 


Barnuity, J. There is no contention that the defendant’s driver 
had express authority to take on passengers. Hence the one question 
here presented is this: Was Cutshall, under the circumstances existing 
at the time, acting within the apparent scope of his authority when he 
invited or permitted plaintiff to ride on the running board of the defend- 
ant’s truck ? 

Ordinarily, one who is engaged to operate a motor vehicle has no 
implied authority, by virtue of his employment, to invite or permit third 
persons to ride; and the employer is not liable for personal injuries 
sustained by the invitee while riding in such machine except, perhaps, 
when willfully or maliciously inflicted. Dover v. Mfg. Co., 157 N. C,, 
324, 72 S. E., 1067; Cotton v. Transportation Co., 197 N. C., 709, 150 
S. E., 505; Cole v. Motor Co., 217 N. C., 756, 9 S. Tk. (2d), 425; 35 
Amer, Jur., 1016; 5 Blashfield Cyc. Auto. L. & P., 146 (see n. 72 for 
authorities), 148; Looney v. Bingham Dairy, 282 Pac., 1080, 73 A. L. R., 
427; Union Gas and Electric Co. v. Crouch, 174 N. E., 6, 74 A. L. R., 
160; Wigginton Studio v. Reuter’s Adm’r, 254 Ky., 128, 71 8. W. (2d), 
14; Yanowitz v. Pinkham, 168 Atl., 700; Bilow v. Kaplan, 164 Atl., 
694; Morris v. Dame’s Hx’r, 171 S. E., 662; Hartman v. Badger Tobacco 
Co., 246 N. W., 577, Anno, 74 A. L. R., 163; Rolfe v. Hewitt, 125 N. E., 
804, 14 A. L. R., 125; Morris v. Fruit Co., 124 8S. E., 807. See, also, 
5 Blashfield Cye. Auto. L. & P., 152. 

In the Cotton case, supra, the plaintiff, as here, was invited to ride on 
the running board of the vehicle. Judgment for plaintiff was vacated, 
and the motion to dismiss as in ease of nonsuit was sustained. 

The particular nature of the employment, or the circumstances exist- 
ing at the time, or acquiescence on the part of the employer may create 
an exception to this general rule. Fry v. Utalitees Co., 183 N. C., 281, 
111 S. E., 354; Hayes v. Creamery, 195 N. C., 113, 141 S. E., 340; Cole 
v. Motor Co., supra. 
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In an effort to bring his case within the exceptions to the general rule 
plaintiff alleges in his complaint, as the basis of his claim, that Cutshall 
was acting within the scope of his implied authority: “that the defend- 
ant customarily carried passengers in the conduct of their business in 
this area of Spring Creek for the purpose of creating good will for the 
corporate defendant, advertising its products, and in otherwise promoting 
the interest of the defendant Company.” 

There is a total absence of any evidence in the record tending to 
sustain this allegation. On the contrary, plaintiff himself testified that 
he had not theretofore seen any driver of the defendant carrying a 
passenger. Hence knowledge and consent on the part of the employer 
cannot be implied so as to support an inference that the driver was 
acting within his ostensible authority. 

But in the course of the cross-examination of plaintiff he testified: 
“T did not ask him to let me ride, I didn’t ask him that. The driver 
did want me to go to Mrs, Connor’s store and show him the way up 
there .. . said I could ride to the store and I could go and he would 
bring me right back with him. ... The only reason on earth for him 
to ask me to go and show him where my aunt, Virgie Connor’s store was, 
only to show him the way.” Although there is no allegation that the 
plaintiff was invited to go along to “show him the way,” he cites this 
evidence as tending to show an emergency in which Cutshall was author- 
ized to and did act in behalf of his employer in obtaining assistance. 

Conceding that in case of an urgent emergency an employee at times 
may act so as to bind his employer without previous authority, Barrier 
v. Thomas and Howard Co., 205 N. C., 425, 171 S. E., 626; Perkins v. 
Wood and Coal Co., 189 N. C., 602, 127 S. E., 677; Vassor v. R. R., 
142 N. C., 68, 54 8. E., 849, no such emergency is disclosed on this 
record. Bluff is on Highway 209 and “the man couldn’t get lost on this 
road going to my aunt’s store unless he turned off on another road. 
There is no highway turning off. This was a U. S. Highway well 
marked. McGaha (one of the other passengers) was familiar over in 
that country. He knew where my aunt’s store was. I have seen him 
there before.” So plaintiff testified. 

The case of D’Allesandro v. Bentivoglia, 285 Pa., 72, 1381 Atl., 5992, 
in which the employee took a boy fourteen years of age to guide him to 
an unknown destination, is directly in point. It is there said: “Entirely 
aside from the question of the plaintiff’s contributory negligence in 
riding on the running board of a moving motor car, we agree with the 
court below that ‘an employer is liable only for the acts of his servant 
done in the scope of his employment, and the employment in this case 
did not include taking the minor plaintiff for a ride’ either as ‘a pas- 
senger,’ which the statement of claim alleges he was, or as an assistant 
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(Byrnes v. Pittsburgh B. Co., 259 Pa., 357, 361, 103 A., 58, L. R. A. 
1918-C, 1198; see, also, Hughes v. Murdoch S. & T. Co., 269 Pa., 222, 
112 A., 111); for no such emergency is shown by the record before us 
as would warrant the driver of the truck is (sic.) imposing the responsi- 
bility of an employer of the minor plaintiff on defendant. Unless an 
emergency is shown where the servant is unable alone to perform the 
work which he was engaged to do, authority to employ an assistant 1s 
not proved. Byrnes v. Pittsburgh B. Co., supra.” 

We conclude that when Cutshall invited or permitted plaintiff to ride 
on his master’s vehicle, which was designed to haul freight and not 
passengers, he went beyond the scope of his employment. As to the 
corporate defendant, plaintiff was a trespasser. It 1s not lable in 
damages for the personal injuries sustained by him. 

In view of our conclusion here we need not decide whether, in any 
event, the contributory negligence of plaintiff would bar recovery. 

The judgment of the court below is 

Affirmed, 


ANNIE MAE HOGAN DUCKETT. JULIA HOGAN BALDWIN, BESSIE 
HOGAN MITCHELL, WILLARD A. HOGAN, MORRIS G. HOGAN, 
AND LEO HOGAN, Herrs at Law or BERTIE HOGAN LYDA, DECEASED, 
vy. FRED W. LYDA. 

(Filed 22 September, 1943.) 


Deeds §§ 11, 12: Boundaries § 38a— 


It is presumed that a grantor in a deed intended to convey something, 
and the deed will be upheld unless the description is sc vague or contra- 
dictory that it cannot be ascertained what thing in particular is meant. 


as 


2. Deeds § 12: Boundaries § 3a— 


The description in a deed must identify the land or furnish the means 
of identifying it under the maxim id certum est quod certum reddi potest. 


3. Deeds § 12: Boundaries § 38e— 


When the description is not sufficient in itself to denote the land con- 
veyed, resort may be had to extrinsic evidence. But evidence dehors 
the deed is admitted to “fit the description to the thing’ only when it 
tends to explain, locate, or make certain some call or descriptive term 
used in the deed. 


4. Partition § 10: Tenants in Common § 3: Husband and Wife § 11— 


An exchange of deeds by tenants in common, where the purpose is 
clearly partition, does net create or confer upon the parties any new or 
different title; and where a husband, in such a partition, is made a joint 
grantee with his wife he acquires no title. 
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5. Kjectment § 14— 


In ejectment evidence that a party is or has been in possession, or went 
into possession of the premises is admissible. 


ApprAL by defendant from Blackstock, Special Judge, at March Term, 
1943, of Buncomsr. Affirmed. 

Civil action in ejectment. 

Bertie Hogan, daughter of J. A. Hogan, married the defendant, and 
subsequent thereto died without having had a child born to the marriage. 
The plaintiffs, her brothers and sisters, are her heirs at law. 

The plaintiffs allege that at the time of her death she was seized and 
possessed of three several parcels of land. The defendant is in posses- 
sion of said land described in the complaint, and the plaintiffs bring this 
action to recover possession thereof. 

On 21 August, 1920, J. A. Hogan executed and delivered to Bertie 
Hogan, then unmarried, a deed containing the following description: 

“Situate, lying and being in State of North Carolina and in County 
of Buncombe, on Sweed Creek, and bounded and more particularly 
deseribed as follows: 

“Beginning on a stake in the center of the public road in G. W. 
Vanderbilt and Mitchell Taylor line. Thence North with the center of 
the publie road twenty-three poles to a stake in the center of the public 
road. Thence West fourteen poles and ten feet to a stake in J. A. 
Hogan’s line. Thence South with J. A. Hogan’s line to the BEGIN- 
NING. Containing one acre.” 

This is the first tract described in the complaint. 

Charles Hogan, one of the children of J. A. Hogan, died intestate, 
never having married. Plaintiffs and Bertie Hogan Lyda were his 
heirs at law. At the time of his death he was seized and possessed of a 
four-aere tract of land. Plaintiffs and Bertie Hogan Lyda subdivided 
said tract of land and on 27 August, 1932, they, with the joinder of their 
respective spouses, interchanged deeds so that each became seized and 
possessed in severalty of one share of the subdivision. These conveyances 
are, in form, deeds of purchase and sale with full covenants of war- 
ranty. Lot No. 2 of the subdivision was conveyed to Bertie Hogan 
Lyda and husband, Fred W. Lyda, the defendant. This is the second 
tract described in the complaint. 

As to the third tract described in the complaint, the plaintiffs, during 
the trial, submitted to judgment as in case of nonsuit. 

When the cause came on to be heard in the court below the parties 
waived trial by jury and agreed that the judge should hear the evidence, 
find the facts, and render judgment thereon. The court below, being of 
the opinion that the description in the J. A. Hogan deed was sufficiently 
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definite to admit of parol evidence to fit the description to the land 
conveyed, admitted such testimony and found as a fact that the land 
claimed by the plaintiffs was conveyed thereby and that they are now 
the owners and entitled to the possession thereof. It likewise concluded 
from the evidence offered that the deeds to the Charles Hogan. tract, 
interchanged by the plaintiffs and Bertie Hogan Lyda, were in fact 
partition deeds and that the defendant took no title to Lot No. 2 by 
virtue of the fact that he was named as grantee in the deed thereto. 
Judgment was entered accordingly. 

To the decree adjudging that the plaintiffs are the owrers and entitled 
to the possession of the two said tracts of land and assessing damages 
for the wrongful detention thereof the defendant excepted and appealed. 


James E. Rector for plaintiffs, appellees. 
J. W. Haynes for defendant, appellant. 


BarnuHityt, J. While there are numerous exceptions in the record 
they present only two questions for decision: (1) Is the description in 
the J. A. Hogan deed to Bertie Hogan too vague and indefinite to admit 
of extrinsic evidence to fit the description to the land intended to be 
conveyed; and (2) is defendant, as surviving tenant by entirety, seized 
of the second tract—Lot No. 2 of the Charles Hogan land? 

It is presumed that the grantor in a deed of conveysence intended to 
convey something, and the deed will be upheld unless the description is 
so vague or contradictory that it cannot be ascertained what thing in 
particular is meant. Proctor v. Pool, 15 N. C., 370; Lee v. Barefoot, 
196 N. C., 107, 144 S. E., 547. 

But this intent must be ascertained from the description contained 
in the deed, which must set forth a subject matter, either certain in itself 
or capable of being reduced to a certainty by a recurrence to something 
extrinsic to which the deed refers. Massey v. Belisle, 24 N. C., 170; 
Wharton v. Eborn, 88 N. C., 344; Peel v. Calais, post, 368. The de- 
scription must identify the land or furnish the means of identifying it 
under the maxim id certum est quod certum reddi potest. Dickens v. 
Barnes, 79 N. C., 490; Self Help Corp. v. Brinkley, 215 N. C., 615, 
28. E. (2d), 889, and cases cited; Peel v. Calais, supra. 

When the description is not sufficient in itself to denote the land con- 
veyed resort may be had to extrinsic evidence if the deed furnishes 
the means of identification. Kea v. Robeson, 40 N. C., 373; Harrell 
v. Butler, 92 N. C., 20; Self Help Corp. v. Brinkley, supra; Peel v. 
Calais, supra. 

But evidence dehors the deed is admissible to “fit the description to 
the thing” only when it tends to explain, locate, or make certain some 
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eall or descriptive term used in the deed. It is the deed that must speak. 
The oral evidence must only interpret what has been said therein. Self 
Help Corp. v. Brinkley, supra, and cases cited. 

Adverting to the description in the J. A. Hogan deed, in the hght 
of these principles, we are of the opinion that it contains calls and 
references sufficient to make it susceptible of identification. It may be 
made definite and certain by evidence dehors the deed. This we think 
the plaintiffs have done. 

The calls are for natural boundaries—the road and J. A. Hogan’s 
line—and, if the beginning point is ascertainable, they are such as to 
describe a tract of land triangular in shape. 

The beginning point is ‘on a stake in the center of the public road 
in G. W. Vanderbilt and Mitchell Taylor line.” Plaintiffs offered 
evidence tending to show that Vanderbilt owned land on the east side 
of the public road and Taylor owned property on both sides. The 
Vanderbilt line crosses or intersects the Taylor line in the public road. 
“The Vanderbilt and Taylor line crosses the public road where it comes 
into a V-shape, the Taylor line running this way and the Vanderbilt 
line comes to the corner and makes a perfect square. The Taylor line 
runs right into it and goes on into the woods.” Hence a stake here in 
the public road where these lines intersect is in both lines. It is a 
definite, certain, and ascertainable point. 

The evidence likewise locates the J. A. Hogan line. The beginning 
point and the Hogan line being established, as found by the court below, 
the calls are definite and enclose the first tract as claimed by the plain- 
tiffs. Furthermore, the defendant’s wife went into possession under the 
deed and made improvements thereon, claiming it as her own. 

There is ample evidence in the record to sustain the finding of the 
court below that the deeds interchanged by the heirs of Charles Hogan 
for parcels of his land were in fact partition deeds. This being true 
the conclusion that the defendant took nothing under the deed to him 
and his wife for the share allotted to her is clearly in accord with the 
decisions of this Court. The subject was fully discussed, with the cita- 
tion of numerous authorities, at the last term of this Court. Wood v. 
Wilder, 222 N. C., 622. Repetition at this time would be supereroga- 
tory. 

In ejectment, evidence that a party 1s or has been “in possession” or 
“went into possession” of the premises is admissible. Bryan v. Spivey, 
109 N. C., 57, 138 S. E., 766; Berry v. McPherson, 153 N. C., 4, 68 
S. E., 892; Cross v. Rk. &., 172 N. C., 119, 90 S. E., 14. Defendant’s 
exceptions to this type of evidence offered by plaintiffs cannot be sus- 
tained. 
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We have examined the other exceptive assignments of error. They 
fail to point out any substantial error in the trial. 

The judgment below is 

Affirmed. 


MRS. H. 0. CHARNOCK vy. FORREST C. TAYLOR, DEFENDANT, AND ET & 
WNC TRANSPORTATION COMPANY, Seconp Party DEFENDANT. 


(Filed 22 September, 1948.) 
1. Courts § 11— 
The lex loci, or law of the situs, determines the substantive rights of 
the parties, and the lex fori governs in matters of remecly and procedure. 


2. Courts § 13: Torts § 6— 


If there is no right of action in the sovereignty where the alleged tort 
occurred, there is none anywhere. 


3. Courts § 11: Torts § 6— 
Under the common law there is no right of action by one joint tort- 
feasor to enforce contribution from another, and Tennessee follows the 
common law. 


4. Courts § 11: Evidence § 3—~ 


Cc. 8., 1749, requires our courts to take judicial notice of the laws of 
Tennessee. 


. Courts § 13: Torts § 6— 
It was not the purpose and it is not the effect of C. S., 618, to create a 


cause of action in contribution between joint tort-feasors when the lez loci 
delicti gives none. 


The liability of joint tort-feasors to one who has sustained an injury 
through their common negligence is joint and several; and the injured 
party may sue either of them separately or any or all of them together, 
at his option. 


7. Torts §§ 5, 6— 


In so far as plaintiff is concerned, when he has elected to sue only one 
of joint tort-feasors, the others are not necessary parties and plaintiff 
cannot be compelled to pursue them; nor can the origine] defendant avail 
himself of C. 8., 618, to compel plaintiff to join issue with a defendant 
he has elected not to sue. Original defendant cannot rely on the liability 
of the party brought in to the original plaintiff, but must recover, if at 
all, upon the liability of such party to him. 


oe 


AppEaL by defendant Forrest C. Taylor from Alley, J., at Regular 
July Term, 1943, of Buncomse. 

The plaintiff, Mrs. Charnock, brought this action against the defend- 
aut, Forrest C. Taylor, to recover damages for an injurv alleged to have 
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been sustained through the negligence of the said Taylor in connection 
with the collision of an automobile in which plaintiff was riding in the 
eity of Bristol, Tennessee. 

The defendant answered, denying negligence and alleging that plain- 
tiff received her injury, if at all, through the sole negligence of the 
ET & WNC Transportation Company, a Tennessee corporation; but 
still denying his negligence, alleges that if in truth and fact he was 
negligent, the said ET & WNC Transportation Company was, in this 
respect, a joint tort-feasor with him in negligently causing plaintiff’s 
injury, and asked for contribution in case recovery was had against him. 

Seeking to avail himself of the provisions of C. §., 618, as amended, 
Taylor filed a petition to bring in the Transportation Company as a 
party, which was allowed by the clerk. Service was made upon the 
Company in this State. 

Since the complaint of Mrs. Charnock contained no allegation of 
negligence against the Transportation Company, that defendant de- 
murred to the complaint as not stating a cause of action against it. 
At the same time it demurred to the answer of Taylor, which asked 
affirmative relief, as not stating a cause of action against this defendant, 
for that in this respect the Tennessee law applies and governs, and this 
does not récognize contribution between joint tort-feasors, or permit an 
action by one joint tort-feasor against another to recover contribution. 

The demurrer to the answer of Taylor was sustained, and the defend- 
ant Taylor appealed. 


Harkins, Van Winkle & Walton for defendant Forrest C. Taylor, 
appellant. 

George A. Shuford for second party defendant, ET & WNC Trans- 
portation Company, appellee. 


SeawEL1, J. Whether for reasons of comity (Bond v. Hume, 248 
U.S., 15, 61 L. Ed., 565), or for convenience, or out of respect for the 
fact that those who are in the jurisdiction of a foreign sovereignty, even 
temporarily, are under the protection of its laws and must conform their 
conduct to them (dla. etc. &. R. Co. v. Carroll, 97 Ala., 126, 188, 
11 So., 803), the rule in case of conflict of laws may be stated generally 
as follows: As to substantive laws, or laws affecting the cause of action, 
the lex loct—or law of the jurisdiction in which the transaction occurred 
or circumstances arose on which the litigation is based—will govern; 
as to the law merely going to the remedy, or procedural in its nature, 
the lex fori—or law of the forum in which the remedy is sought—will 
control. Howard v. Howard, 200 N. C., 574, 158 S. E., 101; Farfour 
v. Fahad, 214 N. C., 281, 199 S. E., 521. “The broad, uncontroverted 
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rule is that the lex loci will govern as to all matters going to the basis 
of the right of action itself, while the lex fort controls all that is con- 
nected merely with the remedy.” 11 Am. Jur., Conflict of Laws, sec. 14. 
To put it concisely, the lex loci, or law of the sttus, determines the sub- 
stantive rights of the parties, and the lex fort governs in matters of 
remedy and procedure. 

The rule is followed with practical uniformity in its particular appli- 
cation to actions founded in tort: Matters affecting the substantial rights 
of the parties are determined by the lex loci delictt commissi, and 
remedial, or procedural, rights are determined by the law of the forum. 

Within this rule are questions relating to the existence or non-existence 
of a cause of action—that is, whether the circumstances out of which 
the litigation arose created or gave rise to such right. This is stated 
concisely in 15 C. J. S., Conflict of Laws, sec. 12, as follows: “The 
lex loci delictt governs the substantial aspects of torts, and determines 
whether a right of action in tort has been created and its extent.” In 
Restatement, Conflict of Laws, sec. 378, the American Law Institute 
expresses the rule: “The law of the place of wrong determines whether 
a person has sustained a legal injury.” Young v. Masci, 289 U.S., 253, 
77 L. Ed., 1158, 88 A. L. R., 170. See same case, 83 A. L. R., 869. 
Gray v. Gray, 87 N. H., 82, 174 A., 508; Russ v. A. R., 220 N. C., 715, 
18 S. E. (2d), 180; McDonald v. Mallory, 77 N. Y., 546, 550. In 
Howard v. Howard, supra, Minor on Conflict of Laws, 479, see. 194, 
is quoted with approval: 

“Tf under the lex loci there is a right of action, comity permits it to 
be prosecuted in another jurisdiction; but if under the lez loci no right 
of action is created or exists, then it exists nowhere and can be prosecuted 
in no jurisdiction.’ Pender v. Machine Co., 35 R. I., 321; L. R. A. 
1916-A, 428. This statement of law is generally accepted.” 

The case at bar is novel only in one aspect. No case under similar 
conflict of laws has been brought to our attention involving a demand for 
contribution between joint tort-feasors. But the rule is broad enough to 
cover that situation, since such demand would not arise except as it grew 
out of the tortious transaction and the relation thus brought about 
between the parties. 

With respect to legal liability for contribution between joint tort- 
feasors, the laws of North Carolina and the laws of Tennessee, where 
admittedly the collision of the vehicles and injury of plaintiff occurred, 
are at variance. Under the common law there is no right to an action 
by one joint tort-feasor to enforce contribution from another. Lzne- 
berger v. Gastonia, 196 N. C., 445, 146 S. E., 79; Guthrie v. Durham, 
168 N. C., 578, 84S. E., 859; Gregg v. Wilmington, 155 N. C., 18, 70 
S. E., 1070; Doles v. BR. R., 160 N. C., 318, 75 S. E., 722. In North 
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Carolina the common law in this respect has been superseded by statute, 
amending C. §., 618; in Tennessee it still prevails, and was in force at 
the time of the occurrence on which this litigation is based. Aderson 
v. Saylors, 40 Tenn. (3 Head), 551; Rhea v. White, 40 Tenn. (3 Head), 
121; Cohen v. Noel, 165 Tenn., 600, 56S. W. (2d), 744, 746. 

The effect of section 618 of the Consolidated Statutes, as amended, 
was to give a right or cause of action to a joint tort-feasor against his 
fellow participant in the negligent act to enforce contribution—this 
right to be asserted in any action brought to recover for the injury, or 
independently after judgment has been taken; and the Act provides 
machinery for bringing such joint tort-feasor into the case. 

The hability of joint tort-feasors to one who has sustained an injury 
through their common negligence is joint and several; and the injured 
party may sue either of them separately or any or all of them together, 
at his option. Raulf v. Iught Co., 176 N. C., 691, 694, 97 S. E., 236; 
Cox v. Lumber Co., 193 N. C., 28, 186 8S. E., 254; Watts v. Lefler, 194 
N. C., 671, 140 8. E., 435; Lineberger v. Gastonia, supra. In so far as 
the legal rights of this plaintiff are concerned, when she has elected to 
sue one of them, the others are not necessary parties and she cannot be 
compelled to pursue them; nor can the defendant originally sued avail 
himself of the provisions of C. S., 618, to compel the plaintiff to join 
issue with a defendant whom, for reasons of her own, she has elected 
not to sue. The fact that the person thus made a party is brought into 
formal and technical relation with the parties to the original litigation, 
and particularly with the plaintiff in whose behalf he was originally 
liable, is without legal significance. It follows that the circumstance 
that at the instance of the petitioner the Transportation Company has 
been improvidently made a party to this action in company with proper 
and necessary parties, including the plaintiff who had the right to sue it, 
avails the defendant Forrest C. Taylor nothing as to his own cause of 
action. He cannot borrow from the plaintiff or improve his legal status 
by leaning upon her cause of action. The defendant who has availed 
himself of the provisions of C. S., 618, cannot, of course, rely upon any 
liability of the party he has brought in to the original plaintiff, but must 
recover, if at all, upon the lability of such party to him. It was not the 
purpose, and it is not the effect, of C. S., 618, to create a cause of action 
in contribution between joint tort-feasors when the lex loci delicti gives 
none. The defendant, therefore, stands here upon his legal rights as 
they may be given him under the laws of Tennessee with respect to the 
right of action he attempts to assert against the Transportation Company. 
As we have said, the laws of Tennessee, of which we are required to take 
judicial notice (C. 8., 1749)—and their import is not disputed here— 
follow the common law, and do not give to the defendant any right or 
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cause of action for contribution from his alleged joint tort-feasor, and 
none is created for him by C. S., 618, as against the law of the jurisdic- 
tion in which the circumstances giving rise to the alleged cause of action 
arose. The decisions in this jurisdiction stand upon the rule tersely 
expressed in Gray v. Gray, supra: “If there is no ground of action in 
the sovereignty where the tort is alleged to have occurred, there is none 
anywhere.” 

Demurrer was properly sustained, and the judgment is 

Affirmed. 


N. H. HARRISON, JR., v. MRS. GERTRUDE A. DARDEN anv HuvssBanp, 
P, H. DARDEN, 
and 
N. H. HARRISON, JR., v. MRS. NEVA C. DARDEN anp HUSBAND, 
S. F. DARDEN. 


(Filed 22 September, 1948.) 


1. Reference § 4a: Appeal and Error § 37e— 


On a consent reference the findings of fact by the referee, approved by 
the judge, are conclusive on appeal if there is competent evidence to 
support the findings. 


2. Appeal and Error § 3%e— 


Upon failure to bring up the evidence on appeal, there is a presumption 
that the findings of a referee are supported by the evider.ce. 
. 


3. Betterments § 3— 


A deed executed to defendant, pursuant to judgment in a suit to fore- 
close a tax certificate to which plaintiff and defendant were both parties, 
constitutes color of title in a subsequent action between the same parties 
involving betterments. 


4. Betterments §§ 3, 4— 


In order to entitle a defendant to compensation for the enhanced value 
of land due to permanent improvements placed thereon by him, it must 
appear that he held the land in good faith, under color of title believed by 
him to be good, and that he had reasonable ground for such belief. 


5. Betterments § 7— 


Under C. S., 700, in an action involving betterments, rents and rerttal 
values of the lands, which were obtained by defendants solely by reason 
of the improvements put on the lands by themselves, cannot be used to 
offset compensation to defendants for these improvements. 


6. Same: Registration § 3— 


There is nothing in ch. 47, C. S., known as the Torrens Law, which 
prevents the courts from proceeding to determine the value of improve- 
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ments claimed by defendants, who have been evicted under plaintiff’s 
superior title, in accordance with the terms of an unassailed judgment to 
which plaintiff was a party and ascertained by a consent reference. 


Appra by plaintiff from Dixon, Special Judge, WasHineton Supe- 
rior Court. Decided 20 May, 1943, Affirmed. 

The two cases entitled as above were consolidated for trial. These 
actions were instituted to recover the possession of certain lands, some 
500 acres in area, alleged to have been wrongfully withheld by the 
defendants, Gertrude A. Darden and her husband, P. H. Darden, as to 
one portion, and by the defendants, Neva C. Darden and her husband, 
S. F. Darden, as to the other. 

These actions resulted in judgment for the plaintiff as against all the 
defendants at January Term, 1941. In the judgment it was recited: 
“The court finds that the defendants, Gertrude A. Darden and Neva C. 
Darden, while holding the premises under color of title believed by them 
to be good, have made improvements on the lands, and that the parties 
have heretofore stipulated that the question of betterments, improve- 
ments, rents and damages should be passed upon at a subsequent term.” 
No exception was taken to the judgment, or to this recital. Subse- 
quently at October Term, 1941, a consent reference was agreed to, and 
the order made by Judge Carr recited that the plaintiff and defendants 
consented “that the cause should be referred to make findings of fact 
as to betterments, damages, rents, issues and profits, pursuant to the 
provisions of sections 699 to 7038, inclusive, of the Consolidated Statutes, 
and upon findings of fact so made to make conclusions of law.” 

The matter was referred to Malcolm Paul as referee, who heard the 
evidence and by consent made personal inspection of the premises. He 
reported to the court his findings of fact and conclusions of law that the 
enhanced value of the land by reason of improvements put thereon by 
Gertrude A. Darden, including taxes paid, was $2,168.12, and that she 
was chargeable for rents, wood and timber cut and removed $1,256.00, 
leaving balance due her of $812.12; that the value of the improvements 
made upon the land by defendant Neva C. Darden, including taxes paid, 
was $1,337.50, subject to the charge of $30.00 for rent and timber cut, 
leaving balance due her of $1,307.50. 

Exceptions to the referee’s report were filed by the plaintiff. The 
court, after considering and reviewing the evidence and the referee’s 
report, found that the facts were the same as those found by the referee 
and set out in his report, and in all respects approved and confirmed his 
conclusions of law. Judgments were rendered accordingly decreeing 
that the value of the improvements so established should constitute liens 
on plaintiff’s lands. 

Plaintiff excepted to the Judgment and appealed. 
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Z.V. Norman and J. D, Paul for plaintiff. 
Carl L. Bavley for defendants. 


Devin, J. The judgments appealed from were based upon the find- 
ings of fact made by the referee, concurred in and approved by the trial 
judge. The reference having been by consent, it is the established rule 
in this jurisdiction that the findings of the referee approved by the judge 
are conclusive upon appeal if there was competent evidence to support 
the findings. Wallace v. Benner, 200 N. O©., 124, 156 S. E., 795; Usry 
v. Suit, 91 N. C., 406. Appellant has not brought up the evidence heard 
by the referee, nor has he pointed out any material fact not supported 
by evidence. However, the plaintiff assigns error in the rulings below 
as to several matters of law to which he has noted exception. 

The plaintiff excepts to the opinion expressed in the referee’s report 
that the recital in the original judgment that the defendants “while 
holding the premises under color of title believed to be good made 
improvements on the lands,” should be regarded as a determination by 
the court of the fact of the belief of the defendants in the validity of 
their title. However, the failure of the plaintiff to except to this state- 
ment in the judgment and his joining in the stipulation in the same 
connection that the question of improvements, rents and damages should 
be passed on at a subsequent term, together with his waiver of the filing 
of petition for betterments by the defendants, would seem to lend support 
to the expression of the view complained of. In this connection the 
referee added the specific finding that at the time of making the im- 
provements on the land the defendants had reasonable grounds to believe 
their title to be good. Furthermore, it appears that the defendants 
entered into possession of the lands under deed executed pursuant to 
the judgment in a suit to foreclose a tax sale certificate, to which suit 
plaintiff was a party, and that defendants’ possession was with the 
knowledge of the plaintiff and so continued for five or six years before 
the present suit was instituted. The findings and conclusions on this 
point may not now be successfully challenged by the plaintiff. It is 
well settled that in order to entitle a defendant to compensation for the 
enhanced value of land due to permanent improvements placed thereon 
by him, it must appear that he held the land in good faith under a 
colorable title believed by him to be good, and that he had reasonable 
ground for such belief. Rogers v. Timberlake, ante, 59; Barrett 
vr. Williams, 220 N. C., 32, 16 S. E. (2d), 405; Pritchard v. Williams, 
176 N. C., 108, 96 S. E., 733. 

Plaintiff excepts to the failure of the referee to note in his findings 
as to the condition of the land a distinction between standing and down 
trees. It is contended this would have afforded a more accurate method 
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of determining the condition and value of the land, but we do not regard 
this exception as of sufficient moment to require additional findings of 
fact. 

Plaintiff assigns error in the ruling of the court below in approving 
the findings and conclusions of the referee as to the rental value of the 
lands. The referee and also the court took the view that the rents and 
rental values of the lands which were obtained by the defendants solely 
by reason of the improvements put on the lands by themselves could 
not be used to offset compensation for these improvements. This seems 
to be the rule prescribed by the statute, C. S., 700, which excludes “the 
use of the improvements thereon” from estimates against the defendants 
of the clear annual value of the premises during the time of possession. 
As the lands at the time of defendants’ entry were covered by woods and 
swamps, some of which had been burned over, and were uncultivated, 
the referee’s conclusion that plaintiff was only entitled to set-off against 
the value of improvements a nominal rental value was properly approved 
by the court. According to the finding the land had no substantial 
rental value at the time of defendants’ entry. 

Plaintiff’s exception to the court’s approval of the referee’s finding 
as to the value of standing timber removed by and chargeable to the 
defendants cannot be sustained in the absence of showing that these 
findings were not supported by the evidence. As the evidence heard by 
the referee was not sent up, we must presume there was evidence to 
support the findings on these matters. Caldwell v. Robinson, 179 N. C., 
518, 103 S. E., 75. 

The plaintiff complains that the referee failed to find that the value 
of the rent and the waste committed by defendants exceeded the enhancc- 
ment in value of the land caused by improvements put on the land by the 
defendants. But in the absence of any evidence in the record as to the 
character, amount and value of these items, we are unable to help him. 
The suggestion that the original fertility of the soil may have been dissi- 
pated and wasted by the defendants is not sufficient to justify the con- 
clusion that the plaintiff has been materially prejudiced by the action 
of the referee and the court in this respect. 

The argument is also made by the plaintiff that since his title had been 
registered under ch. 47, C. S., known as the Torrens Law, claim for 
betterments in this action could not be enforced. True, this statute 
provides a particular method for the registration of transfers, liens and 
claims against land which has been brought under its provisions. But 
‘except as otherwise specially provided in the act, registered Jand is 
subject to the jurisdiction of the courts in the same manner as if 
not so registered. C. S., 2379. We find nothing in these statutes 
that wonld prevent the court from proceeding to determine the value 


368 IN THE SUPREME COURT. [ 223 


PEEL v. CALAIS. 


of improvements claimed by defendants, who have been evicted under 
plaintiff’s superior title, in accordance with the terms of an unassailed 
judgment to which plaintiff was a party, and ascertained by a reference 
to which he has formally consented. 

The judgments of the court beiow were ordered recorded by the register 
of deeds on the registry of plaintiff’s certificate for the land. C. S., 
2413. 

An examination of the entire record leads to the conclusion that the 
facts have been established in the manner selected by the parties, and 
that the judgments based thereon must be 

Affirmed. 


JOHN B. PEEL anp Wire, LIZZIE PEEL; ED BULLOCK, Strvivine Huvs- 
BAND OF CARNBEY PEEL BULLOCK; NAOMI BULLOCK MOORE: 
WINSLOW BULLOCK; ANNIE MAY BULLOCK; JOHN BULLOCK; 
ROMEO BULLOCK; THE Last THREE PERSONS NAMED BEING MINORS, 
APPEARING BY THEIR NEXT FRIEND, ED BULLOCK, v. J. D. CALAIS anp 
Wire, ISABELLE C. CALAIS; CHARLES T. HOYT; MARJORIBE HOYT 
CARTER anp Huspanpb, H. C. CARTER III; ISABELLE B. HOYT, a 
Wipow ; AND DR. H. C. NEBLETT. 


(Filed 22 September, 1948.) 


1. Deeds §§ 11, 12: Boundaries § 3a— 

Every deed of conveyance must set forth a subject matter, either certain 
in itself or capable of being reduced to a certainty by a recurrence to 
something extrinsic to which the deed refers. The description must 
identify the land or furnish the means of identifying, under the maxim 
id certum est quod certum reddi potest, the locus in quo. 

2. EKjectment § 15: Boundaries § 3e— 


When resort is had to evidence aliunde to make the description in a 
deed complete, the weight and credibility of the evidence thus offered is 
for the jury. 


Ejectment § 15: Trial § 22b— 

In a petition for partition, converted into an action in ejectment by 
defendants’ plea of sole seizin, where a common source of title is admitted 
and the description, in the deed relied upon by defendants, does not suffi- 
ciently identify the locus in quo as a part of the land conveyed, without 
resort to evidence dehors the deed of defendant, a judgment of nonsuit 
as to plaintiff is erroneous. 


= 


AppraL by plaintiffs from Bone, J., at February Term, 1948, of 
Braurort. Reversed. 
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Petition for partition in which the defendants answered, pleading 
sole seizin. Upon the issue thus raised the cause was transferred to the 
eivil issue docket for trial as in ejectment. 

The plaintiffs are heirs at law of one R. C. Peel, deceased. The 
defendants claim title to the land in controversy by mesne conveyances 
from Samuel Peel, one of the children of R. C. Peel. 

In 1910 R. C. Peel owned a tract of land in Beaufort County on the 
south side of the Military Road and extending to a line 60 feet north of 
the high water mark of Pamlico River. His father devised to him the 
adjoining strip of land 60 feet wide bounded on the north by the first 
tract and on the south by Pamlico River, which tract was used in con- 
nection with or as a part of a fishery. 

On 28 December, 1910, Peel conveyed to his daughter a tract of land 
containing 20 acres, being approximately the middle third of the first 
tract. On the same date he executed and delivered to his son, Samuel 
Peel, a deed containing the description as follows: “A certain tract or 
parcel of land in Beaufort County, State of North Carolina, adjoining 
the lands of Samuel Peel, R. C. Peel, and others, and bounded as follows, 
viz.: Beginning on Griffin’s line 30 feet from the high water mark; 
thence an easterly course, 30 feet from the water, to John Peel’s line; 
thence beginning at a stake on this line 300 feet from John Peel’s line 
and running a northerly course to the Military Road, to a stake 300 feet 
from John Peel’s line; thence with said line to the river, containing 
22 acres, more or less.” 

The petitioners instituted this action for the partition of the second 
tract 60 feet wide extending along the banks of Pamlico River, said 
strip being described in the will of George Peel and in the petition as 
follows: “A strip of land lying on Pamlico River, and running back 
from said river a distance of 60 feet, bordering on the east by the land 
conveyed by me to John Bb. Peel; on the north by my own land; on the 
west by Ellen Griffin’s land; and on the south by Pamlico River.” 

In the trial below plaintiffs offered the will of George Peel showing 
the devise of the land in controversy to R. C. Peel and evidence of their 
relationship as heirs at law of said Peel, together with certain oral 
testimony tending to locate said devise. The defendants offered certain 
record evidence and oral testimony. 

At the conclusion of all the evidence the court, on motion of the 
defendants, entered judgment of nonsuit, and the plaintiffs excepted and 
appealed. 


John H. Bonner and H. S. Ward for plaintiffs, appellants. 
Grimes & Grimes and Rodman & Rodman for defendants, appellees. 
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BarnuiL, J. It is conceded that R. C. Peel owned the land in con- 
troversy. He is the common source of title. Plaintiffs claim as his 
heirs at law. The defendants claim by mesne conveyances from Samuel 
Peel. Apparently, on this record, plaintiffs concede that the Peel deed 
contains a description sufficiently definite to convey the eastern portion 
of the first tract, containing approximately one-third thereof. At least 
they make no claim thereto. They contend that the description does not 
embrace the second or fishery tract and that it is too vague and uncertain 
to admit of parol evidence “to fit the description to the thing.” Hence 
the merits of this appeal turn upon the correct interpretation of the 
deed from R. C. Peel to Samuel Peel. 

“Every deed of conveyance must set forth a subject matter, either 
certain in itself or capable of being reduced to a certainty by a recur- 
rence to something extrinsic to which the deed refers.” Massey v. Belisle, 
94 N. C., 170; Wharton v. Eborn, 88 N. C., 344. The description must 
identify the land or furnish the means of identifying under the maxim, 
id certum est quod certum reddi potest, the locus in quo. Drckens v. 
Barnes, 19 N. C., 490; Self Help Corp. v. Brinkley, 215 N. C., 615, 
2S. E. (2d), 889, and cases cited. 

It is a well recognized principle of law that when the description in 
a deed is not sufficient in itself to denote the land conveyed resort may 
be had to extrinsic evidence when the description furnishes the means 
of identification—that is, when the ambiguity is latent, parol evidence is 
admissible to fit the description to the land. Self Help Corp. v. Brink- 
ley, supra, and cases cited; Kea v. Robeson, 40 N. C., 373; Harrell v. 
Butler, 92 N. C., 20. 

But when resort is had to evidence aliunde to make the description 
complete, the weight and credibility of the evidence thus offered is for 
the jury. Hence it follows that if the description contained in the deed 
does not sufficiently identify the locus in quo as a part of the land con- 
veyed without resort to evidence dehors the deed the nonsuit must be 
reversed. 

The specific description begins on Griffin’s line 30 feet from the high 
water mark and runs thence an easterly course 30 feet from the water 
to John Peel’s line. There is more than one body of water and many 
high water marks in Beaufort County. To which high water mark and 
to what body of water is reference made? Perhaps this defect is sup- 
plied by the admission of the plaintiffs that reference is had to Pamlico 
River and that the beginning point is at the letter “B” on the court map, 
and that the first call runs from “B” to “I”? as shown on the map. Even 
so, it does not so appear on the face of the instrument. The deseription 
then retraces this line 300 feet to another beginning point and runs 
thence a northerly course to Military Road, to a stake 300 feet from 
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John Peel’s line; thence with said line to the river. Jf we adopt the 
view that the last call is for John Peel’s line then there is no call from 
the point on Military Road to John Peel’s line. 

But this is not the material defect as it affects this controversy. The 
last call, “with said line to the river,” assuming that it is the John Peel 
Iie to which reference is made, “overshoots” the point “I,” which is the 
terminus of the first line, and extends to the river. The call for the 
river is as the terminus of a line and not as a natural boundary. There 
is no language used sufficient to extend the line from that point so as to 
enclose the locus in quo. Even if we concede that the general descrip- 
tion “adjoining the lands of John Peel, Griffin, and others” is sufficient, 
by resort to extrinsic evidence, to supply the line from the original begin- 
ning point to the river on the western side of the land in controversy, 
the fact still remains that there is no attempt to close the calls so as to 
embrace the land along the river. Hence the deed does not set forth 
any subject matter certain in itself. 

Whether the description contains latent ambiguities which may be 
explained by evidence alvunde is not presented for decision on this record. 
If we concede that such ambiguities exist and that the deed furnishes 
the means of identifying the land, resort must be had to extrinsic evi- 
dence, the weight and credibility of which must be submitted to the jury. 

Of course, when the plaintiffs are relying on testimony aliunde to 
supply defects in a description and fail to offer sufficient evidence to be 
submitted to the jury a nonsuit is proper. But such is not the case here. 
The defendants rely upon the deed in question. They are the ones who 
seek to identify the land described. Failure of proof in this respect 
aids the plaintiffs. 

The plaintiffs are entitled to have their cause submitted to a jury. 
To that end the judgment of the court below is 

Reversed. 


CRESCENT HAT COMPANY, INC., v. MORRIS CHIZIK. 
(Filed 22 September, 1943.) 


1. Constitutional Law § 23: Judgments § 40— 


Under Art. IV, sec. 1, of the Constitution of the United States a judg- 
ment of a court of another state, when properly authenticated, is entitled 
in the courts of this State to be given full faith and credit. 


2. Judgments § 40— 


In an action in this State, based on a judgment rendered by a court 
of the State of New York, defendant has a right to interpose proper 
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defenses, for example: (1) he may defeat recovery by proof of fraud 
practiced in obtaining the judgment, which may have prevented an adverse 
trial; (2) or show want of jurisdiction of person or subject matter; (3) 
or plead a counterclaim of payments since rendition. 


3. Same: Pleadings § 15— 


Where plaintiff brought an action in this State against defendant, 
based on a judgment of a New York court, and defendant by answer 
alleged as defense and counterclaim (1) false representations of plaintiff 
relating to the merits of the subject matter and made anterior to the 
New York judgment; (2) and an unliquidated claim for damages arising 
out of an independent tort, plaintiff’s demurrer ore tenus to such answer, 
defense and counterclaim was properly allowed. 


ApprEaL by defendant from Clement, J., at April Term, 1943, of 
BuNcOMBE. 

Civil action to recover on judgment obtained in court of record in 
State of New York as hereinafter shown. 

The parties to this action stipulate and agree, as appears in the record 
on this appeal, in substance, that in the municipal court of the City of 
New York, Borough of Manhattan, First District, State of New York, 
a court of record, having a seal, a judgment was rendered in favor of 
Crescent Hat Company, plaintiff there as well as here, against Morris 
Chizik, defendant there as well as here, for the sum of $784.00, which 
included interest and court costs to date of rendition, on which defendant 
received a credit of $272.30 on 5 May, 1939, leaving a balance of $511.70, 
the amount sought to be recovered in this action. 

Defendant, in amended answer further answering the complaint filed 
in this action in which plaintiff declares upon the said judgment, avers, 
summarily stated: (1) That the said judgment was obtained in an action 
instituted by plaintiff against defendant for an alleged breach of contract 
to purchase men’s hats, in which action plaintiff alleged: (a) that in 
April, 1937, its representative at the place of business of defendant in 
Asheville, North Carolina, sold defendant an order of hats, which were 
shipped to defendant but which defendant refused to accept; (b) that 
the hats consisted of a special order made for defendant, by reason of 
which plaintiff could not dispose of them to advantage; and (c) that 
the hats were then in its possession in its warehouse; (2) that upon 
these allegations, denied by defendant, the case came tc trial in March, 
1939, and plaintiff exhibited in court four or five men’s hats and repre- 
sented that the entire shipment of hats made by plaintiff for defendant 
pursuant to order were in possession of plaintiff in its warehouse in 
New York subject to the orders and disposition of cefendant, which 
representations were false and fraudulent and constituted a fraud upon 
the court in that the plaintiff did not have the hats in its warehouse and 
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possession—having prior thereto sold the same and received the sale 
price therefor and full value thereof, of all of which defendant was 
ignorant; (3) that subsequent to the rendition of the judgment as afore- 
said plaintiff, in further effort to cheat and defraud defendant, caused 
an execution to be issued on said judgment and knowingly had a jobber’s 
lot of worthless hats of styles and shapes in vogue many years prior to 
1937 gotten together by plaintiff for the express purpose, levied on, 
advertised and sold under the false assumption by the officers and false 
representation to them by plaintiff that said lot of worthless hats were 
the same hats manufactured by plaintiff for defendant in 1937—the 
defendant had the worthless hats purchased at said sale for price of 
$300, and shipped to him at Asheville, and finding same of “practically 
no value” and unsalable, without seriously affecting the good will and 
prestige of the business he had built up, stored in basement of his store, 
and defendant made no effort to sell them; and (4) that plaintiff not 
only received the proceeds of the sale and disposition of the hats made 
in 1987 under original order, but also received the $300, less the cost of 
court, by reason of all of which plaintiff is not entitled to recover any- 
thing because of the judgment as aforesaid. 

Later, by order of court, defendant amended his answer and averred: 
“That the plaintiff had the original order of hats in its possession for 
the disposition and benefit of the defendant, and while said hats were in 
its possession and before the levy of the execution in New York, as 
aforesaid, the said plaintiff disposed of the original order of said hats 
and converted the same to their own use, thereby injuring and damaging 
the defendant in the sum of $784.00, the reasonable value thereof, and 
the additional sum of $300.00 paid by defendant for the lot of worthless 
hats, as aforesaid, or a total injury and damage to the defendant in the 
sum of $1,084.00,” and prays judgment ‘That the defendant recover of 
the plaintiff the sum of $1,084.00 to be used as an offset and payment of 
the balance shown by the judgment in the New York action,” and for 
eosts and other and further relief. 

In reply plaintiff denied the material averment of the further answer 
of defendant. 

When the case came on for trial in court below, and after the jury 
was impaneled and the pleadings read, plaintiff demurred ore tenus and 
moved to dismiss the further answer and defense and counterclaim. The 
court sustained the demurrer and allowed the motion. Exception by 
defendant. 

Thereupon, on evidence introduced by plaintiff, the issue was submitted 
to and answered by the jury in favor of plaintiff. From judgment 
thereon, defendant appealed to Supreme Court and assigns error. 
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Lee & Lee for plaintiff, appellee. 
J. A. Patla and Don C. Young for defendant, appellant. 


Winzorne, J. The validity of the judgment obtained by plaintiff 
against defendant in the New York court, and sued on in this action, is 
not controverted by defendant. Therefore, under Article IV, section 1, 
of the Constitution of the United States the Judgment when properly. 
authenticated is entitled in the courts of this State to be given full faith 
and credit. However, in challenging a foreign judgment “defendant has 
a right to interpose proper defenses; he may defeat recovery by proof of 
any fraud practiced in obtaining the judgment which may Lave prevented 
him from having an adverse trial of the issue . . . or by showing want 
of jurisdiction either as to the subject matter or as to the person of the 
defendant.” Bonnett-Brown Corp. v. Coble, 195 N. C., 491, 142 S. E., 
772. See also Mottu v. Davis, 151 N. C., 287, 65 S. E., 969; S.c., 153 
N. C., 160, 69 S. E., 68; Williamson v. Jerome, 169 N. C., 215, 85 S. E., 
300. Defendant may also plead as counterclaim payments made since 
the rendition of the judgment. Roberts v. Pratt, 158 N. C., 50, 73 
S. E., 129. 

The defense set up by defendant is (1) that the judgment obtained in 
the New York court was procured by fraud in that plaintiff exhibited 
hats in court and falsely represented that the hats in question were then 
in plaintiff’s possession subject to the orders and disposition of the 
defendant, when in truth and in fact plaintiff had already sold same 
and received full value therefor, and (2) that plaintiff further perpe- 
trated a fraud on and to the damage of defendant by having sold under 
execution worthless hats which plaintiff had substituted for the hats 
involved in the suit in which the New York judgment was obtained. 

Admitting the truth of these averments, as we must do upon demurrer 
in testing the sufficiency of the pleading, the first defense fails in that 
false testimony given at the trial is “held not to constitute extrinsic 
fraud upon which a successful attack upon the judgment can be based,” 
Devin, J., on defendant’s appeal in Cody v. Hovey, 216 N. C., 391, 
5 S. E. (2d), 165, where it is stated that the same rule applies in 
New York, citing Jacobowitz v. Herson, 268 N. Y., 130. See also 
Mottu v. Davis, supra. Furthermore, the alleged false representations 
were anterior to the entry of the judgment in the New York court, and 
relate to the merits of the subject matter, as to which inquiry is pre- 
cluded in suit on such judgment. Land Bank v. Garman, 220 N. C., 585, 
18 §. E. (2d), 182, and cases cited. 

The second defense is nothing more than an unliquidated claim for 
damages arising out of an independent tort which cannct be made the 
subject of set-off or counterclaim. Finance Corp. v. Lane, 221 N. C., 
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189, 19 S. E. (2d), 849; McIntosh, N. C. P. & P., page 494, and there 
is no allegation of payment. 

The judgment below is 

Affirmed. 


HOUSE CHEVROLET COMPANY, INC., v. EDWARD P. CAHOON anp 
MURIAL CAHOON, anno W. A. BEALS. 


(Filed 22 September, 1943.) 
1. Venue § 2a— 


If an action be one in which the recovery of personal property is not 
the sole or chief relief demanded, it is not removable to the county in 
which the personal property is located; but, if the recovery of specific 
personal property is the principal relief sought, the action is removable 
to the county where the property is situated. C. S., 463 (4). 


2. Same— 


Where plaintiff brings an action in the county of his residence, based 
upon a nofe secured by a chattel mortgage on an automobile, against 
three defendants, two of whom executed the said note and mortgage and 
are residents of another county, and the third defendant, who has posses- 
sion of the car, is a resident of a third county, the chief relief sought is 
the collection of the debt and a claim and delivery for the car is only 
ancillary, so that the action should not be removed. 


AppEAL by defendant Beals from Dixon, Special Judge, at April Term, 
1943, of WasHineaTon. 

This is an action instituted in Washington County by the plaintiff, 
the House Chevrolet Company, to collect $275.00, with interest from 
3 January, 1940, from the defendants Edward P. Cahoon and Murial 
Cahoon, alleged to be due on a note executed by said defendants to said 
plaintiff, wherein the ancillary remedy of claim and delivery was invoked 
to recover the possession of a certain Chevrolet automobile upon which 
said defendants Cahoon had executed a chattel mortgage to the plaintiff to 
secure the payment of the note sned on, that said automobile might be 
sold and so much of the proceeds of such sale as might be necessary 
apphed to the payment of said note. At the time of the institution of 
this action in Washington County the plaintiff had its principal office 
in that county, and the automobile was in the possession of the defendant 
Beals in Pasquotank County, and the defendants Cahoon were residents 
of Tyrrell County. 

On 9 July, 1941, summons was issued by the clerk of Washington 
County to the sheriff of Pasquotank County against the defendant Beals, 
which summons was accompanied by the order in the claim and delivery 
proceeding directing the sheriff of Pasquotank to seize the automobile 
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— 


and deliver the same to the plaintiff. Defendant Beals filed a replevy 
bond and retained the possession of the automobile. 

On 12 July, 1941, summons was issued by the clerk of Washington 
County to the sheriff of Tyrrell County for the defendants Edward P. 
Cahoon and Murial Cahoon, which was duly served on 14 July, 1941. 
There accompanied the summons, and was served therewith, a copy of 
an order made by the clerk of Washington County extending the time 
for filing complaint until 28 July, 1941, based upon application of the 
plaintiff wherein it is stated that “the nature and purpose of this action 
are... to obtain immediate possession of the property described in 
the affidavit hereto attached to satisfy a debt upon which property the 
plaintiff is the holder of a chattel mortgage which said debt thereby 
secured is past due and unpaid.” 

On 25 July, 1941, the plaintiff filed the only complaint filed in the 
action in which it alleged: That the plaintiff was a corporation with 
its principal place of business in Washington County; that the defend- 
ants Cahoon became indebted to the plaintiff on 3 January, 1940, in 
the sum of $275.00 and executed and delivered a promissory note for 
said amount on said date; that said note was secured by a chattel mort- 
gage upon a Chevrolet automobile; that no part of said note had been 
paid, although past due, and that the plaintiff is entitled to recover of 
the defendants Cahoon the full amount thereof; that the process in 
claim and delivery had been issued and the said automobile deseribed in 
the chattel mortgage was in the possession of the defendant Beals in 
Pasquotank County and had been seized by the sheriff of that county; 
that the plaintiff was entitled to have said automobile sold and so much 
of the proceeds of such sale as may be necessary therefor applied to the 
payment of said note; and finally prayed that it recover of the defendants 
Cahoon the full amount of the note, with interest, and that it be adjudged 
that the plaintiff is entitled to the possession of the automobile, to have 
the same sold, and the debt owed to it paid from the proceeds of such 
sale. 

The defendant W. A. Beals lodged motion before the clerk of Wash- 
ington County to have the cause transferred to Pasquotank County, for 
that he was a resident of that county and the automobile was in his 
possession in that county. The clerk denied the motion and the defend- 
ant Beals excepted and appealed to the judge at term. 

The cause came on for hearing on appeal before Dixon, J., at term 
and he found as a fact, inter alva, “that all of said process (the two 
summonses and ancillary proceeding in claim and delivery), was actually 
issued, and so intended to be issued, in the same cause,” and “ordered as 
follows: That the summons and ancillary proceeding in claim and 
delivery issued for and served upon W. A. Beals, and the summons for 
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and served upon the defendants, Edward P. Cahoon and Murial Cahoon, 
are and were in, and intended to be in, the same action; that to such 
extent as there was severance between said process, if any, the same is 
abolished and is in all respects consolidated into one action”; and denied 
the motion of the defendant Beals to remove the cause to Pasquotank 
County. 

To the order of the court denying his motion to remove the cause to 
Pasquotank County the defendant Beals objected, excepted and appealed 
to the Supreme Court. 


Carl L, Batley for plaintiff, appellee. 
M. B. Simpson for defendant Beals, appellant. 


Scuenck, J. The question posed by this appeal is as stated in appel- 
lant’s brief, namely, “Did the court commit error in refusing to remove 
this case from Washington County to Pasquotank County?” 

C. S., 468 (4), provides that actions for the recovery of personal 
property must be tried in the county in which the subject of the action 
or some part thereof 1s situated. 

If the action be one in which the recovery of personal property 1s not 
the sole or chief relief demanded it is not removable to the county in 
which personal property is located, Bowen Piano Co. v. Newell, 177 
N. C., 533, 98 8. E., 774; but, on the other hand, if the action be one 
in which the recovery of specific personal property is the principal 
relief sought, the action is removable to the county where the property 
is situated. Farrley Bros. v. Abernathy, 190 N. C., 494, 1380 S. E., 184. 

Therefore, the answer to the question posed lies in the determination 
of whether the sole or chief relief demanded in the case at bar is the 
recovery of personal property. The appellant Beals contends that as 
to him at least it is, in fact he contends as to him it is the only relief 
sought; while the appellee, the House Chevrolet Company, contends 
that the action is a single action against all of the defendants and, when 
considered as a whole, the principal relief sought and demanded is the 
payment of the debt due by the defendants Cahoon to it, and the seizure 
of the personal property upon which they executed a chattel mortgage 
to secure the debt was but ancillary to the principal purpose of the 
action. 

We are of the opinion, and so hold, that the contention of the appellee, 
the plaintiff, is correct, that is, that the chief relief sought 1s the collec- 
tion of the debt, and that the subjection of the automobile to sale for 
such purpose is but incidental. 

The right of the plaintiff to recover the amount of the debt sued for 
is in no wise based upon the seizure and sale of the automobile. In 
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this respect, as in others, the case at bar is distinguishable from Marsh- 
burn v. Purifoy, 222 N. C., 219, 22 S. E. (2d), 481. 

The contention of the defendant that there were two actions pending: 
one against the defendant Beals and one against the defendants Cahoon, 
is untenable for the reason that the court below both found as a fact 
and adjudicated as a matter of law that the summons and ancillary 
proceeding in claim and delivery issued for and served upon W. A. Beals 
and the summons for and served upon defendants Edward P. Cahoon 
and Murial Cahoon were in, and intended to be in, the same action. 
The record furnished sufficient evidence upon which to base this finding 
of fact by the court below and we are therefore bound thereby, and such 
finding of fact supports the conclusion of law which is based thereupon. 

The judgment below is 

Affirmed. 


R. L. CHESSON vy. KIECKHEFER CONTAINER COMPANY, A CORPORATION, 
AND NORTH CAROLINA PULP COMPANY, a CorporatIon. 


(Filed 22 September, 1943.) 


1. Evidence § 29: Trial § 14— 


In a trial before a referee, where by written stipulation counsel on both 
sides agreed, in lieu of offering oral evidence, that the stenographer’s 
transcript of the sworn testimony of the witnesses at a previous trial of 
the case in the Superior Court, together with exhibits, should constitute 
the evidence before the court, there was no error, when this evidence was 
subsequently offered before a jury, for the court to decline to rule on the 
objections interposed when the evidence was originally offered, it appear- 
ing from the record that the only objections originally interposed were 
to testimony which was competent. 


2. Constitutional Law § 17: Reference § 8: Trial § 52— 


While the ancient mode of trial by jury has been preserved in our 
present Constitution, Art. I, sec. 19, the right in civil cases may be waived 
(Art. IV, sec. 13), and in reference cases the failure to except to the 
findings of the referee or properly to preserve the right to jury trial has 
been uniformly held to constitute a waiver. 


8. Constitutional Law § 17: Reference § 13— 


In reference cases the trial by jury is restricted by the statute (C. S., 
573) to the written evidence taken before the referee, which sufficiently 
complies with the constitutional mandate, if the testimcny is taken under 
oath in the manner prescribed by law, with opportunity to cross-examine. 


APPEAL by plaintiff and defendants from Bone, J., at April Term, 
1943, of CHowAN. 
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This was an action to recover damages for the alleged breach of con- 
tract for the cutting and delivery of pulp wood. The case was here 
at Spring Term, 1939, reported in 215 N. C., 112, 1 8. E. (2d), 387, 
and again at Fall Term, 1939, reported in 216 N. C., 387, 4S. E. (2d), 
886, where the pertinent facts are set out. On the last appeal error was 
found and the case sent back for a new trial. Thereafter, at January 
Special Term, 1941, of Chowan Superior Court, Judge Grady, then 
presiding, ordered a compulsory reference, to which order both plaintiff 
and defendants excepted. The referee, from the evidence presented, 
found that no contract had been entered into between plaintiff and 
defendants, or either of them, and that defendants were not lable. 
Upon exceptions to the referee’s report, filed by the plaintiff, issues 
were submitted to the jury at April Term, 1943, resulting in verdict for 
plaintiff and an award of $690.79 damages. 

From judgment on the verdict, plaintiff and defendants appealed. 


J,U. Hall and J. Henry LeRoy for plaintiff. 
Z. V. Norman and W. D. Pruden for defendants. 


DEFENDANTS’ APPEAL. 


Devin, J. Both plaintiff and defendants excepted to the order of 
compulsory reference entered by Judge Grady, but the decision of the 
referee being in favor of the defendants, they filed no exceptions to the 
report. However, the plaintiff did file exceptions to the referee’s find- 
ings and conclusions, demanded jury trial and tendered appropriate 
issues. The defendants moved that the report of the referee be con- 
firmed. This was denied, and the issues which were raised by the 
pleadings and pointed by the plaintiff’s exceptions to the referee’s find- 
ings, were submitted to the jury upon the evidence which had been 
considered by the referee, and verdict was returned in favor of the plain- 
tiff. Defendants’ motion to confirm the referee’s report, on the ground 
that plaintiff had not preserved his right to trial by jury, was properly 
denied. 

Defendants assign error in the ruling of the court in the trial below 
with respect to their right to have their objections to certain testimony 
considered. The question arose out of these facts. It had been agreed, 
by written stipulation, by counsel for the parties in the hearing before 
the referee that in lieu of offering oral evidence ‘the stenographer’s 
transcript of the sworn testimony of the witnesses offered in a previous 
trial of the case in the Superior Court, together with the exhibits, should 
constitute the evidence before the referee. When this evidence, which 
had been presented to and considered by the referee under the stipulation, 
was offered before the jury in the present trial in the Superior Court, it 
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was ruled that under the terms of the stipulation all this evidence was 
in without objection, and the court declined to rule on the objections 
which had been interposed when the testimony was originally offered. 
Whether the court was correct in its interpretation of the effect of the 
stipulation need not be decided since upon examination of the record we 
find that the only objections there appearing were to testimony which 
was competent for the purpose of corroboration, and the jury was so 
instructed. Hence defendants’ assignment of error based on this ground 
cannot be upheld. It was not contended that defendants could be heard 
to offer new objections. 

The defendants in their argument and brief question the constitu- 
tionality of the statute authorizing compulsory reference as being an 
infringement upon the right of trial by jury. Right to trial by jury is 
a basic and fundamental feature of our system of jurisprudence. Jacob 
v. City of New York, 315 U.S., 752. In North Carolina this right has 
been regarded from the earliest times as one of the safeguards of the 
liberties of the people and as one of the essentials to the due administra- 
tion of justice. It was provided in our first Constitution, in 1776, that 
“In all controversies at law respecting property the encient mode of 
trial by jury is one of the best securities of the rights of the people, and 
ought to remain sacred and inviolable.” Denial of this right by legisla- 
tive act was held unconstitutional in Bayard v. Singleton, 1 N. C., 5, in 
1787. The identical language of the original provision has been pre- 
served in sec. 19, Art. I, of the present Constitution. But the right to 
trial by jury in civil cases may be waived (Art. IV, sec. 18, Const. of 
N.C.), and in reference cases the failure to except to the findings of the 
referee or properly to preserve the right to jury trial has been uniformly 
held to constitute a waiver. Brown v. Clement Co., 217 N. C., 47, 
6S. E. (2d), 842; Gurganus v. McLawhorn, 212 N. C., 397, 193 S. E., 
844; Booker v. Highlands, 198 N. C., 282, 146 S. E., 68; Lumber Co. v. 
Pemberton, 188 N. C., 532, 125 8. E., 119. In the :nstant case the 
defendants filed no exception to the referee’s report and waived their 
right to ask for jury trial. However, the plaintiff preserved this right 
and a jury trial was had. It is true the trial by jury in such case is 
restricted by the statute (C. S., 573) to the written evidence taken before 
the referee (Afakely v. Montgomery, 158 N. C., 589, 73 S. E., 999), but 
the competency, in proper cases, of written depositions for the production 
of proof in civil actions is unquestioned. C.S., 1809. In such eases, it 
sufficiently complies with the constitutional mandate if the testimony 
was taken under oath in the manner prescribed by law, with opportunity 
to cross-examine. The right accorded the defendant in a criminal 
prosecution to confront the witnesses against him does not apply to civil 
actions. Art. I, see. 11, Const. N.C. 
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Whether the reference was within the purview of C. S., 573, 1s not 
presented as the defendants did not move to strike out the reference, but 
on the contrary moved to confirm the report and excepted to the court’s 
denial of their motion. Reynolds v. Morton, 205 N. C., 491, 171 S. E., 
781; Brown v. Clement, 217 N. C., 47, 6 S. E. (2d), 842. That the 
plaintiff’s evidence was sufficient to withstand a motion for nonsuit was 
decided in a former appeal. Chesson v. Container Co., 215 N. C., 112 
(114), 1S. E. (2d), 357. 

We conclude that there was no error in the trial below which would 
warrant another trial of this case. 


PLAINTIFF’s APPEAL. 


The only exceptions brought forward by the plaintiff in his assign- 
ments of error relate to the judge’s charge to the jury on the issue of 
damages. rom an examination of the charge on this phase of the case, 
we are left with the impression that the instructions to the jury were 
free from error, and that the plaintiff has no just ground of complaint. 

On defendants’ appeal: No error. 

On plaintiff’s appeal: No error. 


STATE v. CHARLIE DAVIS, JR. 
(Filed 22 September, 19438.) 


1. Homicide §§ 4b, 5, 16— 

The intentional use of a deadly weapon in a homicide imports malice 
and raises a rebuttable presumption of murder in the second degree, 
placing the burden upon the defendant.to show such circumstances as 
may reduce the crime to manslaughter, or entitle him to an acquittal. 


2. Homicide §§ 1, 16, 25— 
When the intentional use of a deadly weapon, in an unlawful manner, 
is admitted or proven and, as a result of such unlawful use, an innocent 
bystander is killed, nothing else appearing, it is murder. 


3. Homicide §§ 16, 25— 

Where no admission is made or presumption raised, calling for an 
explanation or reply on the part of the defendant, the plea of not guilty 
challenges the credibility of the evidence, even if uncontradicted, since 
there is a presumption of innocence which can only be overcome by a 
verdict of the jury. 


4. Homicide §§ 27a, 27d— 
In a homicide case, where the defendant offered no evidence and the 
State’s evidence showed an intentional and unlawful killing with a deadly 
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weapon, without mitigating circumstances which would reduce the offense 
to manslaughter or entitle defendant to an acquittal, there is no error in a 
charge that, if the jury believe the testimony and find the facts, beyond 
a reasonable doubt, to be as all the witnesses testified, it is their duty to 
bring in a verdict of murder in the second degree. 


AppEAL by defendant from Burgwyn, Special Judge, at February 
Term, 1948, of PasquoTanx. 

Criminal prosecution upon indictment charging the defendant with 
the murder of Elijah Spence. 

About 11:30 o’clock on the night of 5 September, 1941, the defendant 
and one George Spence, brother of deceased, were fighting inside of and 
then in front of Wiley Skinner’s place of business on Ehringhaus Street, 
in Elizabeth City, when one Nelson Bass approached with a pistol. 
Bass told George Spence to stop or he would shoot him. The defendant 
told Bass that if he would not shoot Spence to give him the gun and 
that he, the defendant, would shoot him. While Bass and the defendant 
were arguing, Spence ran to the lunchroom of his father, which was 
about a block away. At the time the lunchroom was occupied by 
Alonzo Spence, father of the deceased, Elijah Spence the deceased, and 
a Mr. Thomas. George Spence came into the lunchroom and entered 
a bedroom adjacent thereto. Immediately thereafter the defendant and 
two other boys entered the lunchroom. The defendant fired three shots, 
wounding Alonzo Spence and killing Elijah Spence. 

The defendant immediately left for Norfolk, Va., and was not appre- 
hended until the latter part of January, 1943. After he was arrested, 
according to the evidence, he made the following statement to the chief 
of police of Elizabeth City, to wit: “He and George had been having 
lots of trouble every time they got together; that that night prior to 
the shooting that he and George had had a fight and he went in with 
the intention of hitting George, but did not intend to shoot Elijah. 
That it was an error on his part in shooting Elijah.” 

Verdict: Guilty of murder in the second degree. Judgment: Defend- 
ant be imprisoned in the State Prison for a period of not less than 
seventeen years nor more than twenty years. Defendant appeals to the 
Supreme Court, assigning errors. 


Attorney-General McMullan and Asststant Attorneys-General Patton 
and Rhodes for the State. 


P, G. Sawyer and R. Clarence Dozer for defendant. 


Denny, J. Defendant’s first exception is to the following portion of 
his Honor’s charge: “The law of this State is, that when a killing oceurs 
with a deadly weapon, and I charge you a pistol is a deadly weapon, the 
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law presumes malice, and an unlawful killing with malice is murder in 
the second degree, and when that is established to the satisfaction of the 
jury beyond a reasonable doubt, the prisoner at the bar would be guilty 
of murder in the second degree unless he offers testimony himself or the 
jury can find from the testimony offered against him facts and circum- 
stances that would relieve the crime of murder and thus reduce it to 
manslaughter.” 

The defendant’s objection is addressed to the failure of the court to 
charge the jury that it is the intentional killing of a human being with 
a deadly weapon which raises the presumption of malice. In the case of 
S. v. Burrage, ante, 129, 25 S. E. (2d), 398, cited in support of 
defendant’s contention, it is properly held that where a defendant is on 
trial under an indictment for murder, and contends and offers evidence 
tending to show that he did not intend to kill the deceased but that the 
deceased was shot in a struggle over a pistol in his hand, “failure to 
instruct the jury that the presumption only arises upon an admission, or 
the proof of the fact of an intentional killing with a deadly weapon is 
prejudicial error.” 

Justice Seawell, speaking for the Court in the case of S. v. Debnam, 
292 N. C., 266, 22 S. E. (2d), 562, said: “The intentional use of a 
deadly weapon in a homicide imports malice and raises the rebuttable 
presumption that the defendant is guilty of murder in the second degree, 
placing the burden upon him to show such circumstances as may reduce 
the crime to manslaughter, or entitle him to an acquittal.” In the 
instant case the defendant offers no testimony in mitigation of the charge 
against him. The evidence shows that his use of a deadly weapon was 
intentional, and the fact that he said he intended to shoot George Spence 
and not the deceased does not enhance his position in the eyes of the law. 
Where the intentional use of a deadly weapon in an unlawful mhanner is 
admitted or proven and as a result of such unlawful use an innocent 
bystander is killed, nothing else appearing, 1t is murder. S. v. Lilliston, 
141 N. C., 857, 54 S. E., 427. See also S. v. Utley, ante, 39, 25 
S. E. (2d), 195, and the cases there cited. This exception cannot be 
sustained. 

The second exception is to the following portion of his Honor’s charge: 
“T charge you if you believe the testimony and find the facts to be as 
all the witnesses testified to, beyond a reasonable doubt, it would become 
your duty to find the defendant guilty of murder in the second degree.” 

Stacy, C. J., said in S. v. Singleton, 183 N. C., 738, 110 S. E., 846: 
“Tt is error for a trial judge to direct a verdict in a criminal action, 
where there is no admission or presumption calling for an explanation or 
reply on the part of the defendant.” S. v, Hillis, 210 N. C., 166, 185 
S. E., 663. Where no admission is made or presumption raised, calling 
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for an explanation or reply on the part of the defendant, the plea of not 
guilty challenges the credibility of the evidence, even if uncontradicted, 
since there is a presumption of innocence which can only be overcome 
by a verdict of the jury. S. v. Hill, 141 N. C., 769, 53 8. E., 311; 8. v. 
Reiley, 1138 N. C., 648, 18 S. E., 168. 

Here the defendant offered no evidence, and the State’s evidence shows 
no mitigating circumstances which would reduce the offense to man- 
slaughter or entitle the defendant to an acquittal. On the other hand, 
the evidence shows the defendant intentionally and unlawfully killed 
the deceased with a deadly weapon, which raises the presumption of 
malice, and, nothing else appearing, constitutes murder in the second 
degree. On the evidence as disclosed by the record in this case, we do 
not think the instruction complained of unduly invaded the province of 
the jury. The jury was left free to accept or reject the evidence, but 
instructed as to their duty should they believe the testimony and find 
the facts to be as testified to by all the witnesses, beyond a reasonable 
doubt. S. v. Riley, supra. 

No error. 


STATE v. WILLIAM VICKS. 
(Filed 22 September, 1948.) 


1. Criminal Law § 53a: Trial § 29a— 
A charge to the jury must be considered contextually. 


In a criminal prosecution for rape, the court charged the jury that if 
the State’s evidence satisfied them beyond a reasonable doubt that defend- 
ant had carnal knowledge of prosecutrix, by force and violence, against 
her will, it would be their duty to return a verdict of guilty, but should 
such evidence fail to so satisfy them, then they need nct find defendant 
guilty of rape, where in other parts of the charge the jury was definitely 
instructed not to convict of rape if not so satisfied, there is no error. 


$s. Criminal Law § 41b: Evidence § 22— 
Permission for the solicitor to cross-examine a State’s witness, in a 
criminal prosecution, is within the sound discretion of the court. 
4. Appeal and Error § 38: Trial § 36— 


Where the court, at the time testimony is withdrawn, definitely in- 
structs the jury not to consider same, there is a presumption on appeal 
that the jury obeyed such instruction, unless prejudice appears or is 
shown by appellant, on whom the burden rests. 
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5. Rape § 1d— 


Positive testimony of rape by prosecutrix is sufficient to carry the case 
to the jury, even when her evidence is denied by defendant, and nonsuit 
under C. S., 4643, properly denied. 


AppPEAL by defendant from Bone, J., at March Term, 1943, of 
Crowan. No error. 


This was a criminal action wherein the defendant was charged with 
rape upon his fourteen-year-old daughter. 

The State offered the testimony of the prosecutrix, Ola Dean Vicks, 
to the effect that the defendant struck her several times on the head, 
knocked her down, and while she was prostrate on the floor, forcibly 
and against her will inserted his private parts into her private parts. 
There was adminicular evidence from other witnesses. 

The defendant was the only witness in his own behalf, and denied that 
he struck and knocked down the prosecutrix, and denied that he inserted 
or attempted to insert his private parts into her private parts, and 
testified that the most he did was to slap the prosecutrix, his daughter, 
for disobedience, which angered her. 

From sentence of death predicated upon a jury verdict of guilty of 
rape the defendant appealed, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
Herbert Leary for defendant, appellant. 


Scurenck, J. The appellant reserved exception, and sets out the 
same in his brief, to an excerpt from the charge of the court as follows: 
“But if the State has, by evidence, satisfied the jury beyond a reasonable 
doubt that this defendant had carnal knowledge or sexual intercourse, 
the two terms being synonymous, with the prosecutrix, and that he 
accomplished it by force and violence, and against her will, it would be 
your duty to return a verdict of guilty of rape, as charged in the bill of 
indictment. If the evidence of the State fails to so satisfy you then 
you need not find him guilty of rape, and it would be your duty to 
consider the question of his guilt or innocence upon one of the lesser 
offenses which I have already mentioned and concerning which I will 
instruct you further in a few moments.” 

The words principally assailed in the appellant’s brief are “then you 
need not find him guilty of rape.” It being the contention of the appel- 
lant that the court should have used instead of these words language to 
the effect that “it would be your duty to return a verdict of not guilty of 
the charge of rape.” If the words assailed were standing alone there 
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would be more force to the exception, but when they are read in connec- 
tion with the rest of the charge, as they must be, we find no error therein. 

The court was charging the jury as to the different verdicts they could 
render, namely, guilty of rape as charged in the bill of indictment, 
guilty of an assault with intent to commit rape, guilty of an assault 
upon a female, and not guilty. The instruction given in the charge is to 
the effect that if the jury should fail to find the defendant guilty of rape 
as charged in the bill of indictment then it would become their duty to 
consider the question of his guilt or innocence of the lesser offenses of 
an assault with intent to commit rape or an assault upon a female. 
Therefore, when the court used the words “and it would then become 
your duty to consider the question of his guilt or innocence upon one of 
the lesser offenses,” it was tantamount to charging the jury that if the 
evidence failed to satisfy them beyond a reasonable doubt of the essential 
elements of rape, they would acquit the defendant of that charge, and 
any lack of positiveness that may have arisen, or any option that may 
have appeared to have been given by the phrase “‘you need not find him 
guilty of rape’ was destroyed. 

The instruction is clarified in slightly different language later on in 
the charge as follows: “If you find from the evidence and beyond a 
reasonable doubt that he had carnal knowledge, that is the defendant, 
had carnal knowledge of his daughter, Ola Dean Vicks, forcibly and 
against her will as already defined to you by the court it would be 
your duty to return a verdict of guilty of rape as charged. If you 
do not so find and have a reasonable doubt about it then you should not 
convict him of rape, but you should then consider the question as to 
whether he is guilty of any lesser offense, and if you come to consider 
his guilt or innocence of some lesser offense then you should determine 
whether he is guilty of an assault with intent to commit rape or not.” 

When the whole charge is considered contextually it is definite and 
leaves the jury no option to convict the defendant of rape if the evidence 
failed to satisfy them beyond a reasonable doubt of each of the essential 
elements of the offense. The charge must be considered contextually. 
S.v, Manning, 221 N. C., 70,18 S. E. (2d), 821; 8S. v. Smith, 221 N. C., 
400, 20 S. E. (2d), 360; 8. v. Meares, 222 N. C., 486, 23 8S. E. (2d), 
311; S. v. Hairston, 222 N. C., 455, 23 S. E. (2d), 888; 8. v. Grass, 
ante, 31,258. E. (2d), 193; 8. v. Utley, ante, 39, 25 8. EB. (2d), 195. 

The exception of the defendant to the court’s permitting the solicitor 
to cross-examine a State’s witness is untenable, such permission being 
vested in the sound discretion of the court, In re Will of Williams, 215 
N. C., 259, 1 S. E. (2d), 857; and for the further reason that such 
testimony was ultimately withdrawn from consideration of the jury by 
the court, S. v. Stewart, 189 N. C., 340, 127 S. E., 260. 
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The exception that the court failed in its general charge to instruct 
the jury not to consider the withdrawn testimony is untenable for the 
reason that the court definitely instructed the jury at the time of the 
withdrawal of the testimony not to consider it. “We cannot assume that 
the jury disobeyed the court’s instruction and considered the evidence, 
but we must presume the contrary, unless prejudice appears or is shown 
by the appellant in some way. The burden is on him to prove it.” S. v. 
Lane, 166 N. C., 333, 81 S. E., 620. 

The exceptions addressed to the denial of the defendant’s motion to 
dismiss the action and for a judgment of nonsuit and not guilty, C. S., 
4643, are obviously untenable, since the testimony of the prosecutrix 
alone was sufficient to carry the case to the jury. The credibility and 
weight thereof was for the jury not the court. 

We have given the case the careful consideration which the gravity of 
its result demands, and upon the record we find 

No error. 


JOHN L. MORRISON v. CANNON MILLS COMPANY. 


(Filed 22 September, 1943.) 
Negligence §§ 5, 19a— 

In an action to recover damages against defendant by plaintiff, who was 
an employee of a transportation company engaged in delivering caustic 
soda, a dangerous substance, by truck to defendant’s mills, where plaintiff 
alleged negligence by defendant for failure to furnish him (a) a proper 
place to work, (b) suitable appliances, (c) and sufficient help, and plain- 
tiff’s evidence tended to show that he was unloading caustic soda from the 
tank on the truck to defendant’s tank and the help furnished by defend- 
ant quit at his quitting time and defendant, knowing the absence of help 
and of proper appliances for safety, was injured while attempting alone 
to disconnect the hose from the truck to the tank. Held: (1) Defendant 
owed no duty to plaintiff to furnish a safe place, suitable appliances, and 
sufficient help; and (2) plaintiff on his own evidence, was guilty of con- 
tributory negligence; and (3) judgment of nonsuit was proper. C. S., 567. 


AppEaL by plaintiff from Nettles, J., at June Term, 1948, of Bun- 
COMBE. 

This is an action to recover damages for personal injuries alleged to 
have been caused by the negligence of the defendant, wherein the con- 
tributory negligence of the plaintiff is pleaded in bar of his recovery. 

The allegations of the complaint are to the effect that the plaintiff 
was an employee of and the driver of a truck of the Southern Oil 
Transportation Company, which is not a party to this action, and on 
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11 October, 1942, drove a truck of his employer loaded with caustic 
soda, a dangerous substance, from the plant of the Champion Fibre 
Company, at Canton, North Carolina, to the plant of the defendant, the 
Cannon Mills Company, near Concord, North Carolina, and that after 
unloading the said caustic soda into the receiving tank of the defendant 
company from the tank of the truck of the transportation company the 
plaintiff undertook to disconnect the hose of the truck from the pipe 
of the receiving tank and was injured by caustic soda being blown back 
upon his body, more especially in his eyes, 

In the plaintiff’s brief he states that “The plaintiff contended that the 
proximate cause of his injuries was the negligent failure of the defendant 
to furnish him (a) a suitable and proper place in which to work, (b) 
suitable and proper appliances and equipment with which to work, and 
(c) sufficient help and assistance to assure the proper and safe per- 
formance of the work required to be done by him.” 

The answer of the defendant contains, inter alia, the allegation that 
the plaintiff was contributorily negligent in that he “negligently and 
carelessly undertook to perform said disconnecting operation by himself” 
and that all of the injury which the plaintiff suffered “was proximately 
caused or contributed to by the negligent way and manner in which the 
plaintiff, of his own motion and by himself, undertook to make the 
disconnecting operation, with full knowledge of the way and manner 
in which it could be safely done, obtained from past experience in per- 
forming the identical operation.” 

When the plaintiff had introduced his evidence and rested his case 
the defendant moved to dismiss the action and for a judgment as in 
case of nonsuit (C. S., 567), which motion was allowed, and from judg- 
ment predicated upon this ruling the plaintiff appealed, assigning error. 


Guy Weaver for plaintiff, appellant. 
Smathers & Meekins for defendant, appellee. 


Scuxenox, J. It should be noted in the outset that there was no 
relationship of master and servant or of employer and employee existing 
between the defendant, the Cannon Mills Company, and the plaintiff, 
John LL. Morrison, and that there was no contractual relation existing 
between the plaintiff, or his employer, and the defendant. The plaintiff 
was an employee of the Southern Oil Transportation Company and 
was engaged in driving a truck of his employer in hauling caustic soda 
from Canton, North Carolina, to Concord, North Carolina. In fact, it 
appears from plaintiff’s testimony that he has received an award from 
the transportation company under the Workmen’s Compensation Act 
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based upon the injury alleged in this action. Therefore, it would 
appear that the defendant, the Cannon Mills Company, owed no duty 
to the plaintiff to furnish him either a safe place in which to work, 
proper appliances and equipment with which to work, or sufficient help 
and assistance to assure safe performance of the work. 

However, entertaining the view, as we do, that the plaintiff’s own 
evidence establishes his contributory negligence, it may be conceded, 
though it is not decided, that the defendant was negligent in that its 
employee furnished to assist in unloading the caustic soda from the tank 
on the truck to the receiving tank at the plant of the defendant quit 
the work before the unloading was completed, thereby leaving the plain- 
tiff alone to disconnect the connecting hose and pipe of the truck and 
receiving tank, and in failing to provide water near-by to be used to 
wash off the caustic soda in the event it came in contact with the body 
of those engaged in the unloading, which two acts of negligence are most 
strongly urged in plaintiff’s brief. 

The plaintiff’s own testimony was to the effect that the employee of 
the defendant informed him (the plaintiff) that he was quitting the 
work as quitting time had arrived and he would receive no pay for over- 
time, and further that the plaintiff knew that there was no water imme- 
diately available at the place where the caustic soda was being unloaded, 
and notwithstanding this information and knowledge of the assistant 
quitting the work and of the absence of water near-by, the plaintiff 
alone attempted to disconnect the hose of the tank of the truck from 
the pipe of the receiving tank and in so doing caustic soda was blown 
out of the hose and pipe on to him, which could not be immediately 
washed off, and he was thereby injured. If it was negligence on the 
part of the Cannon Mills Company to fail to furnish an assistant to help 
in the unloading of the caustic soda, a dangerous undertaking, or if it 
was negligence on the part of the Cannon Mills Company to fail to 
have water near-by the place of unloading, and these two derelictions 
were both known to the plaintiff, and, notwithstanding this knowledge, he 
undertook alone the task of unloading, his action in so doing manifested 
a failure to use due care for his own protection in the performance of 
hazardous work, the danger of which was known to him, and constituted 
negligence that contributed to the plaintiff’s injury, and such being the 
ease, under the decisions of this Court, the action was properly dismissed 
and the judgment as in case of nonsuit was properly entered. 

The judgment of the Superior Court is 

Affirmed. 
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INDUSTRIAL BANK OF ELIZABETH CITY, N. C., v. RESOLUTE FIRE 
INSURANCE COMPANY OF PROVIDENCE, RHODE ISLAND. 


(Filed 22 September, 1943.) 


1. Insurance §§ 21, 22d— 


In an action by plaintiff to recover on a fire insurance policy, with loss 
payable clause to plaintiff, as mortgagee, and resisted under provision 
making policy void for failure to give ownership, when other than sole 
and unconditional, where the existence of another mortgage at the time 
of issuance of policy does not affirmatively appear, judgment of nonsuit 
was erroneous. 


2. Same— 


Under fire insurance policy providing that policy shall be void for 
failure to give ownership, when other than sole and uneonditional, the ex- 
istence of an undisclosed mortgage on the insured property, would seem to 
vitiate the policy or relieve the company from liability thereunder, except 
as to any lien, mortgage, or other encumbrance specifically set forth 
therein as required by the policy. 

3. Evidence § 15: Trial § 23: Insurance § 25c— 


Discrepancies and contradictions in plaintiff’s evidence (here whether 
or not suit was brought within the time specified in an insurance policy ) 
are for the jury, and not for the court. 


ApprEAL by plaintiff from Bone, J., at June Term, 1943, of Pasquo- 
TANK, 

Civil action to recover on a policy of insurance. 

The record discloses that on 6 January, 1941, the defendant issued a 
policy of insurance on a Plymouth automobile protecting it against fire 
and lightning, the loss, if any, being made payable to the assured, 
Clarence Griffin, Jr., and the Industrial Bank of Elizabeth City, as its 
interest may appear. The interest of the Industrial Bank, at the time 
of the execution of the policy, was that of mortgagee to the extent of 
$225.40, and at the time of loss this had been reduced to $129.40. 

The contract of insurance contains the following pertinent provisions: 

1. “This entire policy shall be void if the assured has concealed or 
misrepresented any material fact or circumstance concerning this insur- 
ance or the subject thereof.” 

2. “Unless otherwise provided by agreement in writing added hereto, 
and except as to any lien, mortgage, or other encumbrance specifically 
set forth and described in paragraph D of this policy, this company 
shall not be liable for loss or damage to any property insured hereunder 
while subject to any lien, mortgage or other encumbrance.” 

3. “Except as to any lien, mortgage, or other encumbrance specifically 
set forth and described in paragraph D of this policy, this entire policy 


N.C.] FALL TERM, 1943. 391 


BANK wv. INS. Co. 


shall be void unless otherwise provided by agreement in writing added 
hereto, if the interest of the assured in the subject of this insurance be 
or become other than unconditional and sole lawful ownership.” 

4. “No suit or action on this policy ... shall be sustainable... 
unless commenced within twelve (12) months next after the happening 
of the loss.” 

The plaintiff’s mortgage is specifically set forth and described in 
paragraph D of the policy. 

On 6 January, 1941, another mortgage was given on the Plymouth 
automobile in question to secure a note of $38.00, payable to F. Webb 
Williams. This mortgage was registered 14 June, 1941. 

It is in evidence that the subject of the insurance was destroyed by 
fire some time between June and October, 1941. The plaintiff’s action 
was commenced 29 September, 1942. 

From judgment of nonsuit entered at the close of plaintiff’s evidence, 
the plaintiff appeals, assigning errors. 


M. B. Simpson for plaintiff, appellant. 
J. Kenyon Wilson for defendant, appellee. 


Stacy, C. J. Three questions are to be answered in determining the 
correctness of the nonsuit. 

In the first place, while the plaintiff’s mortgage, the policy in suit 
and the Williams mortgage all bear date 6 January, 1941, it does not 
affirmatively appear that the Williams mortgage was in existence at the 
time of the issuance of the policy. Hence, on demurrer to the evidence, 
the question of concealment or misrepresentation concerning this mort- 
gage would seem to be for the jury. Wells v. Ins. Co., 211 N. C., 427, 
190 S. E., 744. 

Secondly, as no provision was made by agreement in writing added to 
the policy for the Wilhams mortgage, its existence at the time of the 
loss would seem to vitiate the policy or relieve the defendant from 
liability thereunder, except as to any hen, mortgage, or other encum- 
brance specifically set forth and described in paragraph D of the policy. 
Roper v. Ins. Co., 161 N. C., 151, 76 8. E., 869. The plaintiff’s mort- 
gage 1s so described in paragraph D of the policy which brings it within 
the exception, and is therefore not affected by the Williams mortgage. 
Bank v, Assurance Co., 188 N. C., 747, 125 S. E., 681. Indeed, the 
exception appears to have been made for the benefit of the plaintiff. 
Dixon v. Horne, 180 N. C., 585, 105 8. E., 270. 

Thirdly, the evidence 1s equivocal as to whether suit was commenced 
within twelve months next after the happening of the loss. This makes 
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it a matter for the twelve. Dozier v. Wood, 208 N. C., 414, 181 S. E., 
336. Discrepancies and contradictions, even in plainti‘f’s evidence, are 
for the jury, and not for the court. Shell v. Roseman, 155 N. C., 90, 
71 8. E., 86. 

The evidence which makes for the plaintiff’s claim appears to be 
sufficient to overcome the demurrer. 

Reversed. 


STATE v. WILLIE PRINCE. 
(Filed 22 September, 1943.) 


1. Homicide §§ 4b, 5, 16— 


The intentional killing of a human being with a deadly weapon implies 
malice and raises a rebuttable presumption of murder in the second degree. 


2. Homicide §§ 16, 27a, 27d— 


In a homicide case, where proofs or admissions have raised a presump- 
tion of murder in the second degree, the law then casts upon the defendant 
the burden of proving to the satisfaction of the jury—not by the greater 
weight of the evidence nor beyond a reasonable doubt, but simply to the 
satisfaction of the jury—the legal provocation that will rob the crime of 
malice and thus reduce it to manslaughter, or that will excuse it alto- 
gether upon the grounds of self-defense, accident or misadventure; and 
a charge that proof ‘to the satisfaction of the jury” requires a stronger 
intensity and higher degree of proof than what is described as proof “by 
the greater weight of the evidence” is erroneous and entitles defendant 
to a new trial. 


ApprEaL by defendant from Blackstock, Special Judge, at March 
Term, 1948, of Swarn. 

Criminal prosecution upon an indictment charging defendant with 
murder of one Clarence Cable. 

In the trial court the defendant entered plea of not guilty and relied 
upon a plea of self-defense. 

On the call of the case for trial the solicitor for the State announced 
in open court that the State would not ask for a verdict of murder in 
the first degree, but would ask for a verdict of murder in the second 
degree or manslaughter, as the facts may warrant. 

Verdict: Guilty of murder in the second degree. 

Judgment: Confinement in State Prison for a term of not less than 
20 nor more than 25 years. 

The defendant appeals to the Supreme Court and assigns error. 
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Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


B.C. Jones, R. B. Morphew, and R, L. Phillips for defendant, appel- 


lant, 


Winsornek, J. Portions of the charge to the jury, to which assign- 
ments of error 7 and 8 are directed and well taken, affect substantial 
right of defendant and exceptions thereto entitle him to a new trial. 

It appears in the record on appeal that the court, after charging the 
jury with respect to the presumptions arising upon the admission or 
proof of an intentional killing of a human being with a deadly weapon, 
properly charged that upon such admission or proof the burden is upon 
the defendant to show to the satisfaction of the jury facts and circum- 
stances sufficient to excuse the homicide or to reduce it to manslaughter. 
S. v. Capps, 184 N. C., 622, 46 S. E., 730; S. v. Quick, 150 N. C., 820, 
64 8. E., 168; S. v. Gregory, 203 N. C., 528, 166 S. E., 387; S. v. 
Terrell, 212 N. C., 145, 193 S. E., 161; 8. v. Bright, 215 N. C., 537, 
2S. E. (2d), 541; S. v. Sheek, 219 N. C., 811, 15 S. E. (2d), 282, and 
numerous other cases. Then, after stating that to meet this burden 
defendant is not required to prove beyond a reasonable doubt the facts 
upon which he relies in excuse or mitigation of the homicide, and after 
defining reasonable doubt, the court continued with the portions to 
which the above exceptions relate as follows: “But the defendant does 
not meet the requirement of the law when he satisfies the jury merely 
by the greater weight of the evidence of the truth of the facts he relies 
on in mitigation, justification or excuse. By the greater weight of the 
evidence is meant simply evidence that is of greater or superior weight, 
or evidence that is more convincing, or evidence that carries greater 
assurance than that which is offered in opposition thereto.” Exception 
No. 7. And “our court has said that the phrase ‘to the satisfaction of 
the jury’ is considered to bear a stronger intensity of proof than that 
‘or by the greater weight or preponderance of the evidence.’ So to prove 
a fact or facts to the satisfaction of the Jury requires a higher degree 
of proof and signifies something more than a belief founded on the 
greater weight of the evidence, but does not require as high a degree or 
as strong an intensity of proof as proof beyond a reasonable doubt.” 
Exception No. 8. 

The intensity of the proof required is that the jury must be satisfied. 
Even proof by the greater weight of the evidence may be sufficient to 
satisfy the jury. Hence, the correct rule as to the intensity of such 
proof is that when the intentional killing of a human being with a deadly 
weapon is admitted, or is established by the evidence, “the law then casts 
upon the defendant the burden of proving to the satisfaction of the 
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jury—not by the greater weight of the evidence nor beyond a reasonable 
doubt—-but simply to the satisfaction of the jury ... the legal provo- 
cation that will rob the crime of malice and thus reduce it to man- 
slaughter, or that will excuse it altogether upon the grounds of self- 
defense, accident or misadventure.” 8S. v. Benson, 183 N. C., 795, 111 
S. E., 869. 

However, there may be found in the opinions of the Court statements 
which if lifted from the context may support the charge as given, but 
when such statements are considered contextually the rule as generally 
stated requires that if there be evidence sufficient for the consideration 
of the jury, of which the court shall be the judge, the intensity of such 
evidence must be “simply to the satisfaction of the jury,” of which the 
jury alone is the judge. 

It is not deemed necessary to deal with other exceptions which may 
not recur on another trial. 

New trial. 


STATE v. WILLIAM HENRY POOLE. 
(Filed 22 September, 1943.) 
Criminal Law § 80— 


In a capital ease, where the time for bringing up the case on appeal has 
expired, in the absence of any apparent error in the record before the 
eourt, the motion of the Attorney-General to docket and dismiss, under 
Rule 17, is allowed. 


Morton by State to docket and dismiss appeal. 


Attorney-General McMullan and Assistant Attorney-General Patton 
for the State. 


Stacy, C. J. At the February Term, 1943, Pasquotank Superior 
Court, the defendant herein, William H. Poole, was tried upon indict- 
ment charging him with the murder of one Andrew Jackson Sawyer, 
which resulted in a conviction of “murder in the first degree,” and 
sentence of death as the law commands on such verdict. 

From the judgment thus entered, the defendant gave notice of appeal 
to the Supreme Court. The clerk certifies that “no case on appeal has 
been filed in my office and there has been no request for transeript of the 
record either by the defendant or his counsel, and therefore the appeal 
has not been perfected.” 
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The time for bringing up the case on appeal has expired, and in the 
absence of any apparent error, which the record now before us fails to 
disclose, the motion of the Attorney-General to docket and dismiss the 
appeal under Rule 17 must be allowed. S. v. Morrow, 220 N. C., 441, 
17S. E. (2d), 507; S. v. Watson, 208 N. C., 70,179 S. E., 455. 

Judgment affirmed. Appeal dismissed. 


J. E. BATTLE v. SOUTHERN RAILWAY COMPANY, MRS. MARGARET 
COLVILLE, ADMINISTRATRIX OF J. L. COLVILLE, ano W. 8. LACKEY. 


(Filed 22 September, 1948.) 
Negligence § 10— 

In an action against a railroad to recover damages for personal injuries 
to plaintiff, a licensee, the doctrine of last clear chance does not apply 
unless such licensee is apparently in a helpless condition upon the railroad 
track, since otherwise the engineer has the right to expect, up to the 
moment of impact, that he will leave the track in time to avoid the injury. 


APPEAL by plaintiff from Blackstock, Special Judge, at May Term, 
1943, of Jackson, 


Strlwell & Stillwell and Don C. Young for plaintiff, appellant. 
W. T. Joyner and Jones, Ward & Jones for defendants, appellees. 


Per Curtam. This is an action against the Southern Railway Com- 
pany and its employees for personal injuries to the plaintiff alleged to 
have been caused by the negligent failure of the defendants to avail 
themselves of the last clear chance to avoid running a train over the 
plaintiff while in a helpless condition on the railroad track of the corpo- 
rate defendant. 

When the plaintiff had introduced his evidence and rested his case 
the defendants moved for a judgment as in case of nonsuit (C. S., 567), 
which motion was allowed, and from judgment accordant therewith the 
plaintiff appealed, assigning errors. 

Since we are of the opinion, and so hold, that there was not sufficient 
evidence to be submitted to the jury of the plaintiff being down or in an 
apparently helpless condition on the track, so that the engineer or fire- 
man saw, or, by the exercise of ordinary care in keeping a proper lookout, 
could have seen such helpless condition of the plaintiff in time to have 
stopped the train before striking him, there was no error in the ruling 
of the court, and the judgment as in case of nonsuit was properly 
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entered. The doctrine of last clear chance does not apply in cases of 
this nature unless the licensee upon a railroad track is in an apparently 
helpless condition, since otherwise the engineer has the right to expect 
up to the moment of impact that he will leave the track in time to avoid 
injury. Justice v. fh. &., 219 N. C., 278, 138 S. EB. (2d), 553; Mercer 
v. Powell, 218 N. C., 642, 12 S. E. (2d), 227. 

The judgment is 

Affirmed. 


G. H. VALENTINE, EXeEcuTorR of THE ESTATE oF CHARLES TREADWELL 
TRASK, DECEASED, v. EDWIN GILL, CoMMISSIONER OF REVENUE. 


(Filed 29 September, 1948.) 
1. Statutes § 5a-—- 


The whole Revenue Act of 1989 and all of its parts are to be considered 
in pari materia, and construed accordingly. 


2. Same— 


The Revenue Act of 1989, ch. 158, sec. 933, gives the Commissioner of 
Revenue the power to construe the said Act and such construction will be 
given due consideration by the courts, although it is not controlling. 


3. Taxation § 18— 


The inheritance tax of the 1989 Revenue Act is not a tax on the prop- 
erty, but on the transfer of the property; and, while there must be an 
identity of the property, which is the subject of the transfer and claimed 
to be recurrently taxed, to qualify for the exemption provided in sec. 12, 
the exemption is allowed only to the transferees as set out in secs. 3 
and 4. 


The exemptions from recurrent inheritance taxes within two years, 
allowed under sec. 12 of the Revenue Act of 1989, are applicable only to 
immediate current transfers of property upon which the tax is imposed ; 
and the relationship as set out in secs. 3 and 4 must exist between the 
transferee and the immediate decedent from whom the property has been 
received. 


Where inheritance taxes, under the Revenue Act of 19389, are paid on 
property passing from a wife’s estate to her husband, who dies within less 
than two years thereafter leaving the same property to a sister of his 
deceased wife, a second inheritance tax must be paid thereon. 


Appxat by plaintiff from Alley, J., at March Term, 1943, of Henprr- 
SON. 

This is a “controversy without action” submitted under authority of 
sections 626, 627, and 628 of the Consolidated Statutes, and heard by 
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consent of parties by Judge Felix E. Alley, without a jury, at the March, 
1943, Term of Henderson Superior Court. It is brought here by the 
plaintiff’s appeal from the judgment therein rendered. 

The controversy concerns the validity of an inheritance tax imposed 
by Article 1, section 1, of the Revenue Act of 1939—chapter 158, Publhie 
Laws of 1939—on a transfer of property coming into the hands of the 
plaintiff, executor under the will of Charles Treadwell Trask, with 
respect to a devise and bequest to Carrie A. Marsh, sister of the deceased 
wife of the testate. 

The facts essential to an understanding of the appeal are as follows: 

On 3 March, 1939, Kathleen M. Trask died intestate, leaving her 
husband, Charles Treadwell Trask, her sole distributee, and under the 
law, entitled to all her personal property remaining for distribution 
after settling the estate. He thus acquired from the estate of his wife 
net assets in the sum of $9,849.30, part of which was paid to him during 
his lifetime, and part of which was paid to his executor by the admin- 
istrator of his wife’s estate. The mbheritance tax upon this transfer 
was duly paid. 

On 8 February, 1940, the said Charles Treadwell Trask died, leaving 
a last will and testament in which, after providing for two small legacies, 
he left the remainder of his property to Carrie A. Marsh, sister of his 
late wife. It is agreed that the amount of the residuary bequest to 
Carrie A. Marsh is $7,840.80, and that it was part of the property 
acquired by Trask from the estate of his wife in the manner above 
described. Upon this transfer to Carrie A. Marsh, the defendant 
Commissioner of Revenue demanded the inheritance tax which he con- 
ceived to be imposed by the above cited provisions of the Revenue Act. 
The plaintiff executor paid the tax under protest, demanded its refund 
in apt time, and brought this action for its recovery. Revenue Act, 
section 936. The actual recovery demanded by the plaintiff is in the 
sum of $617.96—-sinece it is admitted that the legacies provided in the 
will constituted taxable transfers. The amount named is the tax com- 
puted on the value of the assets acquired by Trask from his wife’s estate 
and bequeathed to Carrie A. Marsh, his deceased wife’s sister. 

From a judgment of the court below upholding the tax, plaintiff 
appealed, assigning error. 


G. H. Valentine for plaintiff, appellant. 
Attorney-General McMullan and Assistant Attorney-General Adams 
for defendant, appellee. 


SeaweEL, J. Section 1 (Article 1) of the Revenue Act—chapter 158, 
Public Laws of 1939—imposes an inheritance tax upon transfers of 
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property at a scheduled rate, applicable to the classes named, as set out 
in sections 3, 4, and 5, respectively, designated as Classes A, B, and C. 
We are more immediately concerned with sections 8 and 4, certain 
provisions of which are by reference incorporated in section 12. The 
latter section exempts from recurring taxes within two years under the 
conditions therein named. It is as follows: 

“Sec. 12. Recurrine Taxes.—Where property transferred has been 
taxed under the provisions of this article, such property shall not be 
assessed and/or taxed on account of any other transfer of like kind 
occurring within two years from the date of the death of the former 
decedent: Provided, that this section shall apply only to the transferees 
designated in Sections three and four of this article.” 

By the proviso in this section the exemption is limited to transferees 
designated in sections 3 and 4 of the statute, and to this we must look 
for their definition. Section 3 designates certain Class A beneficiaries, 
who are defined as lineal issue or lineal ancestor, or husband or wife 
of the person who died possessed of such property, or stepchild of such 
person, or child adopted by the decedent according to applicable law. 
The transferees designated in section 4 as Class B beneficiaries are 
defined as follows: The brother or sister, or descendant of either, or the 
uncle or aunt by blood of the person who died possessed. There is a 
further class, C, consisting of strangers to the blood, which is mentioned 
here only in connection with what we may further have to say as to the 
policy of the law. 

Carrie A. Marsh, the residuary beneficiary under the will of Trask, 
is the sister of Kathleen M. Trask, from whom the property was derived 
through the succession of Trask under the intestate laws during the 
two-year period, but is a stranger to Trask, from whom she received the 
property, with respect to any relationship mentioned in sections 3 and 4 
as conditions necessary to the exemption. The taxability of the transfer 
under the will, therefore, depends on whether she must rely for the 
exemption on a relationship to Trask, the decedent from whom she 
received the property, or may be permitted to establish such relationship 
with Kathleen M. Trask, from whom the property was mediately 
derived. This resolves itself substantially into the question: What 
decedent does the statute intend to designate as “the person who died 
possessed” of the property, as used in sections 3 and 4? Does it mean 
any person who may have died possessed during the two-year period, or 
does it refer only to the decedent concerned with the transfer sought to 
be taxed ? 

If the statute under consideration were doubtful or equivocal in its 
significance, there might be more need to rely upon the rules of con- 
struction presented to us by the contending parties. In terms the 
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Revenue Act gives to the Commissioner of Revenue the power to con- 
strue the law—-section 933—and such construction will be given due 
consideration by the courts, although it is not controlling. Reade »v. 
Durham, 173 N. C., 668, 92 S. E., 712; Commissioners v. Board of 
Hducation, 163 N. C., 404, 408, 79S. E., 886. It is pointed out by the 
defendant Commissioner that 1t has been so construed as to make the tax 
applicable under the facts of this case; that this construction has had 
the approval of the Attorney-General in an advisory opinion, controlling 
upon the Department until reversed or modified by court action; and 
that it has been uniformly followed in the administration of the law and 
presumably acquiesced in by the Legislature, which has not seen fit to 
make any modifying amendment. fobertson v. Downing, 127 U. S., 
607, 32 L. Ed., 269; Helvering v. Winmill, 305 U.S., 79, 82 L. Ed., 52; 
Powell v. Maxwell, 210 N. C., 211, 186 S. E., 326; Cannon v. Maxwell, 
205 N. C., 420, 171 8. E., 624; Hannah v. Board of Commissioners, 
176 N. C., 395, 97 S. E., 160; Commissioners v. Board of Education, 
supra; Gill v. Commassioners, 160 N. C., 176, 76 S. E., 208. The de- 
fendant further points out that the exemption sought under section 12 
is in the nature of an exception to the general taxing provisions of the 
statute—section 1 of this article—and that the burden rests upon the 
plaintiff to show that the beneficiary of the estate he represents is 
qualified for the exemption by bringing her within these exceptive pro- 
visions of the law, strictly construed. Odd Fellows v. Swain, 217 N. C., 
632, 9 S. E. (2d), 865; McCanless Motor Co. v. Maxwell, 210 N. C., 
725, 188 S. E., 389; Stedman v. Winston-Salem, 204 N. C., 208, 
205, 167 S. E., 818. All of which must be conceded. On the other 
hand, the plaintiff urges upon us that the incidence of the law upon 
the party and property taxed, and the consequences of its enforce- 
ment, must be considered in construing it; and if we should conceive the 
Act as having two possible meanings with reasonable doubt as to which 
was intended, this, too, is within recognized rules of interpretation. 
Trust Co. v. Young, 172 N. C., 470, 90 S. E., 568; S. ». Johnson, 
170 N. C., 685, 86 S. E., 788; Tax Commission v. Harrington, 126 
Md., 157, 94 A., 5387. Thus, the plaintiff contends that the con- 
struction placed upon the law by the Commissioner has resulted in bring- 
ing about a recurrent taxation within the two-year period on the transfer 
of property actually derived, although mediately, from a sister of the 
beneficiary, which it is contended is against the spirit of the law, con- 
trary to its policy, and an event which section 12 of the Revenue Act, 
properly construed, was intended to prevent. 

We think, however, that we need hardly go much further than the 
grammatical construction and syntax of the law to find its meaning. 
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The categories of relationship named in sections 3 and 4 are stated 
with that precision which 1s necessary to a taxing measure, and are 
both inclusive and exclusive, and are controlling in applying the exemp- 
tion. To qualify for the exemption there must, of course, be an identity 
of the property which is the subject of the transfer and claimed to be 
recurrently taxed. However, the tax is not on the property, but on the 
transfer; and the exemption is to the transferee. Trust Co. v. Maxwell, 
221 N.C., 528, 208. E. (2d), 840; Hagood v. Doughton, 195 N. C., 811, 
143 S. E., 841. 

When there have been successive transfers of the property during the 
two-year period, we think there is sound reason for holding that the 
law intends to limit and define the exemption to the cireumstances 
attending the immediate transfer sought to be taxed, and to limit the 
transferee claiming the exemption to the relationship existing between 
such transferee and the decedent from whom the estate is received—such 
transferee must be a Class A or Class B beneficiary of such decedent. 

The whole Revenue Act, of which section 12 and its inelusive refer- 
ences are a part, has a connotation of application to the current transfer 
upon which the tax is imposed—and all of its parts are to be considered 
in part materia. This is particularly true of sections 8 and 4, which 
are more definitely expressive of the general intent of the exempting 
section 12. There the significant terms referred to in section 12 are 
connected with other matters too obviously concerned with the current 
transfer to be ignored—the classifications and applied rates. So con- 
nected, the term “‘person who died possessed of the property,” nothing 
else appearing, would leave no doubt that it had reference to the imme- 
diate transfer. We cannot see that it is further generalized by anything 
we find in section 12. Each of the terms incorporated in section 12 by 
reference to sections 3 and 4 have, by their syntax, the same connota- 
tion—noscitur a soctis, 

If it were necessary to invoke any ‘policy to sustain the construction of 
the statute, which we regard as unambiguous, we think it may be found 
in the Act itself. Radical differences in the rate of the sax imposed are 
observed between Classes A, B, and C—proceeding from those most 
intimately related by consanguinity and domestic ties, through the class 
less closely related, down to utter strangers. It is not remarkable that 
this policy should be reflected when we come to total exemption from 
recurrence of the tax within the two-year period. The Act reflects the 
same philosophy which underlies the statutes of descent and distribution. 
It recognizes in the decedent the privilege of disposition of his property ; 
and, if not the moral and social obligations which rest upon him with 
respect to its exercise, yet, indeed, the fitness of his provision for those 


e 


more closely related to him by consanguinity or marital ties. This 
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privilege may be exercised either by testamentary disposition or by 
leaving his property to be distributed under the law—which he may find 
to be in accord with his desire; as, indeed, public policy, as reflected in 
the statutes of descent and distribution when that desire is left unex- 
pressed, is in substantial agreement with a natural, voluntary distribu- 
tion. There is, therefore, a sound basis for the exemption provided in 
the Act when we confine it to the immediate transaction—none at all 
when we extend it to more remote transfers which do not contemplate 
the adventitious transfer to a person who happens to be related within 
the categories prescribed in the Act to a former decedent from whom 
the property 1s derived. 

It cannot be denied that there is a relationship between all of the 
parties to this transaction, which has a moral appeal. Jn the exercise 
of its prerogative the Legislature might have extended the exemption 
to cover the facts and circumstances of this case; but it has not done so, 
and we cannot amend the law—nor do we suggest that the Legislature 
has been unwise in the exercise of its discretion. Simply stated, the 
bequest to Carrie A. Marsh is taxable because of her want of relationship 
to the testator within the categories named in the exemptive provisions 
of the law. 

The judgment of the court below is 

Affirmed. 


JESSIE FROY FRANCIS v. W. B. FRANCIS anp MARSHALL FRANCIS, 
ADMINISTRATORS OF J. J. FRANCIS, DECEASED. 


(Filed 29 September, 1948. ) 


1. Executors and Administrators § 15d: Contracts § 5— 


Where certain family relationships exist, the performance of valuable 
services by one member of the family for another, within the unity of 
the family, is presumed to have been rendered pursuant to a moral or 
legal obligation and without expectation of compensation; but this is a 
presumption which may be overcome by proof of an agreement to pay, or 
of facts and circumstances permitting the inference that payment was 
intended on the one hand and expected on the other. 


2. Same— 
The rule, that services within the family unity are presumed to be 
gratuitous, is not recognized in this State to such an extent as to raise the 
presumption against a daughter-in-law or a son-in-law. 


3. Trial § 49: Appeal and Error § 37b— 


The allowance or denial of a motion to set aside the verdict, on the 
ground of an excessive recovery, is within the sound diseretion of the 
trial judge. 
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ApprEAL by defendants from Johnson, Special Judge, at March Term, 
1943, of NortHampton. No error. 

This was an action to recover for services rendered defendants’ intes- 
tate. Plaintiff’s evidence tended to show that she was daughter-in-law 
of the decedent, lived in the home with him and performed needed per- 
sonal services for him during several years preceding his death when he 
was in ill health following a paralytic stroke. Defendants’ evidence 
tended to show the services were gratuitous, were in consideration of 
gifts to plaintiff and her husband, and were of less value than claimed. 

In response to issues submitted to them the jury found that plaintiff 
rendered the services to defendants’ intestate as alleged, and that at 
the time payment therefor was intended by the decedent and expected 
by the plaintiff. Substantial recovery was awarded. 

From judgment on the verdict, defendants appealed. 


Gay & Midyette for plaintrff. 
Eric Norfleet, Lloyd J, Lawrence, R. Jennings White, and Russell H. 
Johnson for defendants. 


Devin, J. Defendants contend that their motion for judgment of 
nonsuit should have been allowed, for the reason that the plaintiff was 
the daughter-in-law of the decedent; living with him in his home as a 
member of the family, and hence was under obligation to render house- 
hold and personal services without additional compensation. They 
point out that there was no express contract to pay, and that under the 
circumstances the legal presumption that the services were gratuitously 
rendered has not been successfully rebutted. 

The legal principles involved seem to have been well settled by the 
decisions of this Court. The general rule that the performance of 
valuable services for one who knowingly and voluntarily accepts the 
benefit thereof raises the implication of a promise to pay, is subject to 
the modification that, where certain family relationships exist, services 
performed by one member of the family for another, within the unity of 
the family, are presumed to have been rendered in obedience to a moral 
obligation and without expectation of compensation. Wunkler v. Killian, 
141 N. C., 575, 54 8S. E., 540; Brown v. Williams, 196 N. C., 247, 145 
S. E., 233; Ketger ». Sprinkle, 207 N. C., 738, 178 S. E., 666. “But,” 
said Stacy, C. J., in Nesbitt v. Donoho, 198 N. C., 147, 150 S. E., 875, 
“this is a presumption which may be overcome by proof of an agreement 
to pay, or of facts and circumstances permitting the inference that 
payment was intended on the one hand and expected on the other.” 

In the most recent case in which this question was considered, Landreth 
v. Morris, 214 N. C., 619, 200 S. E., 378, the Court declined to give 
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effect to the presumption of gratuitous service in a case where the 
services were rendered by a daughter-in-law to her father-in-law. Justice 
Seawell, delivering the opinion, uses this language: “As to the feme 
plaintiff, the daughter-in-law, we note the rule that in this State the fact 
of ‘family unity,’ of itself, is not sufficient to give rise to the presumption 
of gratuitous service; there must also be a certain relationship between 
the parties from which it may be supposed the services were referable 
to some moral or legal duty which the servitor recognizes as impelling. 
... It eannot be said that usage in this State recognizes the moral 
responsibility of a daughter-in-law, or a son-in-law, to such an extent 
as to raise a presumption of gratuitous service arising out of that rela- 
tion. The presumption is adopted in Callahan v. Wood, supra (118 
N.C., 752, 248. E., 542), repudiated in Dunn v. Currie, 141 N. C., 123, 
53 8. E., 533; ignored in Henderson v. McLain, 146 N. C., 329, 59S. E., 
873; and denied in Nesbitt v. Donoho, 198 N. C., 147, 150 S. E., 875.” 

Applying those principles to the facts in the case at bar, we think 
there was evidence, considered in the most favorable light for the plain- 
tiff, tending to show that plaintiff’s services were, at the time, intended 
to be paid for by the decedent, and were rendered by the plaintiff with 
that expectation. The motion for judgment of nonsuit was properly 
denied. 

The defendants assign error in the ruling of the trial court with 
respect to certain testimony admitted over defendants’ objection and to 
which exceptions were noted, but from an examination of the record 
we find no prejudicial error in the rulings complained of. Certain ques- 
tions propounded to defendants’ witnesses were excluded by the court, 
but the record does not disclose what answers, if any, the witnesses would 
have made, hence no error is apparent. Defendants also assign error 
in the court’s instructions to the jury as to the reasonable value of the 
plaintiff’s services, on the ground that no definite basis for determining 
the amount was shown. We think, however, this was properly left to 
the jury, the particular services rendered having been described in 
detail by plaintiff’s witnesses. 

In their brief and oral argument defendants suggest error in certain 
other of the court’s instructions to the jury, but in the absence of timely 
exception, or assignment of error based thereon, these questions are not 
properly presented for our decision. 

The defendants’ exception to the denial of their motion that the 
verdict be set aside on the ground that the recovery was excessive does 
not avail them on appeal to this Court, since the motion was addressed to 
the sound discretion of the trial judge and no abuse of discretion is 
suggested. 

In the trial we find 

No error. 
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STATE v. W. B. McKEON, Atras ARTHUR ROSSE. 
(Filed 29 September, 1948.) 


1. Appeal and Error § 1— 


An appeal is for the purpose of correcting alleged errors of law appar- 
ent on the face of the record. 


2. Appeal and Error § 5— 


On a motion in arrest of judgment, made originally in the Supreme 
Court, it is appropriate to grant the relief, when, and only when, some 
fatal error or defect appears on the face of the record proper. 


3. Indictment § 9: Criminal Law §§ 14, 20— 


Where there is no challenge to the indictment prior to a plea of guilty, 
under C. S., 4606, the offense is deemed to have been committed in the 
county alleged in the indictment. 


4, Criminal Law §§ 17, 77d— 


In a criminal prosecution, where defendant entered a plea of guilty 
and thereafter appealed, on “an agreed case on appeal” wherein it was 
stated that the offense was committed in a county other than the county 
appearing in the indictment, this discrepancy will be disregarded, first, 
beeause it is at variance with the record, and second, because of its 
immateriality, as the appeal is from a judgment rendered on a plea of 
guilty. 


AppEaL by defendant from Parker, J., at May-June Term, 1948, of 
EDGECOMBE. 

Criminal prosecution tried upon indictment charging the defendant 
with breaking into Sprinkle’s Service Station in Edgecombe County on 
30 May, 1948, and stealing therefrom money and goods of less than $20 
in value, the property of Sprinkle’s Service Station. 

To this indictment, the defendant, a 16-year-old boy from Worcester, 
Mass., came into court and pleaded guilty. 

Judgment: Six months on the roads, to be suspended for two years 
upon condition that the father of the defendant pay the costs and take 
the defendant back home with him. 

On 11 June, 1943, the defendant served notice of appeal, and stated in 
the notice that the “appeal is taken because the said judgment is contrary 
to law and the evidence in the case.” 

In an “agreed case on appeal,” signed by the solicitor and counsel for 
the defendant, it is stated that the defendant was first tried in the 
Recorder’s Court of Rocky Mount and bound over to the Superior 
Court of Edgecombe County; that he was without counsel or guardian 
to assist him prior to entering his plea of guilty in the Superior Court 
and that Sprinkle’s Service Station is not located in Edgecombe County, 
but is located in that portion of Rocky Mount which is in Nash County. 
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It does not appear that this last circumstance was brought to the .atten- 
tion of the trial court. Thereafter, following the adjournment of the 
May-June Term of court, the defendant’s father came to Tarboro and 
employed counsel, who immediately gave notice of appeal. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
H. H. Philips for defendant. 


Stacy, C.J. The defendant pleaded guilty to the charge as contained 
in the bill of indictment. There was no other plea before or after judg- 
ment in the Superior Court. The appeal is to correct alleged errors of 
law apparent on the face of the record. S. v. Calcutt, 219 N. C., 545, 
15 S. E. (2d), 9; S. v. Warren, 113 N. C., 683, 18 S. E., 498; 9. ». 
Finch, 218 N. C., 511, 11 S. E. (2d), 547; 2 Am. Jur., 987. 

On motion in arrest of judgment, made initially in this Court, S. v. 
Finch, supra, it is appropriate to grant the relief, when, and only when, 
some fatal error or defect appears on the face of the record proper. S&. v. 
Black, 216 N. C., 448, 5 S. E. (2d), 3138; S. v. McKnight, 196 N. C., 
259, 145 S. E., 281; S. v. Bryson, 173 N. C., 808, 92 S. E., 698; S. v. 
Turner, 170 N. C., 701, 86 S. E., 1019. .No such error or defect appears 
on the face of the record in the instant case. S. v. Linney, 212 N. C., 
739, 194 S. E., 470. It is true, in the “agreed case on appeal” the 
offense is laid in Nash County, rather than in Edgecombe, which would 
be fatal if it appeared in the indictment, S. v. Beasley, 208 N. C., 318, 
180 8. E., 598, but this discrepancy is to be disregarded, first, because 
it is at variance with the record proper, S. v. Wheeler, 185 N. C., 670, 
116 8. E., 413; Ins. Co. v. Bullard, 207 N. C., 652, 178 S. E., 118, and 
second, because of its nmmateriality as the appeal is from a judgment 
rendered on a plea of guilty. S.v. Abbott, 218 N. C., 470, 11 S. E. (2d), 
539. We are confined to the case as it was made to appear in the Supe- 
rior Court. 

It is provided by C. S., 4606, that in the prosecution of all offenses it 
shall be deemed and taken as true that the offense was committed in the 
county in which by the indictment it is alleged to have taken place, 
unless the defendant shall deny the same by plea in abatement. JS. v. 
Oliver, 186 N. C., 329, 119 8. E., 370; S. v. Noland, 204 N. C., 329, 
168 S. E., 412. Hence, as no challenge to the sufficiency of the indict- 
ment was interposed prior to the defendant’s plea of guilty, the offense 
is deemed to have been committed in Edgecombe County. 8S. v. Ray, 
209 N. C., 772, 184 S. E., 886; S. v. Shore, 206 N. C., 743, 175 8. E,, 
116. 

On the record as presented, no fatal error has been made manifest. 
The result, therefore, cannot presently be disturbed. 

Affirmed. 
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JOHN A. DALTON v. STATE HIGHWAY AND PUBLIC WORKS 
COMMISSION. 


(Filed 29 September, 1943.) 
1. State § 2a—. 


A state cannot be sued in its own courts or elsewhere unless it has 
consented to such suit, by statutes or in cases authorized by provisions 
of the organic law, instanced by Art. III, Const. of U. S.; Art. IV, see. 9, 
Const. of North Carolina. 

2. State § 1— 

The State Highway and Public Works Commission is an unincorporated 
governmental agency of the State and not subject to suit except in the 
manner expressly authorized by statute. 

3. State § 2a: Eminent Domain §§ 6, 14— 


The special proceeding, provided by C. 8., 3846 (bb) and 1716, is to fur- 
nish a procedure to condemn land for a public purpose and to fix com- 
pensation for the taking thereof and does not in any way authorize an 
action for breach of contract. 


ApPpEAL by respondent from ‘Alley, J., at April Term, 1948, of 
RUTHERFORD. 

This is a special proceeding instituted under the provisions of C. S., 
3846 (bb) and 1716, et seg., wherein the petitioner, John A. Dalton, 
seeks to recover damages for the taking of his land by the respondent, 
the State Highway and Public Works Commission, for widening of a 
state highway, U. 8S. No. 74, near the village of Chimney Rock, in 
Rutherford County, and included in the items of damage alleged in the 
petition, by amendment, is the failure of the respondent to comply with 
its agreement with the petitioner, made prior to the moving of petition- 
er’s house, to replace such house upon a good foundation in as good a 
condition as it was in its original state. 

The following issues were submitted to the jury, and answered thereby 
as shown, to wit: 

“1, What sum, if any, is the petitioner entitled to recover of the 
respondent by reason of the widening of the highway at the place in 
question? Answer: ‘$900.00.’ 

“9. What benefits, general or special, if any, accrued to the petitioner 
by reason of the widening of said highway? Answer: ‘None.’ 

“3. Did the respondent agree to remove petitioner’s residence in as 
good condition as it was in its original state? Answer: ‘Yes.’ 

“4, Did respondent commit a breach of said contract, as alleged in 
the petition? Answer: ‘Yes.’ 

“5. What damage, if any, is petitioner entitled to recover by reason of 
said breach? Answer: ‘$1,100.00,’ ” 
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From judgment for $2,000.00 predicated on the verdict, in favor of 
the petitioner the respondent appealed, assigning errors. 


R. LL. Whitmire and J. S. Dockery for petitioner, appellee. 
Charles Ross and Ernest A. Gardner for respondent, appellant. 


ScuEenck, J. The respondent objected and reserved exception to the 
submission of issues 3, 4, and 5, which relate to the petitioner’s allegation 
and contention that he is entitled to recover damages for breach of con- 
tract to place petitioner’s house on a good foundation in as good condition 
as it was in its original state, in addition to damages for the taking of 
his land for the widening of the highway. We are constrained to hold 
that this exception is well taken. The State Highway and Public Works 
Commission is an unincorporated governmental agency of the State and 
not subject to suit except in the manner expressly authorized by statute. 
McKinney v. Highway Com., 192 N. C., 670, 185 8. E., 772; Yancey 
v. Highway Com., 222 N. C., 106, 22 S. E. (2d), 256. The purpose of 
the special proceeding provided by C. S., 3846 (bb) and 1716, is to 
furnish a procedure to condemn land for a public purpose and to fix com- 
pensation for the taking thereof, and does not in any way authorize an 
action for breach of contract. A State cannot be sued in its own courts 
or elsewhere unless it has expressly consented to such suit, by statutes 
or In cases authorized by provisions in the organic law, instaneed by 
Art. III, Const. U. S.; Art. IV, sec. 9, Const. of North Carolina; Car- 
penter v. R. R., 184 N. C., 400, 114 S. E., 693; and for the further 
reason, 1t would seem, that in a special proceeding for condemnation, 
being entirely statutory, a cause of action for breach of contract cannot 
be joined, and in such proceeding the measure of recovery is limited to 
the difference between the fair market value of the land before and after 
the taking thereof, with due allowance for general and special benefits 
accruing from the improvement of the highway. Allen v. R. R., 102 
N. C., 381,98. E., 4; Abernathy v. BR. R., 150 N. C., 97, 63 8S. E., 180. 

For the error in submitting the issues to which exception was reserved 
the respondent is entitled to a new trial and it is so ordered. 

New trial. 


CLEO WILSON vy. SOUTHERN RAILWAY COMPANY. 
(Filed 29 September, 1948.) 
Negligence § 10— 


In an action for the negligent injury by defendant of plaintiff, who 
drove a tractor, to which were attached plows, on the railroad track of 
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defendant, where it stalled and plaintiff remained on the track in an 
attempt to get the tractor and plows across, after he had seen defendant’s 
train approaching, until injured, judgment of nonsuit was proper on 
authority of Temple v. Hawkins, 220 N. C., 26. 


AppraL by plaintiff from Alley, J., at March-April Term, 1943, of 
TRANSYLVANIA. 

Civil action to recover for injuries allegedly resulting from actionable 
negligence of defendant. 

Evidence for plaintiff in the trial court tends to show in brief these 
facts: Plaintiff was injured on the morning of 18 December, 1942, when 
stricken by a freight train of defendant moving on its line of railroad 
from Hendersonville toward Brevard in the State of North Carolina 
at a farm road crossing over the railroad track. He was operating a 
tractor to which plows were attached. As he traveled along the farm 
road at a speed of five or ten miles per hour, and when “about 25 or 50 
feet” from the railroad track at the crossing, where the track towards 
Hendersonville was in view for a distance of five hundred yards, plaintiff 
looked in that direction and no train was in sight. Thereupon, he 
changed “into low gear to ease the tractor across,” but after the front 
wheels of the tractor passed over the rail of the track the plows caught 
against the rail. About two minutes later the train hit him. From the 
time plaintiff looked when “about 25 or 50 feet” from the track, and 
after looking in other direction, plaintiff had his head down watching 
the plows, and he did not again look down the railroad track in the 
direction of Hendersonville until he saw the train “‘something like ten 
or fifteen feet” away, after which he “started to get out and jump off” 
but the train hit him. 

There was judgment as of nonsuit at close of evidence of plaintiff, 
from which he appeals to the Supreme Court and assigns error. 


Edward H, McMahan for plaintiff, appellant. 
W. T. Joyner and Jones, Ward & Jones for defendant, appellee. 


Per Curtam. The factual situation here is similar to that in the 
recent case of Temple v. Hawkins, 220 N. C., 26, 16 S. E. (2d), 400. 
The decision there, in conformity with well established principle in long 
line of decisions in this State, is appropriate here. Hence, under author- 
ity of that case, the judgment below is 

Affirmed. 
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ED. N. VANCE v. E. C. GUY, D. T. VANCE, LLOYD ALDRIDGE, anp 
JEFF HOWELL. 


(Filed 13 October, 1943.) 


1. Minerals and Mines § 2: Estates § 1— 


When rights to the minerals in land have been, by deed or reservation, 
severed from the surface rights, two distinct estates are created, and the 
estate in the mineral interests is subject to the ordinary rules of law 
governing the title to real property. 


he 


. Minerals and Mines § 3: Adverse Possession § 17— 


The presumption, that one in possession of the surface of land has also 
possession of the minerals, does not apply when these rights have been 
segregated. 


3. Adverse Possession §§ 5, 9a— 


Where one enters into possession of land, under a deed purporting to 
convey the land by definite lines and boundaries, without reservation or 
exception, his deed constitutes colorable title to the entire interest and 
estate in the land, in accordance with the maxim, cujus est solum, ejus 
est usque ad coelum et ad inferos. 


4. Adverse Possession §§ 3, 6— 


Possession of real property, to be adverse, must be actual, open, decided 
and as notorious as the nature of the property will permit, indicating 
assertion of exclusive ownership and of an intention to exercise dominion 
against all other claimants. Such possession must be continuous, though 
not necessarily unceasing, for the statutory period, and of such character 
as to subject the property to the only use of which it is susceptible. 


5. Adverse Possession § 9b— 


Where one enters into possession of land, under a colorable title which 
deseribes the land by definite lines and boundaries, and occupies and 
holds adversely a portion of the land within the bounds of his deed, by 
construction of law his possession is extended to the outer bounds of his 
deed, and possession so held adversely for seven years ripens his title to 
all the land embraced in his deed which is not actually occupied by 
another. 


6. Adverse Possession §§ 3, 19, 20— 


Where plaintiff’s evidence tends to show his actual possession of a part 
of a 375-acre tract of land and his continuous operation of three or four 
mines thereon, the question becomes one not of extent of possession but 
of its character, and a charge to the jury, that plaintiff’s possession would 
depend upon the size of his operations, was error. 


7. Evidence § 34— 


A will, duly proven and allowed in New York according to our statute, 
C. 8., 4152, when it appears that an exemplified copy thereof so showing 
has been recorded here in the county where the land lies, is admissible in 
evidence in the courts of this State, as a link in a chain of title. 
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APPEAL by plaintiff from Pless, J., at July Term, 1943, of Avery. 
New trial. 

Plaintiff instituted this action to establish his title to the mineral 
rights in a tract of land containing 375 acres, and to recover for mica 
alleged to have been mined and removed therefrom by the defendants. 
The mineral rights in 68 acres of the tract were disclaimed. The plain- 
tiff’s title to the surface rights in the land described was not controverted, 
but defendants alleged that the mineral rights had been by previous 
conveyances segregated, and that the defendants were the owners of the 
minerals and mineral rights in said land as evidenced by chain of con- 
veyances from the original title owner. They denied trespassing on any 
property of plaintiff. 

Plaintiff sought to establish his title to the mineral r:ghts claimed by 
showing adverse possession under color of title for more than seven years 
prior to the institution of the action. In support of his contention 
plaintiff testified in substance that he entered into possession of the land 
under deed dated 5 March, 1925, which purported to convey the land 
to him by definite boundaries, in fee simple, without reservation. He 
offered evidence tending to show that at the time he acquired the land 
mining was being done on the land, and that these operations were con- 
tinued by him, and by those who operated under his lease and who paid 
him royalties, up to the present time; that he continuously operated the 
mine known as the Branch mine, and that no other person other than his 
employees and lessees had mined on the land, except on the 68-acre tract. 
He further testified that though he moved his residence off the land in 
1931 he had agents and people living on the place looking after, leasing 
and working the mines, and the work was continued by his employees and 
representatives. It was testified there was another mine on the land 
known as the Pittman mine operated by plaintiff’s lessee Buchanan, and 
after the latter’s death plaintiff’s employees looked after the work in the 
mine and collected royalties, continuing until 1938 and 1939. Plaintiff 
testified that from another mine called Black mine some mica and feld- 
spar were taken, after plaintiff acquired the property, and for which he 
received royalties. “I know somebody worked every year in the Black 
and Pittman mines.” The amount of royalties received was sufficient 
to pay interest on plaintiff’s $6,000 debt on the land. Plaintiff also 
testified that at the Branch mine there was an open cut 40 to 75 feet 
wide, 600 to 800 feet long, and from 3 to 20 feet deep. 

There was other evidence tending to show that the workings on plain- 
tiff’s land were “small operations”—carried on with pick, shovel and 
wheelbarrow; that the so-called mines were small openings, not more 
than a quarter to half an acre in extent, including the surrounding 
dumps. <A shaft not completed was being sunk at the time of the suit. 
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There was evidence tending to show that defendants owning adjoining 
land had excavated under plaintiff’s land and removed a large amount of 
mica therefrom. It was alleged that the value of the mica wrongfully 
removed amounted to $84,000. 

Defendants offered deeds showing conveyance to them of the minerals 
and mineral rights in and under the land, and connected chain of title 
from the original grant from the State in 1796. 

The court charged the jury, among other things, that from the deeds 
and conveyances offered the defendants had the superior title to the 
mineral rights involved, and that the plaintiff, holding the inferior or 
junior title, under the deed of 1925, must show adverse possession of the 
mineral rights under the colorable title of that deed. To the court’s con- 
struction that defendants’ paper title was superior plaintiff excepted. 

The court defined adverse possession under color of title and charged 
in substance that if the plaintiff had shown by the greater weight of the 
evidence adverse possession of a portion of the land described in the 
conveyance under which he entered, his possession would be extended by 
construction of law to the outer boundaries of his deed, and, 1f so con- 
tinued, openly, notoriously and adversely, as defined, for seven years, 
would ripen his imperfect or colorable title into a good one as to all the 
land described in his deed not actually occupied by the defendants. 

Other instructions to the jury to which exceptions were noted were as 
follows: 

“Tf the possession taken under the junior title is for a portion of the 
land so very minute and small that the true owner, even in the exercise 
of ordinary vigilance might remain ignorant that it included his land, 
or might mistake the character of the possession or the intention of the 
occupant, it might fairly be doubted that the deed should be held to 
extend beyond the actual boundaries. ... 

“So, gentlemen of the jury, if you had a deed for a hundred acres of 
land capable of being used as pasture, and you took your cow out and 
staked her off on a place in that land, just one little area where she could 
graze, you could not ripen title to one hundred acres and claim that you 
had used it to the extent of its ability to be used. On the other hand, 
if you put 75 or 100 head of cattle on that 100 acre tract so that they 
could roam all over it, even if for some reason they never went to one 
particular portion of the land, you could still ripen title to the whole 
100 acres... . 

“As I say, the defendants don’t have to prove he had possession, but 
he (plaintiff) must prove affirmatively by the greater weight of the 
evidence that he had such possession as would indicate to the world an 
intention to claim the whole 375 acres for a period of at least seven years. 
If he has not done that, he cannot prevail. 
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“The defendants in reply say there has not been any such operations 
as would put the defendants or anybody else on notice that the plaintiff 
was claiming the mineral rights to this 875 acres of land. The defend- 
ants say when you consider the size of the opening of the dump, from 
one-fourth to one-half acre of land, and that to use or hold dominion 
over the mineral rights of an acre of land in 875 acres is not sufficient 
notice in which to put them or anybody else on notice that he was claim- 
ing the mineral rights over the whole 375 acres.” 

Just before the conclusion of the charge counsel for plaintiff addressed 
the court as follows: “As I understand, if the plaintiff or his repre- 
sentative mined any portion of this land sufficient to show his claim of 
ownership in that there being no possession by the other side, such acts 
will extend to his outer boundaries, under the Gilchrist gase.” There- 
upon the court stated, “I gave what I conceived to be the law along that 
line. That would be dependent upon the size of that operation, even 
though it were just in one part.” 

The following issue was submitted to the jury: “Is the plaintiff the 
owner of and entitled to the possession of the minerals and mineral rights 
described in the complaint as alleged in the complaint?” For their 
verdict the jury answered the issue “No.” 

From judgment on the verdict plaintiff appealed. 


Charles Hughes, W. C. Berry, and Burke & Burke for plaintiff. 


McBee & McBee, J. V. Bowers, and Proctor & Dameron for defend- 
ants. 


Drevin, J. The plaintiff’s asserted claim of title to the minerals and 
mineral rights in the land described in the complaint having been denied 
by the verdict and judgment below, he brings the case here for review, 
assigning error in the trial, and particularly in the judge’s instructions to 
the jury on the determinative issue. 

It is admitted that by deeds or reservations in deeds the surface and 
the mineral rights in the land have been segregated. Plaintiff’s title 
to the surface rights therein are not controverted. By this action he 
seeks to establish his title also to the mineral rights, and to recover for 
valuable minerals alleged to have been wrongfully removed from the land 
by the defendants. In the absence of other means of proof of title to 
these minerals (Mobley v. Griffin, 104 N. C., 112, 10 S. E. , 142), plain- 
tiff bases his right to recover upon seven years’ adver possession and 
user of the minerals and mineral rights, under color of title, as provided 
by the statute, C. 8., 428. 

It is an established principle of law that when rights to the minerals 
in land have been by deed or reservation severed from the surface rights, 
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two distinct estates are created, and that the estate in the mineral inter- 
ests, being part of the realty, is subject to the ordinary rules of law 
governing the title to real property. The presumption that one in 
possession of the surface has also possession of the minerals does not 
apply when these rights have been segregated. Davis v. Land Bank, 
919 N. C., 248,13 S. E. (2d), 417; Vance v. Pritchard, 213 N. C., 552, 
197 S. E., 182; Banks v. Mineral Corp., 202 N. C., 408, 163 8. E., 108; 
Hotlman v. Johnson, 164 N. C., 268, 80 S. E., 249. Plaintiff’s entry 
into possession of the land, in 1925, having been under a deed purporting 
to convey the land by definite lines and boundaries, and without reserva- 
tion or exception, his deed constituted colorable title to the entire interest 
and estate in the land, in accord with the maxim, cujus est solum, ejus 
est usque ad coelum et ad inferos. 25 C. J. S., 20. The question then 
presented and sharply controverted was whether plaintiff’s acts of owner- 
ship and occupancy of the minerals and mineral rights were sufficient to 
constitute adverse possession as defined in the law for the statutory period, 
so as thereby to vest in him a good title. What constitutes adverse 
possession has frequently been considered by this Court, and the opinions 
in the decided cases contain comprehensive definitions of the meaning 
of the term in the law of real property, notably in Berry v. Coppersmith, 
212 N.C., 50,193 8. E., 3; Locklear v. Savage, 159 N. C., 236, 74.5. E., 
347; Ourrte v. Gilchrist, 147 N. C., 648, 61 8. E., 581. Possession of 
real property to be adverse must be actual possession, and must be open, 
decided and notorious as the nature of the property will permit, indi- 
cating assertion of exclusive ownership, and of intention to exercise 
dominion over it against all other claimants. The possession must be 
continuous, though not necessarily unceasing, for the statutory period, 
and of such character as to subject the property to the only use of which 
it is susceptible. Locklear v. Savage, supra; Davis v. Land Bank, supra. 

It is also well settled that where one enters into possession of land 
under a ecolorable title which describes the land by definite lines and 
boundaries, and occupies and holds adversely a portion of the land within 
the bounds of his deed, by construction of law his possession is extended 
to the outer bounds of his deed, and possession so held adversely for 
seven years ripens his title to all the land embraced in his deed which 
is not actually occupied by another. Currie v. Gilchrist, supra; 1 Am. 
Jur., 909. 

Plaintiff excepted to the judge’s instruction to the Jury with respect to 
the extent of the portion of the property adversely occupied and possessed 
under color which would be sufficient to constitute constructive possession 
of the whole, and complains that the court’s language tended to convey 
to the jury the impression that mere smallness of the area occupied would 
prevent the application of the principle of constructive possession. It 
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appears from the record that the court instructed the jury in this con- 
nection, if the possession was of a portion “so very minute and small 
that the true owner in the exercise of ordinary vigilance might remiain 
ignorant that it included his land or might mistake the character of the 
possession or the intention of the occupant, it might fairly be doubted 
that the deed should be held to extend beyond the actual boundaries 
(occupancy).” We think this statement of a principle of law applicable 
to slight and unintentional encroachment upon adjoining lands under a 
mistake or misapprehension as to the true dividing line (Currie v. Gil- 
christ, supra), was likely to be misunderstood by the jury when consid- 
ered in the light of the facts of this case where the evicence tended to 
show continuous operation by the plaintiff of three or four mines or 
openings of comparatively small area on the entire tract, and as indicat- 
ing the expression of a doubt in the mind of the court that such posses- 
sion was in law sufficient to extend the possession beyond that actually 
oceupied. 

This impression was doubtless strengthened by the court’s final word 
to the jury, when, in response to inquiry from counsel as to the applica- 
tion of the rule of constructive possession to the mining of a portion of 
the land, he stated, “I gave what I conceived to be the law along that 
line. That would depend upon the size of that operation even though 
it were just in one part.” Also we think the illustration which the able 
judge gave for the purpose of explaining the legal principles involved, 
was susceptible of inferences as to the facts in this case beyond that 
which he intended. It was not a question of the extent of the possession 
but of its character. Green v. Harman, 15 N. C., 158. The instruction 
that plaintiff must prove that he had such possession as would indicate 
to the world an intention to claim the whole 375 acres, inadvertently 
overlooked the fact that plaintiff disclaimed title to the mineral rights in 
68 acres embraced within the bounds of the 375 acre tract. 

Under the circumstances of this case we think the instructions to the 
jury complained of, in the respect herein noted, must be held for error, 
and that this was sufficiently material and prejudicial to require a 
new trial. 

The plaintiff’s exception to the admission of the will of George Leask 
as one of the links in defendants’ chain of title to the mineral interests 
in the land is without merit. The will appears to have been proven in 
New York in the manner prescribed by the North Carolina statutes, 
and the copy or exemplification of the will so showing, duly certified, 
was admitted to record in Avery County. C. S., 4152; Vaught v. 
Williams, 177 N. C., 77, 97 S. E., 737. That the corporate name of 
defendants’ grantor was amended in accord with the New York statute 
appears from the recitals in the deed. 
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Defendants’ contention that the judgment in this case should be 
affirmed for the reason that plaintiff failed to make out a case of con- 
tinuous adverse possession for the statutory period cannot be sustained. 
We think the plaintiff’s evidence, considered in the light most favorable 
for him, was sufficient to require submission of the case to the jury. 

Other exceptions brought forward in plaintiff’s assignments of error 
are not discussed or decided as they may not arise upon another trial. 

For the reasons stated there must be a 

New trial. 


STATE v. BRUCE GREGORY. 


(Filed 13 October, 1948.) 
1. Criminal Law § 53d— 
Where there is no evidence of a less degree of the crime charged, the 


court is not required to instruct the jury that they may convict of a less 
grade of the same offense. 


2. Criminal Law § 56— 


A verdict of a jury is not vulnerable to a motion in arrest of judgment 
because of defects in the indictment, unless the indictment wholly fails to 
charge some offense cognizable at law or fails to state some essential and 
necessary element of the offense of which defendant is found guilty. 


3. Same— 


An indictment must be liberally construed upon a motion in arrest of 
judgment for defects therein. 


4, Indictment § 7— 


The purpose of an indictment is twofold: first, to make clear the offense 
charged so that the investigation may be so confined, that proper pro- 
cedure may be followed and applicable law invoked; second, to put defend- 
ant on reasonable notice so that he may make his defense. 


| 


. Indictment § 9— 


As a general rule, an indictment is sufficient when it charges the offense 
in the language of the statute. 


6. Same: Assault and Battery § 8— 


In an indictment, under Michie’s Code, sec. 4214, it is not necessary to 
describe the injury further than in the words of the statute. 


7. Assault and Battery §§ 7a, 7c— 


Where in a trial of an indictment, under Michie’s Code, sec. 4214, 
defendant is convicted of an assault with intent to kill and judgment 
rendered that defendant serve not less than three nor more than four 
years in the State’s Prison, there is error, as the offense described in the 
verdict is at most a misdemeanor punishable by fine and imprisonment, 
or both, in the discretion of the court as provided by the statute. C. S., 
4215. 
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APPEAL by defendant from Dixon, Special Judge, at June Term, 
1943, of JOHNSTON. 

The defendant was tried at the June Term, 1948, of Joanston Superior 
Court on a bill of indictment reading as follows: 

“THE JURORS FOR THE STaTE Upon THEtr Oatu Present, That Bruce 
Gregory, late of the County of Johnston, on the 8th day of May in the 
year of our Lord one thousand nine hundred and forty three, with force 
and arms, at and in the County aforesaid, did unlawfully, wilfully and 
feloniously assault one Will Register with a deadly weapon, to wit, a 
pocket knife, inflicting serious injuries not resulting in death, with 
intent to kill and murder the said Will Register, against the form of the 
statute in such case made and provided and against the peace and dignity 
of the State.” 

The principal State’s witness, Register--who claims to have been 
assaulted—testified that on the night of 8 May of that year, being in 
Benson, he went down an alley between the Peacock Drug Store and 
Benton Printing Company to attend a call of nature. When he got 
back of the drug store, intending to turn into the alley behind the drug 
store, someone “hollered” at him. Not seeing the person and failing to 
understand what he said, he stopped and tried to determine where the 
voice came from, saw a man sitting on some steps that ran up the side 
of the building. He heard the man say that he would “do something” 
or would “come down there,” whereupon he turned around sharply and 
walked back up the alley. When he reached a point about fifteen feet 
from Main Street in the alley, someone, whom he later identified as the 
defendant, ran up behind him and struck him in the throat with a knife, 
and he felt soreness from the lick and pain. He was walking toward 
Main Street when struck. Witness thereupon turned around quickly 
and began to strike his assailant with both fists. He was cut not only in 
the throat, but severely in the back. 

Upon cross-examination, he denied having any bottle in his hand or 
striking at anybody with a bottle, or putting his hands upon defendant’s 
clothing. 

There was evidence to the effect that blood spurted from the wound 
in the neck both there and in the hospital, that it was serious and might 
have caused his death by hemorrhage. The wound in the back was 
severe, but would not have caused death. After eight days in the 
hospital and ten days in bed at home, the witness recovered. 

The defendant Gregory testified that he was sitting on the stairway 
which ran up from the alley on the side of the drug store building to his 
apartment over that store; that he had sent his wife out through the 
alley to get a drink of Coca-Cola; that meantime the prosecuting witness 
came into the alley to attend to a call of nature, and Gregory asked him 
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to leave, telling him that his wife had gone to the drug store and would 
be back in about half a minute. Witness went to where Register was 
and again told him that witness’ wife had gone to the drug store and 
would be back any time, and Register said, “Damn you and your wife 
both,” picked up a large bottle found in the alley and struck witness on 
the left side of his head, then grabbed his overall bib. Witness asked 
Register to turn him loose, but he continued to hold witness, striking at 
him on the back and hips. After vainly endeavoring to disengage him- 
self in the fight, witness testifies that he put his hand in his pocket, 
brought out his knife and ‘‘cut himself loose,’ but did not cut Register 
any more after he was turned loose. Witness stated that he fought in 
self-defense and because he feared that Register would beat him to death, 
and to keep Register from killing him. 

Other testimony is cumulative or corroboratory, and unnecessary to an 
understanding of the decision. 

The case was submitted to the jury, which found as its verdict the 
following: “Guilty of assault with intent to kill.” Upon this verdict 
judgment was rendered that defendant serve a term of not less than three 
nor more than four years in the State Prison at Raleigh. Defendant 
moved to arrest the judgment upon the following grounds: That the 
indictment was fatally defective in failing to describe the nature and 
extent of the injury so that its seriousness might be apparent to the court; 
that the verdict was not responsive to any offense of which he might be 
convicted under the indictment; and failing his discharge on these 
grounds, that he should be punished only for a simple assault, that being 
the highwater mark of the verdict under any possible theory of its 
validity. 

The defendant also excepted to the failure of the judge to instruct the 
jury upon simple assault. 

The motions to set aside the verdict and in arrest of judgment were 
overruled, and the defendant appealed. 


Attorney-General McMullan and Assistant Atlorneys-General Patton 
and Rhodes for the State. 
C. OC. Canaday and J. R. Barefoot for defendant, appellant. 


SEAWELL, J. The exception to the judge’s charge needs little discus- 
sion. Although the jury might have exercised the privilege given it 
under pertinent statutes discussed elsewhere, and convicted the defendant 
of an assault of less grade than that charged, and even of simple assault, 
the court is not required to encourage such inconsistency where there 
is no evidence of such minor offense. S. v. Hlmore, 212 N. C., 531, 532, 
193 8. E., 718; S. +. Lee, 192 N. C., 295, 184 8. E., 458; S. v. Smith, 
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201 N. C., 494, 160 S. E., 577; S. v. Ratcliff, 199 N. C., 9, 153 S. E., 
605; 8S. v. White, 188 N. C., 704, 51S. E., 44. There is no evidence of 
simple assault apparent in the record. 

We direct our attention to the motion in arrest of judgment. 

It is usually held, and so in this State, that the verdict of the jury is 
not vulnerable to a motion in arrest of judgment because of defects in 
the indictment, unless the indictment wholly fails to charge some offense 
cognizable at law or fails to state some essential and necessary element 
of the offense of which the defendant is found guilty. 23 C. J. S.,, 
Criminal Law, sec. 1533; 15 Am. Jur., Criminal Law, sec. 436; S. v. 
Jones, 218 N. C., 734, 735, 12 8S. E. (2d), 292. As to other less serious 
defects, objection must be made by motion to quash the indictment or, 
in proper cases, a bill of particulars may be demanded. Appellant 
contends that the failure of the indictment to particularly describe the 
nature and extent of the injury, charged to be serious, is such a fatal 
defect. 

Chapter 101, Public Laws of 1919 (Michie’s Code of 1939, see. 4214), 
creates a statutory offense in which several elements theretofore appear- 
ing merely as aggravating circumstances were combined as essential 
elements of the crime denounced. Said section reads as follows: 

“4214, Assautt WitH Dsrapty Weapons WitH Intent To Kitty 
Resvu.tine 1n [Ingury.—Any person who assaults another-with a deadly 
weapon with intent to kill, and inflicts serious injury not resulting in 
death, shall be guilty of a felony and shall be punished by imprisonment 
in the state prison or be worked on the county roads for a period not 
less than four months nor more than ten years.” 

Long prior to the enactment of this statute, the Legislature, in an act 
(C. 8., 4215), which, in its main features, dates back to the early seven- 
ties, had dealt with the general subject of assault—including assault as 
known at the common law—and had attempted to lay down a schedule 
of punishments according to the aggravation of the offense, and at the 
same time, by the first proviso of this statute, taken in connection with 
Art. IV, sec. 27, of the Constitution, carved out of the general jurisdic- 
tion of assaults given the courts an original and exclusive jurisdiction in 
the courts of justice of the peace, where no deadly weapon had been 
used and no serious injury inflicted. Pertinent parts of that section read 
as follows: 

“4915. PuNISHMENT For AssavLT.—In all cases of an assault, with or 
without intent to kill or injure, the person convicted shall be punished 
by fine or imprisonment, or both, at the discretion of the court: Pro- 
vided, that where no deadly weapon has been used and no serious damage 
done, the punishment in assaults, assaults and batteries, and affrays 
shall not exceed a fine of fifty dollars or imprisonment for thirty days; 
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but this proviso shall not apply to cases of assault with intent to kill,” 
etc. 

In support of his contention that the indictment is fatally defective in 
its failure to more particularly describe the nature and extent of the 
injury, appellant cites S. v. Battle, 130 N. C., 655, and also relies upon 
the cases collected and cited in that opinion. Analyzing these cases, all 
of which were decided prior to the enactment of 4214, supra, the Attor- 
ney-General contends that the requirement with respect to a fuller 
deseription of the injury is wholly referable to the necessity of deter- 
mining the jurisdiction under the then existing condition of the law. 
It is pointed out that what constitutes a serious injury, when the facts 
are determined, is a matter of law; and the description of the injury 
afforded a convenient method by which the court might in limine deter- 
mine its jurisdiction without entering upon a fruitless investigation 
only to find that it was without jurisdiction. Unquestionably, some of 
the decided cases deal solely with the subject of jurisdiction, and may 
have the connotation contended for by the Attorney-General. 

However, there was no question of jurisdiction involved in S. v, Battle, 
supra, since, although the offense might have been initially charged as 
a simple assault, it was committed within one mile of the courthouse, 
and during the court term, and, therefore, by an exception not noted 
above, was within the concurrent jurisdiction of both the Superior and 
inferior courts. Code, section 892; S. v. Bowers, 94 N. C., 910. In this 
ease the failure to describe the nature and extent of the damage done 
was held to strip the indictment of such qualifying expressions as were 
necessary to raise 1t out of the grade of a simple assault, and the case 
was remanded for punishment accordingly. 

Where the Superior Court takes cognizance of an assault, except 
where concurrent jurisdiction has been given it of simple assault under 
certain conditions which do not here appear, it 1s, of course, necessary 
that the bill of indictment sufficiently charge an offense within the 
original jurisdiction of the higher court; and if, upon inspection, it does 
not charge such an offense, the jurisdiction must fail. These matters 
frequently came up for. consideration by the Court under the statute 
cited—4215—and form the basis of much discussion in the opinions 
collected in S. v. Battle, supra. We think, however, the requirement 
that the nature and extent of the injury should be more specifically 
described was as much due to the more meticulous standards of the 
common law, under which the concepts and definitions of offenses took 
form largely through the experience of administration and without the 
aid of definitive statutes; and, as a means of “playing safe,” indictments 
were viewed with great, and often unnecessary, strictness. Now, under 
a motion for arrest of judgment for a defect in the indictment, it must 
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be liberally construed. 15 Am. Jur., Criminal Law, s. 435, and cited 
cases. 

The purpose of an indictment is at least twofold: First, to make clear 
the offense charged so that the investigation may be confined to that 
offense, that proper procedure may be followed, and applicable law 
invoked; second, to put the defendant on reasonable notice so as to enable 
him to make his defense. When these purposes are served, the functions 
of the indictment are not so impaired by the omission of subordinate 
details—in this case a more particular description of the injury—as to 
necessitate an abruption of the judicial investigation in which, if it is 
allowed to proceed, the questioned condition may be mace clear and the 
rights of the accused protected by the application of legal standards. 

As we have stated, the effect of the 1919 Act—section 4214, Michie’s 
Code, supra—is to create a separate and distinct statutory offense in 
which are incorporated as essentials to the crime a number of circum- 
stances theretofore considered merely as an aggravation of the assault— 
amongst them the fact of serious injury. In our opinion, the statement 
in the indictment that the assault inflicted serious injury is sufficient 
without further elaboration, and the fact becomes a matter of proof 
upon the trial. Except as a convenience in determining the jurisdiction 
of the court in the first instance, it 1s questionable whether the insistence 
that so significant an expression as “serious injury” be further explained 
served any useful purpose, even at common law. In the present in- 
stance, we feel that the more reasonable rules pertaining to indictments 
for statutory crimes should be pursued. 

As a general rule, an indictment is sufficient when it charges the offense 
in the language of the statute. S. v. Gibson, 221 N. C., 252, 20S. E. 
(2d), 51; 8. v. Jackson, 218 N. C., 378, 875, 11 8S. E. (2d), 149; S. wv. 
Abbott, 218 N. C., 470, 476, 11 8. E. (2d), 539. 

“The indictment strictly follows the words of the statute, and that is 
laid down in all the authorities as the true and safe rule. It is true 
there are some few exceptions, but we do not think they embrace this 
ease.” 8. v. George, 93 N. C., 567, 570. 

For a typical exception, see S. v. Walliams, 210 N. C., 159, 185 8. E., 
661. 

We hold that the indictment in this respect is sufficient. 

The jury found the defendant guilty of an assault with intent to kul. 
Appellant’s challenge to this verdict presents the question whether it 
states an offense of which the accused could be found guilty under the 
indictment without superadding a qualification that would make it 
unacceptable in law. 

As above stated, under the indictment the jury was authorized to find 
the defendant guilty of a less grade of assault, or even of a simple assault. 
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C. S., 4639; C. S., 4640; S. v. Goff, 205 N. C., 545, 551, 172 8. E., 407; 
S. v. Hefner, 199 N. C., 778, 155 S. E., 879; S. v. Strickland, 192 N. C., 
953, 184 S. E., 850. C. S., 4639, relative to assaults, is especially 
applicable. 

Assault with intent to kill is an indictable offense at common law; 
S. v. Elmore, supra; S. v. Boyden, 35 N. C., 505; which, it is said, 1s 
recognized everywhere. 26 Am. Jur., p. 577, sec. 597. Commonly, no 
distinction is made between the expressions “intent to murder” and 
“intent to kill.” Designated in ipsissimis verbis it is by the terms of the 
second proviso of C. S., 4215 expressly excepted from the punishment 
assigned to simple assault and to the jurisdiction into which it falls. It 
is within the category of offenses of which the jury might find, and did 
find, defendant guilty in the downward progress from the greater to the 
lesser offense. Thus far we find no legal difficulty upon the record. 

But the offense described in the verdict is at most a misdemeanor; 
S.v. Boyden, supra; S.v. Elmore, supra; and not punishable as a felony 
by imprisonment in the State’s Prison, as here attempted. C. S., 4171. 
The effect of the verdict is to find the defendant guilty of a misde- 
meanor, punishable by fine or imprisonment, or both, at the discretion 
of the court, as provided in the statute—C. S., 4215. 

For these reasons, appellant’s motion in arrest of judgment is allowed, 
and the judgment is arrested. But the validity of the trial and verdict 
is unaffected, and the case is remanded to Johnston County Superior 
Court, where a proper judgment will be rendered on the verdict in 
accordance with this opinion. 

Error and remanded. 


MARGARET ELIZABETH SASSER BUTLER, Minor, By HER NEXT FRIEND. 
LEO R. BUTLER, v. R. W. WINSTON anp WIFE, ANNIE McKIMMON 
WINSTON. 

(Tiled 18 October, 1948.) 

1. Infants §§ 1, 14— 


The Court will never make a decree when one of the parties sues by a 
next friend, who has, or may have, an interest in the suit opposed to 
that of the infant. And even the next friend’s attorney must be equally 
disinterested. A mere colorable, adverse interest is a sufficient disquali- 
fication for either. 


2. Wills § 27: Guardian and Ward § 18— 
The policy of the law will not permit an issue of devisavit vel non to be 


determined by the consent of the parties thereto, where some of them 
are infants. 


429 IN THE SUPREME COURT. [223 


BUTLER v. WINSTON. 


3. Infants § 14: Insane Persons § 15: Guardian and Ward § 18— 

In the case of infant parties, the next friend, guardian ad litem or 
guardian cannot consent to a judgment against the infant, without an 
investigation and approval by the court. 

4. Infants §§ 10, 12—~ 


The appointment of a guardian ad litem is to protect the interest of the 
infant defendant at every stage of the proceeding, and the court will not 
approve an order appointing a guardian nunc pro tune. 


5. Guardian and Ward § 7: Infants §§ 10, 12: Estates § 11—~— 

In a proceeding under C. S., 1744, to sell all the contingent interest in 
certain lands of minors and unborn children, the petitioners, who were 
represented by a guardian, where judgment of sale was signed on the 
day before the guardian’s appointment, such judgment is void. 

6. Estates § 11— 


In a proceeding, under C. 8., 1744, to sell real property in which there 
is a contingent interest, the plaintiff must be a person having a vested 
interest in the property to be sold and the sale must be passed upon by 
the judge of the Superior Court at term. The contingent interest alone 
cannot be sold. 


7. Judgments § 22b: Estoppel 8§ 3, 4—~ 


Where a judgment is void and that fact appears from the record, it 
cannot be pleaded as an estoppel, and is subject to collateral attack, and 
will be treated as a nullity. 


8. Judgments §§ 22a, 22b— 


Those claiming through the purchaser of lands, title to which is affected 
by a void judgment, take subject to the infirmities in the title of their 
predecessors. 


9. Equity § 2: Estoppel § 10— 


Any knowledge of a fact, the truth of which may be ascertained by 
proper inquiry, puts the party on notice and deprives him of his equity. 


AppreaL by defendants from Frizzelle, J., at April Term, 1943, of 
JOHNSTON. 


This 1s an action in ejectment fot the recovery of 18714 acres of land 
situate in Johnston County. The plaintiff and defendants claim the 
late Sarah Florence Parrish as a common source of title. The plaintiff, 
who is a granddaughter of the late Sarah Florence Parrish, claims title 
as a devisee under her grandmother’s will. The defendants claim title 
by mesne conveyances from Mozelle Parrish Sasser, who was the daugh- 
ter and the sole heir at law of the late Sarah Florence Parrish. 

The paper writing propounded and admitted to probate in common 
form as the last will and testament of Sarah Florence Parrish contains, 
inter alia, the following provision: “That all my other property whatso- 
ever, and wherever located shall go to my grandchild, Margaret Elizabeth 
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Sasser.” This clause includes the 18714 aere tract, title to which is in 
controversy, and the will therefore becomes a link in the chain of title 
asserted by the plaintiff. 

The defendants allege and contend that the paper writing propounded 
and admitted to probate was not the last will and testament of Sarah 
Florence Parrish, and that Sarah Florence Parrish died intestate, leav- 
ing as her sole heir at law her daughter Mozelle Parrish Sasser, who 
conveyed the lands in controversy to the predecessors in title of the 
defendants. 

The defendants allege and contend that a judgment entered in a caveat 
proceeding against the paper writing propounded and admitted to pro- 
bate as the will of Sarah Florence Parrish, which adjudges that said 
paper writing is not such will, is an estoppel to the plaintiff’s asserting 
title thereunder; and also that a judgment of sale in a special proceeding 
subsequently instituted before the clerk to sell any contingent interests of 
the plaintiff and others in said lands, under which judgment sale was 
made to the predecessors in title of the defendants, is likewise an estoppel 
to the plaintiff’s asserting title to such lands, 

The plaintiff in reply alleges and contends that she is not bound by 
nor estopped by the judgments in either the caveat proceeding or in the 
subsequent attempted special proceeding instituted to sell contingent 
interests in the locus in quo, for the reason, inter alia, that she was an 
infant at the time such judgments were entered and was never properly 
made a party to either proceeding. | 

The case was submitted to the court upon an agreed statement of 
facts, and it was further agreed that the Judge might enter his judgment 
out of term and out of the district. His Honor entered judgment that 
the plaintiff “is the owner in fee and entitled to the immediate possession 
of” the locus in quo, and ordered, “in accordance with the agreed facts 

. . that all other matters in controversy In connection with said lands 
be and the same are retained, without prejudice, for further proceed- 
ings.” To this judgment the defendants objected, and preserved exception, 
and appealed to the Supreme Court. 


Parker & Lee and Jane Agnes Parker for platntiff, appellee. 
Leon G. Stevens for defendants, appellants. 


Scuenck, J. There are two questions presented by this appeal: first, 
is the plaintiff estopped by the judgment entered in a caveat proceeding 
to assert title to the locus in quo under the paper writing propounded 
and admitted to probate as the last will and testament of Sarah Florence 
Parrish; and, second, is the plaintiff estopped by the judgment of sale 
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entered in a proceeding instituted before the clerk to sell any contingent 
interests of hers, and of certain others, to assert title to the locus in quo? 

We are of the opinion, and so hold, that both questions should be 
answered in the negative. 

As to the judgment in the caveat proceeding: It aopears from the 
record and the agreed statement of facts that Mozelle Parrish Sasser, the 
daughter and only heir at law of Sarah Florence Parrish, and Margaret 
Elizabeth Sasser (now Butler) filed the caveat to the paper writing 
propounded and admitted to probate as the will of Sarah Florence 
Parrish, by their next friend, one J. T. Sasser; that the next friend is 
the husband of one of the caveators and the father of the other and was 
represented by the same attorneys in both capacities; it further appears 
that, although represented by the same person as next friend, the inter- 
ests of the caveators Mozelle Parrish Sasser and Margaret Elizabeth 
Sasser (now Butler) are antagonistic, for the reason that if the paper 
writing 1s upheld as the will of Sarah Florence Parrish, deceased, 
Margaret Elizabeth Sasser would take by devise the locus in quo, whereas 
if such paper writing is not so upheld then Mozelle Parrish Sasser, as the 
sole heir at law of Sarah Florence Parrish, would take by inheritance the 
locus in quo, and also her husband, J. T. Sasser, the next friend, would 
take an interest therein as tenant by curtesy initiate. With these 
antagonistic interests existing, the next friend consented to a judgment 
declaring that the paper writing was not the will of Sarah Florence 
Parrish and that she died intestate, and thereby Mozelle Parrish Sasser, 
her daughter, became the owner of the locus in quo by inheritance. The 
manner of thus bringing into court Margaret Elizabeth Sasser was 
insufficient and unauthorized by law and the judgment rendered must be 
disregarded as void. Johnson v. Whilden, 171 N. C., 158, 88 S. E., 225. 
“The Court will never make a decree, when one of the parties sues by a 
next friend and that next friend has, or may have, ar. interest in the 
suit, opposed to that of the infant. It will require another next friend 
to be appointed to attend to the cause in behalf of the infant.” 4th 
Syllabus of Walker v. Crowder, 837 N. C., 478. “The Court cannot per- 
mit a sult to be carried on in the name of an infant by a next friend who 
can have an interest in conflict with that of the infant.” Walker v. 
Crowder, supra. “If he (the next friend) has any interest at all in the 
suit 1t must be thoroughly consistent with that of his wards. Even his 
attorney must be equally disinterested, and a mere colorable interest is 
a sufficient disqualification for either, if at all adverse.” Ellis v. 
Massenburg, 126 N. C., 129, 35 S. E., 240, and cases there cited. 

The question involved in Holt v. Ziglar, 159 N. C., 272, 74S. E., 818, 
was somewhat similar to the one involved in the instant case. In that 
case their father and mother as their guardians ad litem consented to an 
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answer to the issue of devisavit vel non in their own favor, and the 
Court said: “The policy of the law will not permit the last will and 
testament of a person to be set aside by consent. An issue of devisavit 
vel non is not such a proceeding as can be determined by the consent of 
the parties thereto, where some of them, as in this case, are infant chil- 
dren. So careful is the law to give effect to the disposition of property 
that even the witnesses to the will are regarded as the witnesses of the 
law and not the witnesses of any particular party.” Likewise, in Wyatt 
v. Berry, 205 N. C., 118, 170 8. E., 181, where the service upon an infant 
represented by a guardian ad litem appeared not to have been made in 
accord with statute, and the answer filed by the guardian ad litem simply 
denied the complaint but did not disclose the interest of the infant, the 
judgment was held void upon its face and therefore subject to collateral 
attack, 1t is said: “The judgment is void as against the plaintiff in this 
action not only because she was not a party to the action in which it was 
rendered. It appears upon its face that the judgment was rendered by 
consent of the parties to the action. For that reason, if it be conceded 
that the plaintiff was a party defendant by virtue of the order of the 
court, and the appointment of the guardian ad litem for her, the judg- 
ment is void. It is well settled in this jurisdiction, at least, that in the 
case of infant parties, the next friend, guardian ad litem, or guardian 
cannot consent to a judgment against the infant, without an investigation 
and approval by the court. MeIntosh, North Carolina Practice and 
Procedure, p. 721; Keller vw. Furniture Co., 199 N. C., 418, 154 S. E., 
674; Rector v. Logging Co., 179 N. C., 59, 101 8. E., 502; Bunch v. 
Lumber Co., 174 N. C., 8, 93S. E., 374; Ferrell v. Broadway, 126 
N. C., 258, 35 8. E., 467.” 

As to the judgment in the special proceeding: The petition therein 
appears to have been filed by Margaret Elizabeth Sasser (now Butler) 
and certain other minors and unborn children, by R. EF. Batton, guardian, 
to sell the contingent interests of the petitioners in the locus in quo. It 
appears from the record and from the agreed statement of facts that the 
judgment authorizing and directing the guardian R. E. Batton to sell 
and convey ‘all right, title or interest which said infants (the petitioners) 
may have in and to said lands upon payment by said John Moore Strong 
to him of the sum of $300.00” was signed by the clerk of the Superior 
Court of Johnston County on 16 January, 1936, whereas the appoint- 
ment of R. E. Batton as guardian of Margaret Elizabeth Sasser and 
others was made on 17 January, 1936. It therefore appears that the 
judgment authorizing and directing the sale of the Jocus in quo could not 
have been binding upon the plaintiff who was in no wise a party to the 
proceeding at the time it was entered, and as to her the judgment is void. 
It nowhere appears that the appointment was made or attempted to be 
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made nunc pro tunc, and even if such an appointment had been so made 
it could not have availed the defendants. It is said in Ellis v. Massen- 
burg, supra, at page 184: “We may say here that the object of the 
appoimtment of a guardian ad litem is to protect the interest’of the 
infant defendant, to which protection he is entitled at every stage of the 
proceeding; and we cannot approve of an order appointing a guardian 
ad litem nunc pro tunc. If it is sought thereby to bind the infant by 
something already done when he had no opportunity for defense, it is 
manifestly unjust; while if it has no such effect we can see no necessity 
for making it retroactive.” 

And for the further reason the judgment pleaded as an estoppel was 
entered in what purports to be a special proceeding commenced before 
the clerk, whereas the purpose of such proceeding was to sell the con- 
tingent interests in real estate of certain minors and persons not in esse, 
and such a purpose must be accomplished, if accomplished at all, by 
virtue of the statute, C.S., 1744. The petition alleges in paragraph 10: 
“That the only right which the petitioner herein has in and to the lands 
described herein is a contingent interest.” The statute provides that “in 
all cases where there is a vested interest in real estate, and a contingent 
remainder over to persons who are not in being, or when the contingency 
has not yet happened which will determine who the remaindermen are, 
there may be a sale . . . of the property by a proceeding in the Superior 
Court. . . . Said proceeding may be commenced by summons by any 
person having a vested interest in the land, and all persons in esse who 
are interested in said land shall be made parties defendant and served 
with summons in the way and manner now provided by law for the 
service of summons in other civil actions. .. .” Since the petitioners 
claimed only a contingent interest in the land, and since the statute 
provides that the proceeding may be commenced by anv person having 
a vested interest therein, as well as the fact that the proceeding was 
instituted before the clerk instead of being brought at term by summons 
as in other civil actions, it would appear that the proceeding was a 
nullity for want of jurisdiction and the judgment therein void. Smith 
v, Witter, 174 N. C., 616, 94 S. E., 402, 

It further appears that the proceeding was not in accord with the 
statute in that it was for the purpose of selling contingent interests sepa- 
rately instead of the whole estate. Pendleton v. Williams, 175 N. C., 
248, 95S. E., 500, and cases there cited; Dawson v. Wood, 177 N. C., 158, 
98 S. E., 459. In the case of Lide v, Wells, 190 N. C., 37, 128 S. E., 
477, the Court declined to uphold an order of sale made in a proceeding 
which fell short of a compliance with C. S., 1744. 

Both of the judgments relied upon by the defendants as an estoppel 
to the plaintiff asserting title to the locus in quo being void, and this 
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fact being apparent from the records, such judgments are subject to 
collateral attack, and will be treated everywhere as a nullity. High v. 
Pearce, 220 N. C., 266,17 S. E. (2d), 108; Clark v. Homes, 189 N. C., 
703, 28 S. E., 20, and cases there cited; Carter v. Rountree, 109 N. C., 
29, 13 S. E., 716. And those claiming through the purchaser of the 
lands, title to which are effected thereby, take title subject to the infirmi- 
ties in the title of their predecessors. “He who is in privity stands in 
the shoes or sits in the seat of the owner from whom he derives his title 
and thus takes it with the burden attending it.” Dudley v. Jeffress, 178 
N.C., 111, 100 8. E., 258. If Mozelle Parrish Sasser, the defendants’ 
predecessor in title, could not successfully plead the estoppel, the defend- 
ants cannot do so. Trust Co. v. White, 189 N. C., 281, 126 S. E., 745. 
In deraigning their title the defendants were bound by any infirmity 
discoverable in the title of their predecessors in title, Smith v. Fuller, 
152 N. C., 7, 67 S. E., 48, and any vitiating fact, the truth of which 
might have been ascertained by proper inquiry, deprives a party of the 
defense of being an innocent purchaser. “It is a well settled rule that 
any knowledge of a fact, the truth of which may be ascertained by proper 
inquiry, puts the party on notice, and deprives him of his equity. Ijames 
uv. Garther, 938 N. C., 3858.” Whitted v. Fuquay, 127 N. C., 68, 87 S. E., 
141. 

All of the facts which the plaintiff urges to invalidate the judgments 
in the caveat proceeding and in the proceeding to sell contingent inter- 
ests in real estate and pleaded by the defendants as estoppel to her assert- 
ing title to the locus in quo, appeared on the records and were easily 
discoverable upon examination. The defendants’ predecessors in title 
were fixed with the knowledge of the records, and through them the 
defendants were likewise fixed with such knowledge. Hence, the con- 
tention of being innocent purchasers cannot avail the defendants. 

The judgment of the Superior Court is 

Affirmed. 


OXFORD ORPHANAGE (Successor tro OXFORD ORPHAN ASYLIUM), v. 
J. C. KITTRELL, MRS. LELIA (LELA) MOSS, ker at. 


(Filed 138 October, 1948.) 
1. Estates §8 6, 9a, 9c: Wills § 338c: Trusts § 1d— 


Where testator devised realty to his wife and another for life, remainder 
to plaintiff, a charitable corporation. to have and to hold, and use and 
apply after paying upkeep, to its maintenance, but should plaintiff refuse 
this gift or devise or later reject it. then to testator’s heirs, and life 
tenants, who are now dead, allowed the property to deteriorate very 
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badly and some of it burned, all without action for waste by plaintiff, 
who has sold and leased some of the property and contracted to sell the 
remainder, there is no forfeiture, abandonment, refusal or rejection of 
the property. The gift is not a charitable trust but is a fee simple 
remainder, subject to reverter upon a failure to accept or a rejection 
after acceptance, and plaintiff is free to sell in its discretion. 


2. Estates § 9c— 


A remainderman has a right to proceed against the life tenant for waste, 
but this right is optional. 


3. Abandonment § 1— 


Abandonment is the giving up of a thing absolutely, without reference 
to any particular person or purpose, and includes both the intention to 
relinquish all claim to and dominion over the property and the act by 
which this intention is executed. There can be no abandonment in favor 
of an individual or for a consideration, as such an act would be a gift 
or sale. 


4. Deeds § 14b: Estates § 6— 


A clause in a conveyance will not be construed as a condition subsequent 
unless it expresses, in apt and appropriate language, the intention of the 
parties to that effect, and a mere expression of the motive inducing the 
grant, or a statement of the purpose for which the property is to be used, 
is not sufficient to create such condition. 


WINBORNE, J., took no part in the consideration or decision of this case. 


AprreaL by defendants, heirs at law of John R. Moss, from Dixon, 
Special Judge, at March Term, 1948, of Vance. Affirmed. 

Civil action under the Uniform Declaratory Judgment Act. 

The plaintiff contracted to sell to J. C. Kittrell a certain parcel of 
land in Henderson, Vance County, N. C., which is a part of the devise 
to it in remainder under the will of John R. Moss. Kittrell refused to 
comply with his contract for that he was advised that under the terms of 
said will plaintiff could not convey a good and marketable title. There- 
upon, plaintiff instituted this action against Kittrell and the heirs at law 
of John R. Moss for a decree construing said devise and adjudicating 
the respective rights of the parties in the locus in quc and under the 
contract of purchase and sale. 

John R. Moss died 2 May, 19138, possessed of certain lands in Hender- 
son, N. C. He left a last will and testament in which, after making 
certain specific gifts, he devised the remainder of his real estate to his 
wife for life with remainder to the Oxford Orphan Asylum (now Oxford 
Orphanage). The gift in remainder is in the following language: 

“After the death of my wife and Mr. Vivian, I give, devise and 
bequeath all my real estate to the Oxford Orphan Asylum for the white 
race situate at Oxford, North Carolina, and to have and to hold and use 
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and apply the same in so far as it will go after paying for keeping it in 
repair, for the maintenance of said institution. Should it refuse this 
gift and devise or later reject it because it might prove unprofitable or 
for any other cause, then and in that event I revoke and cancel this 
devise to it and give, devise and bequeath said real estate to my heirs 
at law.” 

Arthur Vivian, named in the devise, has been dead for some years, 
and Mrs. Lelia Moss died 25 December, 1942, after the institution of 
this action. 

At the time of the testator’s death there were six buildings on the 
property at North Henderson and some sixteen or seventeen on the other 
property. Three of the buildings at North Henderson were sold by the 
executrix to pay debts of the estate. Fire destroyed five of the buildings 
on the Young Street front, and the other buildings were removed from 
the property because they had become untenantable and were fire hazards. 

At present there are five houses on the Chestnut-Young-Gary-Peace 
streets property, and two small dwellings and a small store building on 
the North Henderson lot. All the buildings except one are old, badly 
deteriorated, and have small rental value. 

The plaintiff at various times from 31 March, 1930, to 25 August, 
1940, paid taxes, insurance, and street assessments on a part of the 
property in the total sum of $523.45. 

On 15 October, 1917, the life tenant leased the property to one Ross 
for a stipulated rent and the agreement to keep the property in tenant- 
able repair and to pay one-half of the taxes. This lease was sold to one 
Beck. In 1932 the life tenant brought suit against Beck for damages 
for waste and destruction and for breach of the condition to keep the 
property in tenantable repair. Plaintiff, on its own motion, became a 
party plaintiff to this suit. The action was terminated by a compromise 
agreement under which the life tenant and Beck entered into an agree- 
ment in which the hfe tenant leased to Beck said premises from 1 
March, 19338, to 28 February, 1939, subject to termination by the prior 
death of the life tenant. Claim for damages was released, and Beck 
agreed to pay $400.00 per annum rental and taxes and street assess- 
ments for a period of six years. 

On 6 March, 1930, plaintiff conveyed to Mrs. Janie Hall Perry a lot 
on Chestnut Street, being a part of the devise, subject to a ninety-nine 
year lease executed by plaintiff on the same day. On 14 January, 1943, 
it conveyed a part of said property to J. M. Peace, and has contracted 
to sell the remainder of said property. 

During the existence of the life estate plaintiff made no effort to keep 
the buildings on said property in good repair and took no action against 
the life tenant for waste. 
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When the cause came on to be heard in the court below the parties 
entered into a written stipulation waiving trial by jury, agreeing upon 
the facts substantially as above stated, and requesting the court to 
render a declaratory judgrhent upon the pleadings in this cause and the 
facts agreed upon by the parties. 

Thereupon, the court made certain additional findings of fact and 
adjudged : 

“(1) That the ‘Item Fifth’ of the will of the late John R. Moss 
vested in the Oxford Orphanage a fee simple title to the property 
therein devised to it, subject to the life estates of Arthur Vivian and 
Mrs. Lelia Moss, both of whom are now dead. 

“(2) That there is no restriction against alienation in said will and 
that the Oxford Orphanage has the right to and can convey a good fee 
simple title to the property devised it under ‘Item Fifth’ of said will. 

“(3) That the conveyances heretofore made or agreed to be made by 
said Orphanage are in all respects authorized, ratified and confirmed, 
both upon the construction of the will and in the exercise of its equity 
jurisdiction. The proceeds of any such sales to go to the Oxford Orphan- 
age for its use and benefit.” 

The defendants, heirs at law of John R. Moss, duly excepted to the 
judgment entered and appealed. 


Perry & Kittrell for plaintiff, appellee. 
O. B. Moss and I. B. Watkins for defendants, appellants. 


BaRwNuHILL, J. While the defendants, heirs at law of John R. Moss, the 
testator, in their answer claim title to the locus in quo, they do not allege 
that the plaintiff refused to accept or, having accepted, later rejected the 
devise, so as to invoke the terms of the reverter clause. Instead, in 
support of: their claim, they allege that the deterioration and destruction of 
the buildings was due to the negligence of the life tenant and constitutes 
acts of waste; that the removal of structures therefrom was wrongful 
and unlawful; that it was the duty of the remainderman to prevent the 
loss and destruction of said property; and that by its negligence in 
failing so to do it violated the terms of the will and forfeited all interest 
in the property. They pray that the Court decree that both the life 
tenant (who has died since the institution of this acticn) and the re- 
mainderman have forfeited all right, title, and interest in said property 
and the title thereto is now vested in them. 

Hence the answer, considered in the light of allegations of waste and 
negligence and the prayer for a decree of forfeiture, would seem to 
indicate that the defendants initially relied upon the law of forfeiture 
for waste. 
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We concur in the view of the court below that appellants acquired 
under the will no such interest in the land as would entitle them to main- 
tain the claim of forfeiture as thus alleged. Browne v. Blick, 7 N. C., 
511; Gordon v. Lowther, 75 N. C., 194; Latham v. Lumber Co., 139 
N.C., 9,518. E., 780; Hybart v. Jones, 180 N. C., 227, 41 8S. E., 293; 
Richardson v. Richardson, 152 N. C., 705, 68 S. E., 217; Batten v. 
Corporation Commission, 199 N. C., 460, 154 S. E., 748. 

But they now contend that the gift to plaintiff created an estate on 
condition expressed in the devise; that plaintiff has rejected or aban- 
doned the gift; and that, under the reverter clause contained in the will, 
the title to the property now vests in the heirs at law. 

For a proper determination of the question thus presented it 1s con- 
venient, and perhaps essential, that we separate the gift into its two 
essential parts. (1) The devise is to plaintiff “to hold and use and apply 
the same in so far as it will go after paying for keeping it in repair, for 
the maintenance of said institution.” This is the sum total of the gift 
itself. But there is a condition subsequent with a provision for reverter 
attached. (2) The title to the property is to revert to the heirs at law 
of the testator if the devisee should “refuse this gift and devise or later 
reject it because it might prove unprofitable or for any other cause.” 

Hence the provision for reverter is limited to a refusal to accept or a 
rejection after acceptance. Has the conduct of plaintiff been such as to 
call this provision into play ? 

That the plaintiff accepted the gift cannot be gainsaid. It is now 
admitted. But the defendants say that the plaintiff, by its failure to 
maintain the property or to take any action against the life tenant for 
waste, and by its conveyances and attempts to convey has abandoned the 
property and that such abandonment is in law a rejection. This position 
is equally untenable. 

The plaintiff had the right to proceed against the life tenant for waste 
committed or permitted by her. The exercise of this right, however, 
was optional. It was not compelled to proceed or risk the loss of its 
interest in the property. That it refrained from harassing the widow 
of its benefactor with demands and suits for damages cannot be held for 
cause for forfeiture. Nor is it any evidence of abandonment or rejection 
of the gift in remainder. 

But plaintiff’s action was not altogether negative. From time to 
time it came to the aid of the life tenant and paid taxes on the property. 
It voluntarily joined in an action against a lessee for damages for breach 
of contract to keep in repair. It leased and conveyed parcels of the 
property. These were positive acts of ownership effectively refuting 
any intent to abandon or reject. 
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The former conveyances and the present offer to convey by plaintiff 
does not constitute an abandonment. “The word ‘abandonment’ has a 
well defined meaning in the law which does not embrace a sale or con- 
veyance of the property. It is the giving up of a thing absolutely, 
without reference to any particular person or purpose, and includes both 
the intention to relinquish all claim to and dominion over the property 
and the external act by which this intention is executed, and that is, 
the actual relinquishment of it, so that it may be appropriated by the 
next comer.” Church v. Bragaw, 144 N. C., 126, 56S. E., 688. “There 
can be no such thing as abandonment in favor of a particular individual 
or for a consideration, as such an act would be a gift or a sale.” Rich- 
ardson v. McNulty, 24 Cal., 389; Church v. Bragaw, supra. “The well 
understood meaning in the law of the term ‘abandonment’ does not 
embrace a sale, gift, or other transfer of property.” 1 C. J. S., 6. 
When there is a sale or gift, or a transfer in any other mode provided by 
law, the continuity of the possession is preserved and any intent to 
abandon is refuted. 1 C.J. S., 6; Church v. Bragaw, supra; Black’s 
Law Dict., p. 4; 1 Words and Phrases, Permanent edition, pp. 4, 5, 
and 57, 

The appellants further insist, however, that the gift was in trust for 
the use of the orphanage; that the plaintiff is, by express language, 
charged with the duty of “keeping it in repair”; that this creates a con- 
dition subsequent; and that the failure to keep in repair constitutes 
a breach of this condition, working a forfeiture. 

The gift is of a fee simple estate in remainder, limited only by the 
provision for reverter upon a failure to accept or a rejection after accept- 
ance. Church v. Refining Co., 200 N. C., 469, 157 S. E., 4388; Hall 
v. Quinn, 190 N. C., 3826, 1380 8. E., 18; Lassiter v. Jones, 215 N. C., 298, 
18. E. (2d), 845; Church v. Bragaw, supra; St. James v. Bagley, 188 
N. C., 384, 50 S. E., 841; Cook v. Leggett, 88 Ind., 211. 

A clause in a conveyance will not be construed as a condition subse- 
quent unless it expresses, in apt and appropriate language, the intention 
of the parties to this effect (Braddy v. Elliott, 146 N. C., 578, 60 S. E., 
507), and a mere statement of the purpose for which the property is to 
be used is not sufficient to create such condition. Hall v. Quinn, supra; 
Church v. Refining Co., supra; Shields v. Harris, 190 N. C., 520, 130 
S. E., 189; Shannonhouse v. Wolfe, 191 N. C., 769, 138 S. E., 98; 
University v. High Point, 208 N. C., 558, 166 S. E., 511; Tucker v. 
Smith, 199 N. C., 502, 154 8. E., 826; Lassiter v. Jones, supra; Cook 
v. Sink, 190 N. C., 620, 180 S. E., 714. 

“A grantor can impose conditions and can make the title conveyed 
dependent upon their performance. But if he does not make any condi- 
tion, but simply expresses the motive which induces him to execute the 
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deed, the legal effect of the granting words cannot be controlled by the 
language indicating the grantor’s motive.” 2 Devlin on Deeds, sec. 838; 
St. James v. Bagley, supra; Mauzy v. Mauzy, 79 Va., 537. 

The court below approved the sale in the exercise of its equity juris- 
dietion. Johnson v. Wagner, 219 N. C., 235, 18 S. E. (2d), 419. As the 
devise did not create a charitable trust and a fee simple title was con- 
veyed, the plaintiff is free to sell in its discretion. Hence we need not 
discuss this phase of the judgment entered. 

The judgment below is 

Affirmed. 


WINBORNE, J., took no part in the consideration or decision of this case. 


MAE B. SMITH v. MARY ANN SMITH, an INFANT APPEARING HEREIN BY 
W. B. ALLSBROOK, Guarpian AD LITEM. 


(Filed 13 October, 1948.) 


1. Appeal and Error § 40a— 


The only exception, being to the judgment below, presents the question 
whether error appears on the face of the record; and the judgment being 
an essential part of the record, the Court will take notice of errors appear- 
ing in it, correct them and enter such judgment upon the facts established 
as in law ought to be rendered. 


2. Dower § 7: Estates § 9e: Insurance § 24d— 

Where a part of a hotel building, including certain furniture and fixtures 
which were adjudged part of and a necessary incident to the realty, was 
allotted to and accepted by the widow, in the settlement of her husband’s 
estate, as realty and as her dower, such furniture and fixtures must be 
considered a part of the realty in adjusting a division, between the widow 
and heir, of fire insurance collected for a loss on the property. 

3. Interest § 2— 


Annuities, under C. 8., 1791, must be computed at four and one-half 
per cent and not at six per cent. 


ApPEAL by defendant from Walliams, J., at April Term, 1943, of 
HaLiFax. 

Civil action to establish a claim arising upon application of proceeds 
of fire insurance received upon the burning of property in which the 
dower of plaintiff was allotted and applied to discharge a debt of her 
deceased husband to which she was surety and which was secured by 
deed of trust on said property, and to have same declared a lien on land 
of which her husband died seized and which descended to defendant as 
his only child and sole heir at law. 
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Upon the admissions in the pleadings and verdict of the jury upon 
issues submitted, these facts, in substance, are incorporated in the judg- 
ment below: 

1. John Claude Smith died intestate in Halifax County, North Caro- 
lina, on 7 November, 1939, seized of the land described in the complaint, 
among other, the Smith hotel building composed of a building or build- 
ings located on lots 1001 through 1009 on the west side of Roanoke 
Avenue in the city of Roanoke Rapids, including a basement, hotel 
lobby, hotel store room, three store rooms on the ground floor, fifty hotel 
rooms and hallways on the second floor, and fire escape leading from the 
second floor to the ground, and also possessed of furniture and equipment 
in the hotel. He was survived by his widow, plaintiff, Mae B. Smith, 
and his only child and sole heir, defendant, Mary Ann Smith. 

2. Prior to his death John Claude Smith with his wife, the plaintiff, 
Mae B. Smith, as surety, borrowed $50,000 and secured same by a deed 
of trust on the Smith hotel property above described and other property, 
but exclusive of the hotel furniture and equipment. 

3. After the death of John Claude Smith, in an action by the admin- 
istrator of his estate against the plaintiff here and the defendant here, 
as the widow and the sole heir of John Claude Smith, an order was 
entered by which the administrator was authorized to borrow $28,000.00, 
and to secure same by a second deed of trust on the Smith hotel property, 
exclusive of the hotel furniture and equipment, with which to pay debts 
of the intestate, except the balance due on the first mortgage indebted- 
ness, by authority of which the loan as authorized was procured and 
secured. 

4. Thereafter, there was allotted to plaintiff as her dower the portion 
of the building or buildings on lots 1001 through 1009 on the west side 
of Roanoke Avenue in the city of Roanoke Rapids, used in operating 
and carrying on Smith’s hotel, comprising the lobby space, hotel store 
room and stairways on the ground floor, all of the second floor of the 
building, including fifty hotel rooms and hallways and the fire escapes 
leading from the second floor to the ground, and all furniture and equip- 
ment in the Smith hotel, which furniture and equipment had “been 
adjudged to be a part of and necessarily incident to said real estate.” 

5. After the dower was allotted to plaintiff, the administrator of 
John Claude Smith filed final account, which was duly audited, examined 
and approved by the clerk of the Superior Court of Halifax County. 

6. Thereafter, a fire of unknown origin, over which plaintiff had no 
control and which did not arise out of her negligence, destroyed the 
Smith hotel building on the west side of Roanoke Avenue, and also the 
furniture and equipment in the hotel, and plaintiff’s life estate in and 
to the same was thereby terminated or destroyed. 
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7. At the time of the said fire, insurance in the amount of $37,500.00 
was in force on all of the building or buildings known as the Smith 
hotel building—the named insured and beneficiaries being “Mae B. 
Smith individually and/or Mae B. Smith, as Guardian of Mary Ann 
Smith, as their interests may appear,” which insurance was pledged as 
collateral and additional security for the payment of the indebtedness 
secured by the first and second deeds of trust hereinabove referred to— 
premiums on said insurance having been apportioned between and paid 
by Mae B. Smith and Mary Ann Smith in the proportion that the value 
of “Mae B. Smith’s dower estate in said buildings bore to the value of 
all of said property.” Under this apportionment plaintiff paid 34 per 
cent of the premiums, and received 34 per cent of the rents and profits. 

8. At the time of said fire, insurance was in effect on the furniture 
and equipment in Smith’s hotel in the amount of $6,000.00—the named 
insured and beneficiaries being “Mae B. Smith, individually, and/or 
Mae B. Smith as guardian of Mary Ann Smith, as their interests might 
appear”’—all the premiums therefor having been paid by Mae B. Smith. 
This insurance was not pledged as collateral to the indebtedness secured 
by the deeds of trust above designated. 

9. After the fire, the proceeds of the insurance on the buildings, 
$37,500.00, were paid to the holder of the balance of the indebtedness on 
first and second deeds of trust and applied to the payment thereof. And 
the proceeds of the insurance, $6,000.00, on the furniture and equipment 
in Smith’s hotel were paid over to Mae B. Smith, individually, and as 
guardian of Mary Ann Smith, and are being held in a special account 
awaiting legal determination of defendant’s interest therein. 

10. As found by the jury (a) the life expectancy of Mae B. Smith 
is 28.2 years, (b) the value of lots 1001 through 1009 on the west side of 
Roanoke Avenue in the city of Roanoke Rapids, with all improvements 
thereon at the time of the fire, was $75,000.00, and (c) at the time of the 
fire value of plaintiff’s dower estate in that portion of the buildings on 
lots 1001 through 1009 on the west side of Roanoke Avenue, in which 
the Smith’s hotel was being carried on, was $25,500.00. 

11. Based upon an expectancy of 28.2 years and a 6 per cent annuity 
from 84 per cent of the proceeds of insurance on the buildings, the court 
finds as a fact that the present cash value of plaintiff’s interest in the 
proceeds of the insurance on said buildings is $10,283.90, with interest 
thereon from 12 February, 1943, the date on which the same was applied 
to pay the indebtedness secured by the deeds of trust, and concludes that 
to that extent plaintiff is a creditor of the estate of John Claude Smith, 
but that the debt therefor could not have been collected by action or 
other due proceeding from the administrator of the intestate—hence, the 
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defendant is liable for the debt, but not beyond the value of the property 
inherited by her from John Claude Smith. 

12. Based upon expectancy of 28.2 years and a 6 per cent annuity 
in all of the proceeds of the insurance on the furniture and equipment 
in Smith’s hotel, the present cash value of plaintiff’s interest the court 
finds 1s $4,839.48. 

Upon the foregoing findings of fact and conclusions of law the court 
adjudged: (1) That as between the plaintiff and the defendant, plaintiff 
is the owner of and entitled to $4,839.48 of the proceeds of insurance on 
the furniture and fixtures in Smith’s hotel, and directs she guardian of 
Mary Ann Smith to pay same to Mae B. Smith, the plaintiff, individ- 
ually; (2) That the plaintiff Mae B. Smith recover of Mary Ann Smith 
the sum of $10,283.90, with interest thereon from 12 February, 1948, 
for the payment of which a specific lien is given (a) upon the defend- 
ant’s interest in the proceeds of insurance on furniture and fixtures in 
Smith’s hotel, $1,160.52, and directs the guardian of Mary Ann Smith 
to pay the same to Mae B. Smith, individually, to be credited and 
applied on this judgment; and (b) upon all of the right, title, interest 
and estate in and to all of the real estate, specifically described by refer- 
ence, which the defendant Mary Ann Smith inherited from John Claude 
Smith. 

Defendant appeals to the Supreme Court and assigns error. 


Allsbrook, Benton, Gay & Midyette for plaintiff, appellee. 
W. B. Allsbrook for defendant, appellant. 


Winzornek, J. The only exception appearing in the record on this 
appeal is “to the judgment as rendered by the court” below. This pre- 
sents for decision only the question whether error appears on the face of 
the record. Cooper v. Cooper, 221 N. C., 124,19 S. E. (2d), 237; Query 
vr. Ins. Co., 218 N. C., 386, 11 S. E. (2d), 189; Jones v. Griggs, 219 
N. C., 700, 14 8. E. (2d), 836, and numerous other cases. See N. C. 
Digest, subject Appeal and Error, key number 274 (7). Moreover, the 
judgment being an essential part of the record, the Court will take notice 
of errors appearing in it, correct them and enter such judgment upon the 
facts established as in law ought to be rendered. Thornton v. Brady, 
100 N. C., 88, 5 S. E., 910, and many other later cases. See Shepard’s 
N.C. Citations. 

In the case in hand error appears upon the face of the judgment. 

First: It appears that the furniture and equipment in Smith’s hotel 
were adjudged to be a part of and necessarily incident to the real estate, 
that is, the hotel building, and that same were allotted to and accepted 
by plaintiff as real estate and as part of her dower. The jury has found 
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that at the time of the fire the value of plaintiff’s dower estate in the 
portion of the building in which Smith’s hotel was being carried on was 
$25,500.00. Of this valuation the furniture and equipment having been 
considered a part of the real estate, the value of them must necessarily 
have been at least $6,000.00, the amount for which same were insured, 
leaving no more than $19,500.00 as the value of plaintift’s dower in the 
building itself rather than $25,500.00 upon which the present cash value 
of her annuity for hfe in the proceeds of the insurance on the building 
was calculated. And if the value of the furniture and equipment was 
greater than $6,000.00, for which it was insured, the value of plaintiff’s 
dower in the building itself should be proportionately reduced and the 
present cash value ascertained accordingly. 

Second: The annuity should have been computed at four and one-half 
per cent, and not at six per cent. ‘The statute, C. S., 1791, provides 
that: “When a person is entitled to the use of a sum of money for life, 
or for a given time, the interest thereon for one year may, computed at 
four and one-half per cent, be considered as an annuity and the present 
eash value be ascertained as herein provided.” 

Other than as here indicated the Judgment entered appears to be in 
accordance with well settled principles of law. See Purvis v. Carstaphan, 
78 N. C., 575; Gwathmey v. Pearce, 74 N. C., 398; Gore v. Townsend, 
105 N. C., 928, 11 8. E., 160; Foster v. Davis, 175 N. C., 541, 95 S. E., 
917; Chemical Co. v. Walston, 187 N. C., 817, 123 S. E., 196; Blower 
v. MacKenzie, 197 N. C., 152, 147 8. E., 829; Barnes v. Crawford, 201 
N. C., 484, 160 8. E., 464; Brown xv. McLean, 217 N. C., 555, 8 S. E. 
(2d), 807; see also C. S., 59-60; Badger v. Daniel, 79 N. C., 872; Moffitt 
Vs Dds, 205 IN. ©,.5865, V2 So 281s Pree ts Ashins: 212 IN<-C. 
583, 194 S. E., 284. 

The cause 1s remanded to the end that the value of the furniture and 
hotel equipment be ascertained and calculations made in accordance with 
this opinion and for judgment. 

Error and remanded. 


STATE OF NORTH CAROLINA, on THE RELATION oF E. M. UNDERWOOD, 
AS CLERK OF TIIE SUPERIOR CoUurRT OF LEE COUNTY, anon LEE COUNTY, 
v. W. G. WATSON, STANDARD ACCIDENT INSURANCE COMPANY, 
AND TIIE NATIONAL BANK OF SANFORD. 


(Filed 138 October, 1948.) 


1. Clerks of Superior Courts § 23— 


In an action by a clerk of the Superior Court against his predecessor in 
office for the recovery of records, money, etc., In the hands of the outgoing 
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clerk by virtue or under color of his office, C. S., 948, an order, making 
the county a party plaintiff, was improvidently entered, and allegations 
in the answer, asserting a cross action and further defense against. the 
county, were properly stricken. And it follows that related allegations 
in the reply, by way of answer to such cross action and further defense, 
should have been stricken also. 


2. Clerks of Superior Courts § 23g: Judgments § 29— 


A judgment of a court of competent jurisdiction, removing a clerk of 
the Superior Court from office, creates a vacancy in the office of clerk, 
and, when no appeal is taken, is conclusive. 


3. Clerks of Superior Courts § 23e— 

In an action by the clerk of the Superior Court against his predecessor 
in office, for possession of records, books and funds under C. S., 948, 
where defendant denied the allegations of the complaint that plaintiff 
was duly appointed clerk to fill a vacancy caused by the removal of 
defendant and qualified as such, and also made further affirmative allega- 
tion to like effect, there was error in allowing a motion to strike such 
affirmative allegations. 


4. Clerks of Superior Courts §§ 23b, 23c: Public Officers 88 7c, 8— 


Our statutes provide two separate and distinct remedies against clerks 
of the Superior Courts—one in behaif of the injured individual for a 
specific fund to which he is entitled or on account of a particular wrong 
committed against him by the officer, C. 8., 354; and one in behalf of the 
new clerk against his predecessor in office to recover possession of records, 
books, papers and money in the hands of the outgoing clerk by virtue or 
under color of his office. C. 8., 948. 


5. Clerks of Superior Courts § 23b: Statutes § 5a— 


Authority for an individual to sue an officer for money wrongfully 
detained, C. S., 354, and C. S., 357, allowing damages at twelve per cent 
on any such recovery, relate to the same subject matter, are part of one 
and the same statute, and must be construed together. 


6. Clerks of Superior Courts § 23c— 


Whether or not the clerk is entitled to the benefits of C. S.. 357, in a 
suit against his predecessor, is not now decided; but, granting that he is 
not so entitled, the law allows interest by way of damages on money 
wrongfully detained. 


Apprra by defendants from Williams, J., at July Term, 1943, of Ler. 
Modified and affirmed. 

Civil action instituted by relator clerk against his predecessor in 
office and his surety for an accounting, heard on motions to strike 
pleadings. 

Defendant Watson was elected clerk of the Superior Court of Lee 
County in 1934, and was re-elected for the term beginning the first 
Monday in December, 1938. The defendant surety company was surety 
upon his official bond. On 17 December, 1941, Watson was removed 
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from office under judgment of court in an action then pending. Relator 
Underwood was appointed to fill the unexpired term. He thereupon 
instituted this action to compel the defendant Watson to turn over and 
deliver to him the records, documents, papers, moneys, and property 
belonging to said office and theretofore held by Watson by virtue or 
under color of his office. The defendant bank was joined for the pur- 
pose of obtaining an injunction against the disposition of funds on 
deposit in said bank in the name of Watson, clerk of the Superior Court. 

Complaint being filed, the defendants appeared and moved the court 
that Lee County be made a party plaintiff. On said motion, Stevens, 
J., entered an order making Lee County a party plaintiff and requiring 
plaintiffs to file a bill of particulars as to all items alleged to be due. 

Plaintiffs then filed an amended complaint in which no cause of action 
in behalf of Lee County against defendants, or either of them, is stated. 
The defendants separately answered and in their answers undertook to 
set up a cross action against Lee County. To this cross action and other 
affirmative defenses contained in the answers, plaintiffs replied. 

After all pleadings had been filed defendants moved to strike certain 
allegations contained in plaintiffs’ reply, and plaintiffs filed a counter- 
motion to strike certain allegations contained in the answers, including 
the allegation of a cause of action against Lee County. 

When the cause came on to be heard on said motions in the court 
below judgment was entered striking the allegation of the cause of action 
against Lee County and other allegations contained in the answer. The 
defendants excepted and appealed. 


Teague & Williams and Gavin, Jackson & Gavin for plaintiffs, ap- 
pellees, 

K. R, Hoyle, J. G. Edwards, und S. Rk. Hoyle for defendant Watson, 
appellant. 

A. J, Fletcher for defendant Standard Accident Insurance Company, 
appellant, 


BarnuHILy, J. While the motions and counter-motions challenge the 
propriety of a large number of allegations in the pleadings, the order 
striking the allegations in the answers undertaking to set up a cross 
action against Lee County is the real crux of the controversy. If the 
judgment below is sustained in this respeet most of the other challenged 
allegations, both in the reply and in the answers, go out as a matter 
of course. 

The defendants allege, in substance, that during Watson’s tenure of 
office Lee County instituted numerous tax foreclosure actions, which were 
prosecuted to final judgment; that as a result official fees acerued to the 
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clerk in the total sum of $46,193.50, of which $9,564.06 has been paid, 
leaving a balance of $36,629.44 still due and unpaid; and that the county 
is legally indebted to Watson in said amount. Watson demands judg- 
ment therefor. Defendant insurance company prays that it be allowed 
as an offset against any amount which may be adjudged to be due by 
Watson to plaintiff. 

Lee County seeks no recovery against either defendant. It has no 
interest In any recovery which may be had by Underwood, and Under- 
wood 1s in no way connected with the matters alleged against the county. 
As between them there is no community of interest in either cause of 
action. The amount claimed by Watson, if recovered, would belong to 
him individually. It would form no part of funds on hand by virtue 
or under color of his office. Underwood could recover no part thereof. 
Hence this cross action is wholly independent of and unrelated to the 
cause of action relied on by the relator clerk. 

To permit the allegations to stand would require the trial of two 
distinet and independent actions in one. The plaintiff would be required 
to stand by while defendants undertake in their cross action to recover 
funds of a third party with which to pay any recovery he may obtain. 
His cause would be complicated and confused by evidence entirely irrele- 
vant to his action. The law does not contemplate that a litigant shall 
be so prejudiced in the prosecution of his cause. 

The order making Lee County a party plaintiff was improvidently 
entered. The allegations in the answers asserting a cross action against 
it were properly stricken. It follows that the court below erred in 
refusing to strike related allegations in the reply by way of answer to 
the cross action. 

There was no error in the order striking defendants’ second further 
defense. The efforts of the county to control the management of funds 
in the hands of the clerk; its change of method of audit and accounting; 
its alleged false entries and fictitious charges; and its other conduct 
alleged therein do not constitute a defense to this action. Nor does the 
fact that defendant may have been harassed, embarrassed, and hindered 
in the discharge of his duties as clerk by the interference and inter- 
meddling of the board of commissioners excuse him from accounting to 
his successor for any money actually received by him under color of his 
office for which he has not accounted. He is called upon to account for 
the true amount due and nothing more—and this is the measure of his 
liability. 

The defendants denied the allegations in the complaint that the relator 
Underwood was duly appointed as clerk of the Superior Court to fill the 
vacaney caused by the removal of Watson and has duly qualified and is 
now acting as such. In addition, they made further aflirmative allega- 
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tions to like effect. The affirmative allegations were stricken. In this 
there was error. 

The defendant Watson was removed from office by judgment of a 
court of competent jurisdiction, creating a vacancy in the office. From 
that order he did not appeal. He is concluded thereby. Even so, the 
relator must allege and show that he is the party appointed to fill the 
vacancy. Unless estopped by his conduct so to do, the defendant may 
both deny the allegation and affirmatively assert the contrary. Although, 
ordinarily, a simple denial is sufficient, this does not preclude as objection- 
able a positive assertion by way of denial. 

The relator Underwood seeks to recover the several funds itemized in 
the bill of particulars “with damages thereon as provided by law,” and 
the “damages” are estimated at twelve per cent. The court correctly 
declined to strike the allegations of damages. 

Our statutes provide two separate and distinct remedies—one in behalf 
of the injured individual for a specific fund to which he is entitled or on 
account of a particular wrong committed against him by the clerk, 
C.S., 354, and one in behalf of the clerk against his predecessor in office 
to recover possession of records, books, papers, and money in the hands 
of the outgoing clerk by virtue or under color of his office. C. S., 943. 

Authority for an individual to sue an officer for money wrongfully 
detained (C. S., 354) was granted by an Act adopted in 1793. 1 Potter, 
Laws of North Carolina, ch. 384 (1819). This Act provided for sum- 
mary Judgment against constables only. Later another Act was adopted 
making provision for summary judgment against other public officials, 
ineluding clerks. 2 Potter, Laws of North Carolina, ch. 1002, sec. 1 
(C. S., 356). Section 2 of the Act provides that the aggrieved party 
may recover, over and above the sum detained, damages at the rate of 
twelve per centum per annum from the time of such detention until pay- 
ment. This section has been brought forward in the various codifications 
and is now C, 8., 357. Hence the two sections, C. 8., 354, and C. S., 
357, relate to the same subject matter and are a part of one and the same 
statute. They must be construed together. Pasquotank County v. Hood, 
209 N. C., 552, 184 8. E., 5. 

The interest by way of damages is allowed to the individual entitled 
to the money and who sues for the same. 8S. v. Gant, 201 N. C., 211, 
159 S. E., 427. See also Windley v. Lupton, 212 N. C., 167, 193 S. E., 
213, and Wood v. Bank, 199 N. C., 371, 154 8. E., 623. 

The right of the clerk to bring an action does not rest on any injury 
done to him, but on the ground that the law requires that each successive 
clerk shall receive from the retiring clerk all the records, books, papers, 
moneys, and property of his office in order that the business of the clerk 
of the Superior Court may be conducted intelligently, systematically, 
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and economically. Peebles v. Boone, 116 N. C., 57, 21 8. E., 187, 
59 A. L. R., 538; State Ex Rel. Gilmore v. Walker, 195 N. C., 460, 142 
S. E., 579; 8S. v. Martin, 188 N. C., 119, 128 8. E., 631. It rests on an 
entirely different statute. C.S., 943. 

In view of the distinctions between the two acts, is the clerk here 
entitled to the benefits of C. S., 357? This we have not been called upon 
to decide. Granted that he is not. Even so, the law allows interest by 
way of damages on money wrongfully detained. King v. Phillips, 95 
N. C., 245; Ripple v. Mortgage Corp., 198 N. C., 422, 137 8. E., 156; 
Bank v. Insurance Co., 209 N. C., 17, 182 8. E., 702. From what date, 
upon what amount, and at what rate interest is to be allowed will be 
decided by the trial court on the verdict rendered. 

The motions to strike came on to be heard before the judge presiding 
at term. The cause was pending on the docket of that court. The juris- 
diction to hear and decide the motions cannot be successfully assailed. 
Shepard v. Leonard, ante, 110. 

The judgment below must be modified to accord with this opinion. 

Modified and affirmed. 


STATE on RELATION oF A. O. HEDGEPETH v. L. L. SWANSON, SHERIFF OF 
VANCE COUNTY, anp THE NATIONAL SURETY COMPANY. 


(Filed 18 October, 1943.) 


1. Public Officers §§ 7a, 7b— 


While public officers, acting in a judicial or quasi-judicial capacity, are 
exempt from civil liability and cannot be called upon to respond in dam- 
ages to private individuals for the honest exercise of judgment. even 
though such judgment be erroneous; however, when public officers in 
such cases, instead of acting in an honest exercise of their judgment. act 
corruptly or of malice, such officers are liable to an incividual for dam- 
ages suffered by reason of such corrupt and malicious conduct. 


2. Public Officers § 7b: Sheriffs § 6d: Principal and Surety 8§ 17, 20—— 


Where the complaint alleges that defendant, a sheriff, in procuring a 
senreh warrant for plaintiff’s premises and a warrant for his arrest upon 
a charge of violating the prohibition laws, acted corruptly and with 
malice, wantonly, falsely, without probable cause and without regard for 
the publie interest, and out of hate and revenge, it was error for the 
court below to sustain a demurrer ore tenus. As defendant surety com- 
pany is the sheriff’s bondsman and liable for his misconduct, C. S., 354, it 
follows that there was likewise error in sustaining the demurrer filed by it. 


Appeal by the plaintiff from Burney, J., at June Term, 1948, of 
VANCE, 
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This is a suit instituted by the plaintiff in the name of the State 
against one defendant as Sheriff of Vance County and the other as surety 
upon the official bond of the Sheriff, for injuries alleged to have been 
caused by the misconduct in office of the Sheriff, under the provisions 
of Consolidated Statutes, 354. The complaint alleges that the defendant 
sheriff set out and wrongfully and negligently left fire burning at a still 
on land adjoining the land of the plaintiff, and that said fire spread over 
and damaged the land of the plaintiff, and that the defendant made no 
effort to extinguish such fire when informed of the danger incident 
thereto; and further, that five days after said fire had burned his woods 
and timber the plaintiff caused a warrant to be issued for the defendant 
charging him with a violation of C. S., 4312, by setting fire to brush and 
other material whereby other property was endangered and destroyed, 
without keeping the same properly guarded; that immediately after the 
warrant procured by the plaintiff had been served upon him the defendant 
Sheriff secured a search warrant for the premises of the plaintiff, charg- 
ing that the plaintiff did have in his dwelling “spirituous and intoxicat- 
ing liquors for the purpose of selling said liquors as strong drink,” and 
thereafter on the same day the defendant secured a criminal warrant 
charging the plaintiff “with operating a whiskey still and did manufac- 
ture intoxicating whiskey,” and upon this warrant the defendant caused 
plaintiff to be arrested at his home in the presence of his wife and chil- 
dren, and imprisoned until he gave bond. It is alleged that “the defend- 
ant, Swanson, then acting by virtue and under color of his office as 
Sheriff of Vance County, and inspired not by any regard for the publie 
interest or welfare, but simply and solely out of hate, vengeance and 
malice toward this plaintiff, wilfully, wantonly, falsely and maliciously, 
contriving and intending to injure the plaintiff, and to cause plaintiff 
to be arrested,” procured from a justice of the peace a search and seizure 
warrant, authorizing the defendant Swanson to search the premises of 
the plaintiff; and it is also alleged “That the said defendant, Swanson, 
at the same time he procured the search and seizure warrant... by 
means of a false and malicious affidavit as hereinbefore set forth, went 
before . . ., the Clerk of Recorder’s Court of Vance County, and falsely, 
wantonly, and maliciously, and without reasonable or probable cause 
therefor, charged the plaintiff, before the Clerk of the Recorder’s Court, 
with violation of the liquor laws of the State by operating a whiskey 
still and manufacturing intoxicating liquor, and by means of a false 
and malicious affidavit caused said Clerk of Reecorder’s Court to make 
out a writ in due form of law for the arrest of plaintiff, and said defend- 
ant, Swanson, falsely, maliciously, and without probable cause caused 
plaintiff to be arrested on said charge, ...” and that when the case 
eame on for trial the “Judge of the Recorder’s Court directed that said 
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prosecution and warrant be nol prossed. That anol pros was thereupon 
entered in said cause and said prosecution was thereby ended and wholly 
determined, and this plaintiff was released from his bond and discharged 
from said Court”; that in swearing out the warrants aforesaid the 
defendant “Swanson was actuated throughout, not by any regard for the 
public interest, but solely and exclusively by the hate, malice and spirit 
of revenge which he entertained toward the plaintiff’; and “... in 
swearing out said warrants and procuring the searching of the plaintiff’s 
premises, and the arrest and prosecution of plaintiff upon a criminal 
charge, professed to be acting, and was acting, under and by virtue and 
color of his office, as Sheriff of Vance County.” 

To the complaint the defendants, and each of them, filed demurrers 
ore tenus upon the ground that the complaint did not state facts suffi- 
clent to constitute a cause of action. The demurrers were sustained and 
the action dismissed, to which ruling the plaintiff objected and preserved 
exception, and appealed to the Supreme Court. 


Hill Yarborough, J. M. Peace, and A. A. Bunn for plaintiff, appellant. 


Gholson & Gholson and J. P. & J. H. Zollicoffer for defendants, 
appellees, 


Scuenck, J. This action was instituted by the plaintiff, in the name 
of the State, against the defendant Swanson in his official capacity as 
Sheriff of Vance County, and the defendant, the National Surety Com- 
pany, as surety on the Sheriff’s official bond. 

The question posed by this appeal is whether a sheriff is liable in his 
official capacity in an action for malicious prosecution for damages to 
an individual caused by acts involving the exercise of judgment and 
discretion and committed within the scope of his official duties? 

The law applicable to the facts alleged in the complaint, as enunciated 
by the opinions of this Court, 1s that public officers acting in a judicial 
capacity or quasi-judicial capacity are exempt from civil liability and 
cannot be called upon to respond in damages to private individuals for 
the honest exercise of his judgment though his judgment may have been 
erroneous; however, in cases where a public officer, even judicial or 
quasi-judicial, instead of acting in an honest exercise of his judgment, 
acts corruptly or of malice, such officer is liable in a suit instituted 
against him by an individual who has suffered special damage by reason 
of such corrupt and malicious action. In other words, no action lies 
against a public officer for an honest exercise of his discretion, though 
erroneous, but for a corrupt or malicious exercise of discretion such 
officer may be made to respond in damages to an individual injured 
thereby; Templeton v. Beard, 159 N. C., 63, 74 8. E., 785; “Tt is other- 
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wise in the ease of judicial officers and also of administrative officers 
when engaged in official acts involving the exercise of judgment and 
discretion, in which case they are sometimes termed quasi-judicial. The 
principle governing in these cases.is that they cannot be held responsible 
unless it 1s alleged and proved that they acted ‘corruptly or with malice.’ ” 
Hipp v. Farrell, 169 N. C., 551, 86 S. E., 570; ebed., 173 N. C., 167, 
918. E., 881; Moye v. McLawhorn, 208 N. C., 812, 182 8S. E., 493; 
Old Fort v. Harmon, 219 N. C., 241, 138 S. E. (2d), 423; Wilkins v. 
Burton, 220 N. C., 18, 16S. E. (2d), 406. 

Applying this law to the allegations of the complaint we are con- 
strained to hold that his Honor erred in sustaining the demurrers ore 
tenus lodged by the defendants. 

There is ample allegation of the fact that the defendant in procuring 
the search warrant for the plaintiff’s premises and the warrant for his 
arrest upon a charge of violating the prohibition laws acted corruptly 
and with malice. True, the words “corruptly” or “corruption” are not 
used to describe the action of the defendant but the words “falsely,” 
“wantonly,” “out of revenge” and “without regard to the public interest” 
all imply corrupt action on the part of the defendant Sheriff. And the 
words “out of hate,” “malicious” and similar expressions in the complaint 
are a clear allegation of malice. The complaint likewise alleges that 
the action of the defendant Sheriff in procuring the search of the plain- 
tiff’s premises and arrest of his person was “without probable cause.” 

The requirements for an action for malicious prosecution against a 
public officer to recover damages caused by the performance of discre- 
tionary acts by such officer in a corrupt and malicious manner having 
been alleged, the demurrer to the complaint filed by the Sheriff was 
erroneously sustained, and since the defendant surety company was 
hable, under C. S., 354, which provides “every such officer and the 
sureties on his official bonds shall be hable to the persons injured for all 
acts done by said officer by virtue or under color of his office,” to any 
person injured by reason of any misconduct of the Sheriff in office, it 
follows that the sustaining of the demurrer to the complaint filed by 
the surety was likewise erroneous. Price v. Honeycutt, 216 N. C., 270. 
48. E. (2d), 611. 

The judgment of the Superior Court is 

Reversed. 
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STATE v. DR. C. DILLIARD, JR. 


(Filed 13 October, 1943.) 
1. Evidence §§ 27, 41— 

In a criminal prosecution for performing an operation on a pregnant 
woman, evidence of prosecutrix that she was told by a third person about 
the operation defendant gave, in explanation of her visit to defendant, 
is not hearsay and is competent. 


2. Evidence § 47— 


Expert testimony is admissible where it relates to matters requiring 
expert skill or knowledge in the medical field, about which a person of 
ordinary experience would not be capable of forming a satisfactory con- 
clusion, unaided from one learned in the medical profession. 


3. Evidence § 52—- 


Where a medical expert witness merely expresses his professional 
opinion upon an assumed finding of facts, and the facts assumed are 
supported by the testimony previously offered, such evidence is competent. 


4. Appeal and Error §§ 6b, 6f, 23— 


Broadside exceptions will not be considered. An assignment under 
C. S., 564, must particularize and point out specifically wherein the court 
failed to charge the law arising on the evidence. 


5. Criminal Law § 56— 


A motion in arrest of judgment must be based on some matter which 
appears, or for the omission of some matter which ought to appear, on 
the face of the record, creating a vital defect in some phase of the pro- 
ceeding. 


6. Criminal Law § 54c— 


Upon the trial on an indictment charging the performance of an opera- 
tion on a woman (1) quick with child, with intent to destroy the child, 
and (2) with intent to procure a miscarriage, C. 8., 4225, 4227, there was 
a verdict of guilty, and upon the jury being polled, each juror stated that 
the verdict related to the first count, which verdict was entered; and 
upon retirement and further consideration of the second count, as 
instructed, the verdict on that count was not guilty, the defendant is not 
prejudiced thereby. 


AppreaL by defendant from Frizzelle, J., at April Term, 1943, of 
Warne. No error. 


Criminal prosecution on bill of indictment charging: (1) That the 
defendant performed an operation upon the prosecutrix, quick with 
child, with intent to destroy such child. C. S., 4226; and (2) that the 
defendant performed an operation upon the prosecutrix with intent to 
procure a miscarriage. C.S., 4227. 

The prosecutrix, a resident of Wilmington, N. C., discovering that she 
was pregnant, telephoned defendant at Whiteville, N. C. She then inter- 
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viewed him twice, once in August and once in September, relative to 
procuring an abortion. At that time she did not have the necessary 
money. In December she visited his office, then in Goldsboro, at which 
time he performed an operation on her “to get rid of the baby.” The 
first operation did not produce the desired results. She returned to his 
office on a Tuesday and he again submitted her to treatment. On the 
following Saturday morning she gave premature birth to a fairly well 
developed child, about 714, lunar months of age. It was either stillborn 
or died at birth. This prosecution followed. 

When the cause came on to be tried in the court below, the jury 
returned a general verdict of guilty. Upon being polled at the request 
of the defendant, they stated, each for himself, that they found him 
guilty on the first count but did not consider the second count. The 
court then directed them to return to their room and consider the second 
count. They then returned a verdict of not guilty on the second count. 
The court below pronounced judgment, and the defendant excepted and 
appealed. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


J. Faison Thomson for defendant, appellant. 


BaRnuHILL, J. The defendant offered no testimony in defense. But 
the nurse who acted as an attendant in his office did testify in behalf of 
the State. Her testimony and that of the prosecutrix was amply sufficient 
to repel a motion to dismiss under C. 8., 4643, and to require the determi- 
nation of the issue of guilt or innocence by the jury. 

The prosecutrix testified that she went to see the defendant to obtain 
his services and “I told him Mrs. Haifle told me about him, the operation 
he gave. She had told me about this operation he gave.” To her state- 
ments as to what she told him the defendant excepted and moved to 
strike. The exception is bottomed upon the assumption that this was 
hearsay testimony. It cannot be sustained. 

This was a statement made to the defendant in explanation of the visit 
by prosecutrix. Its probative force does not depend, in whole or in part, 
upon the competency and credibility of any person other than the wit- 
ness. S. v. Green, 193 N. C., 302, 186 S. E., 729; S. v. Lassiter, 191 
N. C., 210, 181 S. E., 5775 8. v. Simmons, 198 N. C., 599, 152 S. E., 
774; Teague v. Wilson, 220 N. C., 241, 17 S. E. (2d), 9. It does not 
put at issue the truth or falsity of the statement made by Mrs. Haifle. 
It derives its value from the credibility of the witness. It was made on 
oath and the maker was subject to cross-examination. Hence it does 
not come within the hearsay rule. 
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The State examined Dr. A. H. Elliott, Health Officer of New Hanover 
County, who saw the body of the child after birth. During his examina- 
tion he was asked certain hypothetical questions, to which defendant 
excepted. 

The hypothetical question answered by the witness clearly assumed 
the facts and circumstances surrounding the treatment rendered prose- 
cutrix by defendant and the subsequent premature birth relied on by the 
State to establish the crime charged. It combined substantially all the 
facts about which evidence was offered, and it was sufficiently explicit 
for the witness to give an intelligent and safe opinion. The witness 
drew no inference from the testimony. He merely expressed his pro- 
fessional opinion upon an assumed finding of facts, and the facts assumed 
were supported by testimony previously offered. It related to matter 
requiring expert skill or knowledge in the medical field about which a 
person of ordinary experience would not be capable of forming a satis- 
factory conclusion unaided by expert information from cne learned in the 
medical profession. Pigford v. Rk. R., 160 N. C., 98, 75 S. E., 860; 
S. v. Bowman, 78 N. C., 509; Ray v. Ray, 98 N. C., 567; Martin v. 
Hanes Co., 189 N. C., 644, 127 S. E., 688; Godfrey v. Power Co., 190 
N. C., 24, 128 S. E., 485. Subsequent questions addressed to the doctor, 
to which exception was entered, merely sought and obtained explanation 
and simplification of his opinion. The testimony was competent. 

Defendant likewise makes broadside exception to the charge for that it 
fails “to declare and explain the law arising from the facts.” In his 
brief under this assignment he contends that the court failed to charge 
on the clause “unless the same shall be necessary to preserve the life of 
the mother.” Apparently this provision of the statute constitutes an 
exceptive proviso, of which the defendant must take advantage by way 
of defense. S. v. Connor, 142 N. C., 700, 55 S. E., 787; S. v. Johnson, 
188 N. C., 591, 125 S. E., 183; S. v. Epps, 213 N. C., 709, 197 S. E., 
580; S. v. Davis, 214 N. C., 787, 1 S. E. (2d), 104, and cases cited. 
This we need not now decide for the reason that the assignment is too 
general and indefinite to present any question for decision. fooks v. 
Bruce, 213 N. C., 58, 195 S. E., 26; 8S. v. Webster, 218 N. C., 692, 12 
S. E. (2d), 272; Jackson v. Lumber Co., 158 N. C., 317, 74 8. E., 350; 
Davis v. Keen, 142 N. C., 496, 55 S. E., 359. Unpointed, broadside 
exceptions will not be considered. McKinnon v, Morrison, 104 N. C., 
354, 10 S. E., 518; Rawls v. Lupton, 198 N. C., 428, 137 8. E., 175. 
The Court will not go on a voyage of discovery to ascertain wherein the 
judge failed to explain adequately the law in the case. Cecil v. Lumber 
Co., 197 N. C., 81, 147 8. E., 735. The assignment must particularize 
and point out specifically wherein the court failed to charge the law 
arising on the evidence. 
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The jury returned a general verdict of guilty. Upon being polled at 
the request of the defendant, each juror stated that he found the defend- 
ant guilty on the first count. Eleven said they did not consider the 
second count. One stated, “I understood it took the second count in 
consideration if we all found him guilty on the first count.” Whereupon, 
the verdict of guilty on the first count was entered, and the court directed 
the jury to return to their room and reach a verdict on the second count. 
They then, after further deliberation, returned for their verdict on the 
second count “not guilty on the second count.” The record fails to 
disclose any exception to this proceeding entered at the time. But the 
defendant, after the rendition of the verdict, moved in arrest of judgment. 
This motion must be denied. 

A motion in arrest of judgment must be based on some matter which 
appears, or for the omission of some matter which ought to appear, on 
the face of the record, creating a vital defect in some phase of the pro- 
ceeding. S.u. WeK night, 196 N. C., 259, 145 S. E., 281, and cases cited ; 
S.v. Linney, 212 N. C., 739, 194 8. E., 470; S. v. Brown, 218 N. C., 
415, 11 S. E. (2d), 321. 

Here no defect appears. <A verdict of guilty was rendered. Upon 
being polled, the jurors, each for himself, stated that it related to the 
first count. It was so entered. As to that the record is clear, and it 
was upon this verdict that judgment was pronounced. Even if we 
concede—and we do not—that the further proceedings in respect to the 
second count were irregular, the verdict on that count was “not guilty.” 
It follows that the defendant has not been prejudiced thereby. 

The other assignments of error not specifically discussed are untenable. 

In the trial below we find 

No error. 


STATE vy. LEROY CAMERON anno ROBERT J. CAMERON, JR. 


(Filed 18 October, 1943.) 
1. Larceny § 1— 
Larceny is the felonious taking and carrying away of the goods and 
property of another, with the intent to deprive the owner of the use 
thereof and with a view to some advantage to the taker. 


2. Larceny § 5— 

Where nearly eight months intervene between the alleged theft and 
the stolen property being found in the possession of defendants, there is 
no presumption of fact of guilt of defendants under the doctrine of recent 
possession. 


450 IN THE SUPREME COURT. [ 223 


STATE v. CAMERON. 


3. Larceny § 7— 


In a criminal prosecution for larceny and receiving of a bicycle. where 
the evidence tended to show that the bicycle was taken in the night from 
a parked truck, and was found near the same place about eight months 
thereafter in the possession of defendants, who made contradictory and 
false statements about how they came by it, there is not sufficient evidence 
to convict and a motion for nonsuit should have been granted. C. 8., 4648. 


APPEAL by defendants from Williams, J., at July Term, 19438, of Lex. 

Criminal prosecution tried upon indictment charging defendants, in 
two counts, (1) with the larceny of a bicycle of value less than twenty 
dollars, the property of H. L. Clark, and (2) with receiving said bicycle, 
knowing it to have been feloniously stolen, taken and carried away 
contrary to the form of the statute, etc. 

In the trial court evidence for the State as disclosed in the record on 
this appeal tends to show these facts: On 18 August, 1942, about 5 
o’clock in the afternoon, while H. L. Clark was moving, and on his way 
from Jacksonville to Greensboro, in this State, in a pick-up truck and 
trailer, with a bicycle owned by him tied on top of the load on the truck, 
and after passing through and beyond Sanford westwardly on the Boone 
Trail, a tire on the trailer blew out at the farm of G. L. Stroupe, making 
it necessary to have repairs made to the tire. He put the truck “under 
the shed or barn on the Stroupe place”—the big green barn on the left 
side of the highway, in which barn fodder and hay were stored. The 
bicycle “was taken off that night’; “it had been roped down.” Clark 
told Stroupe about it, and he reported it to the officers. Clark next saw 
and identified the bicycle in June, 1943, about two months after the 
sheriff and a patrolman had found it, on Saturday night, 3 April, 1943, 
about 10:15 o’clock, in possession of defendants as they were tying it 
on the front bumper of a Ford coach parked on the right side of the 
highway about 150 feet beyond the barn from Sanford. Both tires of 
the bicycle were flat. It was “real dusty.” Between the spokes there 
were small pieces of hay and fodder—blades of fodder hung in the 
spokes. The sheriff and the patrolman chanced to pass along the high- 
way a few minutes before and saw the parked Ford eccach. In it there 
was a Negro woman whom they later ascertained to be the wife of 
defendant LeRoy Cameron. She told them that the driver “got out and 
left the car and she didn’t know where he was gone.” The officers rode 
up the road two or three miles and came back, and, finding the defend- 
ants there in the dark with the bicycle as above stated, they got out and 
interrogated defendants about where they got the bievcle. They made 
contradictory statements in the course of questioning by the officer. 
Defendant LeRoy Cameron first said that the bicycle belonged to his 
brother, Robert, Jr., who was at home, when in fact Robert, Jr., was 
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present; that Robert “had left it there for him to pick up”; and that he, 
LeRoy, “got it right up here above the road in the bushes.” Thereupon, 
at the request of the sheriff, LeRoy went with him to show him where 
he, LeRoy, found the bicycle—beside a fence that came down just about 
where the car was parked—an open spot—hard ground, little grass— 
with small cedar trees—but no fodder and no “marking” there. Defend- 
ant LeRoy Cameron also told the officers that the bicycle belonged to his 
brother Arthur who got it up at John Hubbard’s home—out of the barn 
—and brought it down that afternoon on a truck and put it out there 
that night and had sent him, LeRoy, to get it—that “his brother told 
him to come out and get it.” 

The next day Arthur Cameron, brother of defendants, took the patrol- 
man and showed him “where he left the bicycle.” The place he showed 
was about 200 yards from where LeRoy Cameron took the sheriff the 
night before. 

John Hubbard, as witness for the State, testified that while there were 
barns on the Tomberlin place on which he lived in a rented house, he 
did not farm, and did not rent or have a barn; that Arthur Cameron did 
not get the bicycle from him; and that he never saw it until it was 
shown in court. 

The defendant Robert Cameron, Jr., was not heard by the officers to 
say anything when LeRoy Cameron said in his presence that the bicycle 
belonged to his brother, Robert, Jr., but later stated to the officers that the 
bicycle did not belong to him and that he had never seen it before. 

While there is evidence that Arthur Cameron lived, and was tenant 
on the Stroupe farm until “last Fall,” and that the defendants and their 
mother lived on the place at one time several years ago, the evidence is 
that the defendants now live “on a place . . . five or six miles from the 
Stroupe place.” 

G. L. Stroupe, as witness for the State, testified that defendants had 
worked for him off and on many different times, and that the other 
brother, Arthur, was working there all the time; that LeRoy had worked 
for him in the “brick at New River” and came up with him often on 
week ends; that Robert helps on the farm some, helps keep the yard— 
helps do anything that was to be done “when I could get him to work.” 
This witness testified at length, but the sum and substance of his testi- 
mony 1s that through their brother the defendants had “legal access” to 
the barn, but that he would not swear that he had seen either one of 
them on his place for a week prior to the alleged theft, and that he 
doubted whether he himself was there a week before or not. He said, 
“T doubt it very seriously,” and that he thinks that Junior was living 
on the place in August, 1942, “but I wouldn’t swear that; I think he 
was.” Then in answer to question by the court, “Is that your best recol- 
lection?” he answered, “Yes, sir.” 
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Upon the trial below the court instructed the jury: “If you convict 
both under the first count, charging larceny, you need not consider the 
charge of receiving stolen property.” 

Verdict: Guilty of larceny as charged in the bill of indictment. 

Judgment: Each to be confined in the common jail of Lee County for 
not less than eighteen months nor more than two years, and assigned to 
work the roads under the direction of the State Highway and Public 
Works Commission. 

Defendants and each of them appeal to the Supreme Court, and assign 
error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


K. R. Hoyle for defendants, appellants. 


WinporNE, J. This is the determinative question on this appeal: 
Is the evidence, taken in the light most favorable to the State, sufficient 
to take the case against defendants to the jury on the charge of larceny, 
and to support against them a verdict of guilty of larceny? It arises 
upon defendants’ exceptions to the refusal of the court (1) to grant their 
motions for judgment as in case of nonsuit under provisions of C. S., 
4643, and (2) to give certain peremptory instructions. We are of 
opinion that the exceptions are well taken. 

Larceny is the felonious taking and carrying away of goods and prop- 
erty of another with intent to deprive the owner of the use thereof and 
with a view to some advantage to the taker. 8S. v. Holder, 188 N. C., 
561,125 S. E., 113. 

The trial court properly held that because of the length of the period 
of time, nearly eight months, intervening between the date of the alleged 
theft of the bicycle and the date on which it was found in their posses- 
sion there is from the bare fact of possession of the bicycle by de- 
fendants no presumption of fact of the guilt of either of the defend- 
ants under the doctrine of recent possession, and that the fact of 
such possession by them becomes only a circumstance to be consid- 
ered in connection with other evidence bearing upon the guilt or 
innocence of the defendants. This appears to be in accordance with 
decisions of this Court. S. v. McFalls, 221 N. C., 22, 18 S. E. 
(2d), 700, and cases cited. See also S. v. Rights, 82 N. C., 675; S. wv, 
Jennett, 88 N. C., 665; S. v. Hullen, 183 N. C., 656, 45 8. E., 5138; 
S. v. Reagan, 185 N. C., 710, 117 S. E., 1; S. v. Riley, 188 N. C., 72, 
123 S. E., 303. In the light of this ruling of the trial court, we are of 
opinion that evidence connecting defendants with the original taking 
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of the bicycle is lacking. That either of defendants was on the Stroupe 
farm or in vicinity of the Stroupe barn at the time of the taking is 
purely conjectural. The witness was unwilling to swear that he had 
seen them there, and the jury should not be permitted on testimony of 
the witness to speculate that they were there. Mitchell v. Melts, 220 
N.C., 798,18 S. E. (2d), 406. 

Moreover, while their possession may raise a suspicion as to the lawful- 
ness of it, the evidence points to the fact that they obtained possession 
from other person than the owner of the bicycle. Hence, the verdict 
rests in the realm of speculation. 

The judgment below is 

Reversed. 


JOHN H. “PAT” HIGGINS v. MATILDA HIGGINS, ORA LEE WILLIS anp 
SAM WILLIS. 


(Filed 13 October, 1943.) 
1. Deeds §§ 13a, 17€d-— 


In construing a clause in a deed providing for support and maintenance, 
its legal effect must be determined by a construction of the entire instru- 
ment. <A collateral agreement, not appearing in the deed, in the absence 
of fraud or mistake which would warrant a reformation of the instru- 
ment, will not support an equitable lien on the premises conveyed for the 
enforcement of the collateral agreement. 


2. Deeds § 17d— 


The grantee, in a deed containing a covenant for support and mainte- 
nance, has a right to convey the land and to transfer the charge to his 
grantee, who would take with notice of the provisions in the original deed. 


3. Same: Equitable Liens § 1— 


Where plaintiff’s conveyance of lands contained a provision that grantee 
would keep grantor in sickness and old age and grantee conveyed the 
Jands in fee, receiving in exchange therefor other lands in fee to himself 
and wife by the entireties without covenant for support, which, after the 
death of the husband, the wife, one of defendants, conveyed to the other 
defendants, reserving a life estate to herself and plaintiff, with provision 
that one of grantees is to give reasonable amount of aid to plaintiff in 
sickness and old age, on suit for breach of covenant for support of plain- 
tiff and verdict for plaintiff on all issues, it was error for the court to 
hold that plaintiff is entitled to an equitable lien upon the lands of 
defendants. 


ApprgaL by defendants from Alley, J., at January Term, 1943, of 
YANCEY. 

Civil action against defendants for alleged breach of covenant for 
support and maintenance. 


454 IN THE SUPREME COURT. [223 


HIGGINS v. HIGGINS. 


Plaintiff executed a deed to James Higgins, dated 20 March, 1922, in 
consideration of $500.00 to him paid by James Higgins, and after the 
description of the land in said conveyance, there appears the following: 
“T further agree to keep him in sickness and old age.” 

On 17 March, 1925, James Higgins and wife, Matilda Higgins, con- 
veyed said land to J. Will Higgins in exchange for other land. The 
land received in exchange was conveyed to James Higgins and Matilda 
Higgins, and held by them for some years as tenants by the entirety, and 
the conveyance to them contains no provision for the support of John H. 
Higgins, the plaintiff. James Higgins died and thereafter, on 7 June, 
1940, Matilda Higgins conveyed the land to Ora Lee Willis and her 
minor son, Sam Willis, which deed contains the following provisions: 
“This deed will not come in effect until the death of Matilda Higgins 
and John Pat Higgins and they are to have full control as long as they 
live. The said Ora Lee Willis is to give reasonable amount of aid and 
care in sickness and old age, or this deed be Vone void.” 

A guardian ad litem was duly appointed for Sam Willis. 

The jury returned the following verdict: 

“1. Did the plaintiff institute his action within 3 years from the time 
his cause of action arose? Ans.: ‘Yes,’ 

“2. Did the plaintiff institute his action within 10 years from the 
time his cause of action arose? <Ans.: ‘Yes.’ 

“3, Did James Higgins in his lifetime accept the Deed for the land 
therein described, from J. H. Higgins, dated March 20th, 1922, on 
condition and with the understanding and agreement that he would 
from time to time, keep and maintain the said J. H. Higgins, in his 
sickness and old age, as alleged in the complaint? Ans.: ‘Yes.’ 

“4, Did James Higgins, in his lifetime, commit a breach of said con- 
dition and agreement in his lifetime, as alleged in the complaint? Ans.: 
‘Yes.’ 

“5, Did Matilda Higgins at the time, or thereafter, of the execution 
of the deed to her and James Higgins, assume the obligation of support 
of John H. Higgins? Ans.: ‘Yes.’ 

“6, Did Matilda Higgins commit a breach of said condition? Ans.: 
‘Yes.’ 

“7, Did Matilda Higgins execute the deed dated June 7, 1940, to 
Ora Lee Willis and Sam Willis, on condition and with the understand- 
ing and agreement that the said Ora Lee Willis was to give or provide 
a reasonable amount of aid and care in sickness and old age to the said 
John H. Higgins? Ans.: ‘Yes.’ 

“8. Did Ora Lee Willis commit a breach of said concition and agree- 
ment on which she accepted said deed? Ans.: ‘Yes.’ 
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“9, What sum, if any, is the plaintiff entitled to recover of the defend- 
ants, as the reasonable amount for support and maintenance of John H. 
Higgins in his sickness and old age? Ans.: ‘$1.00 per day.’ ” 

Thereupon the court, in construing the verdict of the jury, signed a 
judgment for the plaintiff in the sum of $485.00, being the amount 
plaintiff was entitled to recover under the verdict at one dollar per day 
from 7 June, 1940, to 6 October, 1941, the date of the institution of the 
action, for the reasonable support of the plaintiff so long as he may live 
and providing further that said judgment shall constitute a specific hen 
on the land conveyed to James Higgins and wife, Matilda Higgins, by 
J. Will Higgins in exchange for the land originally conveyed by the 
plaintiff to James Higgins, describing said land by metes and bounds; 
and, also providing therein that said judgment shall not constitute any 
lien, debt or obligation against the defendant Sam Willis exeept in so far 
as it affects the land referred to and described therein. 

Defendants appeal and assign error. 


Briggs & Atkins and R. W. Wilson for plainttff. 
Sanford W. Brown and Charles Hutchins for defendants. 


Denny, J. The only question presented on this record for our con- 
sideration, 1s whether or not the court erred in holding that under the 
verdict of the jury the plaintiff is entitled to an equitable lien on the 
land now owned by the defendants; that is, upon land conveyed to James 
Higgins and wife, Matilda Higgins, by J. Will Higgins in exchange 
for the original tract of land conveyed by the plaintiff to James Higgins. 

The other exceptions set out in the record are not preserved, as re- 
quired by Rule 28 of the Rules of Practice in the Supreme Court, 221 
N. C., 562, and are to be considered as abandoned. Therefore the 
defendants are not resisting judgment against them for the sum of 
$485.00, nor for the future support of the plaintiff, but they contend the 
facts established by the verdict of the jury constitute nothing more than 
a personal obligation to support the plaintiff, and are insufficient under 
the decisions of this Court to support a charge on the land owned by 
these defendants. 

In construing a clause in a deed providing for support and mainte- 
nance, its legal effect must be determined by a construction of the entire 
instrument. Jfarsh v. Marsh, 200 N. C., 746, 158 S. E., 400. Conse- 
quently, a collateral agreement not appearing in a deed, in the absence 
of fraud or mutual mistake, which would warrant a reformation of the 
instrument, will not support an equitable lien on the premises conveyed 
for the enforcement of the collateral agreement. 
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Whether or not the provision, “I further agree to keep him in sickness 
and old age,” is sufficient to constitute a charge on the land described 
in the original conveyance from the plaintiff to James Higgins, we need 
not decide, since that question is not presented on this record. However, 
conceding, but not deciding, that the provision in the original deed is 
sufficient to constitute a lien or charge on the land, the grantee had the 
right to convey the land and to transfer the charge to the subsequent 
grantee, and the subsequent grantee took with notice of zhe provision in 
the original deed. 26C. J.S., 485, et seqg., sec. 150. 

The deed, dated 17 March, 1925, from J. Will Higgins to James 
Higgins and wife, Matilda Higgins, as tenants by the entirety, is a war- 
ranty deed in fee simple and recites a consideration of $2,000.00, and 
contains no covenant or condition for the support of John H. Higgins, 
the plaintiff. On 7 June, 1940, more than 15 years after James Higgins 
and the defendant, Matilda Higgins, obtained the above deed, Matilda 
Higgins executed a deed to the premises to Ora Lee Willis and her minor 
son, Sam Willis, and, after the description of the land in said deed, there 
appears the conditions set out in the statement of facts herein. Those 
conditions, particularly on the question of support of this plaintiff, are 
vague, and cannot be held as a covenant for the support of this plaintiff 
which would constitute a charge on the premises therein conveyed. 

The verdict of the jury does establish the fact that at the time James 
Higgins accepted the original deed from John H. Higgins, dated 20 
March, 1922, it was understood and agreed that James Higgins “would 
from time to time, keep and maintain the said J. H. Higgins in sickness 
and old age”; and further that said obligation was assumed by the de- 
fendants. However, the assumption of that obligation by these defend- 
ants, in the light of the facts presented on this record, at most, constitute 
nothing more than a personal obligation on their part. The position 
of the plaintiff is far less persuasive than that of others in cases where 
covenants have been held to be personal. TJaylor v. Lanier, 7 N. C., 98; 
Perdue v. Perdue, 124 N. C., 161, 32 S. E., 492; Ricis v. Pope, 129 
N. C., 52, 89 8S. E., 688; Lumber Co. v. Lumber Co., 153 N. C., 49, 
69 S. E., 929; Bailey v. Land Bank, 217 N. C., 512, 8S. E. (2d), 614. 

Courts will guard with jealous care the rights of the aged and infirm 
who have conveyed their land in the belief that they were making pro- 
vision for support and maintenance in their declining years. And an 
examination of the decisions of this Court will disclose a strong and 
uniform tendency to treat a claim for support and maintenance as a 
charge on the land, which will follow it into the hands of purchasers, 
whenever the provision contained in the conveyance will justify such a 
construction. Laxton v. Tilly, 66 N. C., 327; Helms v. Helms, 135 
N.C., 164,478. E., 415; Barley v. Bailey, 172 N. C., 671, 90 S. E., 803; 
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Marsh v. Marsh, 200 N. C., 746, 158 S. E., 400. The facts in this case, 
however, do not entitle the plaimtiff to an equitable lien on the land of 
the defendants described in the judgment below. 
Except as herein modified, the judgment below is affirmed. Let the 
costs be divided equally between the plaintiff and the defendants. 
Modified and affirmed. 


STATE v. WILLIE SMITH. 


(Filed 18 October, 1943.) 
1. Evidence § 36— 


It is proper for the court to aNow a witness, solely for the purpose of 
refreshing his memory, to examine a record or statement (1) prepared 
by him; (2) prepared under his supervision; or (8) made by another 
in his presence. 


2. Evidence § 51— 


The competency of a witness as an expert is properly addressed to the 
sound discretion of the trial judge. 


3. Evidence § 48a— 


In a prosecution for homicide, where a witness is tendered by the State 
and found by the court to be an expert in chemistry and toxicology, and 
the witness testifies that an analysis made by him of stains, on the cloth- 
ing worn by the defendant on the night of the murder, showed the pres- 
ence of human blood, an exception thereto, on the ground that the witness 
is not an expert hematologist, cannot be sustained. 


4. Homicide § 14— 
A bill of indictment, drawn in the statutory form as required by C. S., 
4614, includes the charge of murder committed in the perpetration of a 
robbery, without a specifie allegation or count to that effect. 


5. Same— 

C. 8., 4200, does not require an allegation or count to be contained in 
the bill of indictment as to the means used in committing the murder. 
The statute only classifies the crime as to degree and punishment in the 
manner therein set forth. 


6. Homicide § 27h— 


Where all the evidence tends to show that the murder was committed in 
the perpetration of a robbery, the trial court is not required to instruct 
the jury on defendant’s guilt of a lesser degree of the crime. 


7. Appeal and Error § 29-— 


Exceptions not argued or referred to in appellant’s brief are deemed 
abandoned. Rule 28, Rules of Practice in the Supreme Court, 221 N. C.,, 
562. 
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ApprEaL by defendant from Parker, J., at May Term, 1948, of Wazren. 

Criminal prosecution tried upon indictment charging defendant with 
the murder of one Vernon Powell. 

The evidence discloses that Vernon Powell was killed in his place of 
business in the town of Warrenton, shortly before midnight on 31 Decem- 
ber, 1942. The defendant was seen in the place of business of the 
deceased, by J. W. Scott, chief of police of the town of Warrenton, a 
few minutes before the body of the deceased was found. Death was 
caused by two compound fractures of the skull induced by the use of an 
axe. There was evidence that the motive for the killing was robbery. 

Verdict: “Guilty in the first degree of murder.” 

Judgment: Death by asphyxiation. 

The defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Atltorneys-General Patton 
and Rhodes for the State. 
Julius Banzet for defendant. 


Denny, J. The evidence against the defendant, other than certain 
confessions, was circumstantial. The circumstantial evidence tended to 
establish the identification of money of the deceased traced to the posses- 
sion of. the defendant; blood stains on the clothing defer.dant was wear- 
ing on the night of the murder; that defendant was the last person seen 
with deceased and was seen immediately after the murder running away 
from the scene; and possession by defendant on 1 January, 1943, of a 
pistol previously in the possession of the deceased. 

The defendant excepts to the ruling of the trial judge in allowing 
L. W. Tappan, a Special Agent for the State Bureau of Investigation, 
to read a written report for the purpose of refreshing his recollection as 
to statements made by the defendant to the witness. The report was 
dictated by the witness from notes taken by him during a conversation 
with the defendant on 25 January, 1943. The court permitted the wit- 
ness to use the report solely for the purpose of refreshing his recollection. 

We do not think the ruling of his Honor violative of the decisions of 
this Court upholding instances where a witness, solely for the purpose of 
refreshing his memory, has been permitted to examine a record or state- 
ment (1) prepared by him; (2) prepared under his supervision; or (3) 
made by another in his presence. In the case of S. v. Finley, 118 N. C., 
1161, 24 8. E., 495, the State offered to prove by a witness who was 
present at the taking of a deposition, the statements of the deceased made 
at that time as dying declarations. The Court held: “The statements 
beyond question were admissible as the dying declarations of the deceased. 
S, vr, Mills, 91 N. C., 581, His Honor allowed against the objection of 
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defendant Finley, the witness to read over the deposition of the deceased, 
taken in the witness’ presence, that he might refresh his memory in 
reference to the matter. The objection was properly overruled. It was 
not necessary under the circumstances that the witness should have 
written the paper himself in order that he might read it to refresh his 
memory. Greenleaf’s Ev., section 486; S. v. Staton, 114 N. C., 813.” 
S. v. Teachey, 188 N. C., 587, 50 S. E., 282; Spaugh v. Penn, 174 
N. C., 774; 98 S. E., 693; Story v. Stokes, 178 N. C., 409, 100 S. E., 
689; S. v. Coffey, 210 N. C., 561, 187 S. E., 754; Rosenmann v. Belk- 
Wiliams Co., 191 N. C., 493, 1382 5. E., 282. The memorandum is not 
the evidence. The evidence is the present recollection of the witness after 
refreshing his memory by referring to the memorandum. <An exhaustive 
annotation on this subject will be found in 125 A. L. R., 19, et seg. 

Dr. Haywood M. Taylor, Assistant and Associate Professor of Chemis- 
try and Toxicology since 1930, in Duke University, was tendered by the 
State and found by the court to be an expert in chemistry and toxicology. 
The purpose in using the expert testimony of Dr. Taylor was to show 
that an analysis made by him of certain stains on the coat and trousers 
worn by the defendant on the night of the murder, showed the presence 
of human blood. The defendant does not object to the ruling of the 
court in holding the witness to be an expert in chemistry and toxicology, 
but enters an exception on the ground that the witness is not an expert 
hematologist. The exception cannot be sustained. The qualitying ex- 
amination clearly shows Dr. Taylor competent to testify as an expert in 
chemistry as to his findings and analysis made by him of the stains found 
on defendant’s clothing. Moreover, the competency of a witness as an 
expert 1s properly addressed to the sound discretion of the trial judge and 
ordinarily is not reviewable. S. v. Smith, 221 N. C., 278, 20 S. E. (2d), 
313; 8S. v. Smoak, 2138 N. C., 79, 195 S. E., 72; Hardy v. Dahl, 210 
N. C., 530, 187 8S. E., 788; S. v. Gray, 180 N. C., 697, 104 S. E., 647; 
Geer v. Durham Water Co., 127 N. C., 349, 37 S. E., 474; Flynt ve. 
Bodenhamer, 80 N, C., 205. Furthermore, after the qualifying examina- 
tion of the witness by counsel for defendant, no objection was made to 
the testimony of Dr. Taylor and no motion made to strike out his testi- 
mony as being incompetent. 

The bill of indictment upon which the defendant was tried contains 
the essential elements as required by C. S., 4614. The bill contains no 
allegation or count to the effect that the homicide was committed in the 
perpetration of a robbery. For this reason the defendant excepts to the 
refusal of the court to instruct the Jury as follows: “The court charges 
you that in this case the defendant, Willie Smith, is charged in the bill 
of indictment with the murder of Vernon Powell with premeditation and 
deliberation and malice aforethought; that the indictment does not charge 
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that the said defendant murdered the said Vernon Powell in the perpe- 
tration of a robbery. The evidence in this case tends to show that the 
said Vernon Powell was murdered by some person or persons in the per- 
petration of a robbery. You, therefore, cannot find this defendant 
guilty as charged in the bill of indictment.” The exception is untenable. 
Every averment necessary to be made is contained in the bill of indiet- 
ment. S. v. Miller, 219 N. C., 514, 14 8. E. (2d), 522; 8. v. Fogleman, 
204 N. C., 401, 168 S. E., 536; S. v. Logan, 161 N. C., 235, 76S. E., 1. 

C. S., 4200, provides that “A murder which shall be perpetrated by 
means of poison, lying in wait, imprisonment, starving, torture, or by any 
other kind of willful, deliberate and premeditated killing, or which shall 
be committed in the perpetration or attempt to perpetrate any arson, 
rape, robbery, burglary or other felony, shall be deemed to be murder 
in the first degree and shall be punished with death... .” This statute, 
however, does not require an allegation or count to be contained in the 
bill of indictment as to the means used in committing the murder. The 
statute only classifies the crime as to degree and punishment when com- 
mitted in the manner therein set forth. 

The very interesting question presented in the case of 8S. v. Watkins, 
200 N. C., 692, 158 S. E., 393, and discussed by Stacy, C. J., in a con- 
curring opinion gue@re de dubws, is not presented here. There can be 
no doubt but that the charge of murder committed in the perpetration 
of a robbery is included in a bill of indictment drawn in the statutory 
form, as required by C. S., 4614. S.v. Fogleman, supra; S. v. Donnell, 
202 N. C., 782, 164. S. E., 352. 

The eighth exception is to the refusal of the court to give the jury 
the following instruction: “If the jury should find from the evidence and 
beyond a reasonable doubt that the defendant killed Vernon Powell with 
an axe, nothing else appearing, it will be your duty to find the defendant 
guilty of murder in the second degree.” His Honor’s ruling was correct. 
This identical question has been passed upon many times by this Court. 
See S. v. Miller, supra, and the cases cited therein, and S. v. Manning, 
921 N. C., 70,18 S. E. (2d), 821. 

The remaining exceptions set out in the record are not argued or 
referred to in defendant’s brief. These exceptions are therefore deemed’ 
abandoned. Rule 28, Rules of Practice in the Supreme Court, 221 N. C., 
562. 

In the trial below, we find 

No error. 
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STATE v. LUCILLE DEGRAFFENREID. 
(Filed 13 October, 1943.) 


1. Evidence §§ 29, 33844— 

The accuracy and authenticity of the record not being questioned, a 
mimeographed transcript of the case on appeal in a criminal prosecution, 
as agreed to by counsel, where no countercase served and no exceptions 
filed, constitutes the case on appeal, and it is competent as evidence, on a 
subsequent trial of the same case, to impeach a witness who repudiates his 
former testimony. Conversely, it would have been competent to corrobo- 
rate a witness. 


2. Trial §§ 19, 31: Criminal Law § 53e— 


The trial court shall not intimate or give an opinion to the jury whether 
a fact has been fully or sufficiently proved, this being the true province 
of the jury. 


3. Homicide §§ 27e, 28— 

In a homicide case a charge that, if the jury is satisfied that the killing 
was without malice but the prisoner fails to satisfy them that the killing 
was not unlawful, it would be their duty to return a verdict of man- 
slaughter, is erroneous as presupposing an intentional killing with a 
deadly weapon. And a verdict of murder in the second degree will not 
cure the error, 


4. Homicide § 16— 

Upon admission or proof of an intentional killing of a human being 
with a deadly weapon, the law raises two presumptions against the slayer, 
first, that the killing was unlawful, and, second, that it was done with 
malice; and an unlawful killing with malice is murder in the second 
degree. But the jury alone may determine whether an intentional killing 
has been established, where no admission of the fact is made. 


5. Homicide § 27h— 

On the trial of a criminal prosecution, when under the indictment it is 
permissible to convict the defendant of “a less degree of the same crime” 
(Cc. 8., 4640), and there is evidence tending to support the milder verdict, 
the defendant is entitled to have the different views presented to the jury 
under a proper charge, and an error in respect to the lesser offense is not 
cured by a verdict convicting defendant of a higher offense charged in 
the indictment. 


6. Homicide § 16— 


At the threshold of a criminal prosecution for homicide, the burden is on 
the State to establish the guilt of the accused beyond a reasonable doubt; 
hence, the intermediate steps necessary to invoke the aid of the legal 
presumptions of murder and manslaughter must first be taken by the 
prosecution. 


AppEaL by defendant from Williams, J., at July Term, 1943, of Ler. 
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Criminal prosecution tried upon indictment charging the defendant 
with the murder of one Ollie Moore. 

Verdict: Guilty of murder in the second degree. 

Judgment: Imprisonment in the State’s Prison for not less thdn 16 
nor more than 20 years. 

The defendant appeals, assigning errors. 


clttorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


K. Rk. Hoyle for defendant. 


Sracy, C. J. This is the same case that was before us at the Fall 
Term, 1942, reported in 222 N. C., 118, 22 8. E. (2d), 217, with full 
statement of the facts, to which reference may be had to avoid repetition. 

On the present trial, as on the former, Thomas (Fat) McLean was a 
witness for the State. His testimony now is quite different from what it 
was then. It is much more damaging to the defendant and in many 
respects in conflict with what he said on the original hearing. 

On cross-examination, he repudiated much of his testimony given on 
the former trial, and denied giving it. Whereupon the defendant “for 
the purpose of impeachment and contradiction of the State’s witness, 
Thomas (Fat) McLean, offered his testimony at the former trial of this 
case, as contained in the mimeographed transcript of this case on appeal 
to the Supreme Court, Fall Term, 1942.” Objection by the State; 
sustained ; exception. 

Presumably, the basis of the ruling was want of identity or proof of 
the record, but it is to be observed, according to the transcript, the 
defendant “offered his testimony at the former trial of this case,” and its 
accuracy or the authenticity of the record seems not to have been mooted. 
At least, such is the impression gained from the agreed statement of case 
on appeal. Moreover, 1t appears from an examination of the mimeo- 
graphed record offered by the defendant that the ‘statement of case on 
appeal,” as therein contained, was signed’ by defendant’s counsel; that 
service was accepted by the solicitor and no counterease was served or ex- 
ception filed thereto, which thus constituted it the statement of case on ap- 
peal by operation of law, and that it purports to recite “all the evidence” 
in the case. It is a part of the record of this case on the former appeal, 
and is so certified by the clerk of Lee Superior Court, the trial court in 
both instances. 20 Am. Jur., 104. Its competency as evidence to im- 
peach the witness is supported by what was said in Blalock v. Whisnant, 
916 N. C., 417, 5 S. E. (2d), 180; Chemical Co. v. Kirven, 180 N. C., 
161, 41 S. E., 1; Athen v. Lyon, 127 N. C., 171, 37 S. E., 199; S. ov. 
Hunter, 94 N. C., 829; S. cv. Voight, 90 N. C., 741. 
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The defendant was within his rights in asking the witness if he did not 
testify to a different state of facts on the original hearing, and “‘his testi- 
mony at the former trial of this case” was competent as tending to 
impeach him. S. v. WecLeod, 8 N. C., 344; Bank v. Pack, 178 N. C., 888, 
100 8. E., 615; Edwards v. Sullivan, 80 N. C., 302. Conversely, it 
would have been competent as corroborative evidence to support the 
witness, 1f and when his credibility had been attacked. S. v, Exum, 
1388 N. C., 599, 508. E., 2835 8. ve. Whitfeld, 92 N. C., 831. If compe- 
tent for any purpose, or for the purpose offered, 1t was error to exclude 
it. .lllen v. ctllen, 218 N. C., 264, 195 S. E., 801. See S. 2. Kiziah, 
217 N. C., 399, 8 8. BE. (2d), 474. 

There is another exception, one to the charge, which deserves attention. 
As the court was concluding its instructions to the jury, the following 
expression was used: 

“If vou are satisfied from the evidence in this case that the killing of 
the deceased was without malice, but the prisoner has failed to satisfy 
vou that the killing was not unlawful, it would be your duty to return 
a verdict of guilty of manslaughter.” 

Counsel for defendant msists that this instruction presupposes an 
intentional killing with a deadly weapon, whereas the jury alone on the 
evidence in the case was competent to make such determination. The 
point seems to be well taken. It is provided by C. S., 564, that the trial 
court shall not intimate or give an opinion to the jury whether a fact 
has been fully or sufficiently proved, this being the true office and prov- 
ince of the jury. S. uv. Oakley, 210 N. C., 206, 186 S. E., 244; 8. x. 
Kline, 190 N. C., 177, 129 S. E., 417. It is true, upon admission or 
proof of an intentional killing of a human being with a deadly weapon, 
the law raises two presumptions against the slayer, first, that the killing 
was unlawful, and, second, that 1t was done with malice; and an unlawful 
killing with malice 1s murder in the second degree. S. 1. Walther, 193 
N. C., 489, 187 S. E., 429; 8.» Benson, 183 N. C., 795, 111 S. E., 869. 
But the jury alone may determine whether an intentional killing has 
been established where no admission of the facet is made by the defendant 
as none was made here, 

Nor would the facet that the jury returned a verdict of guilty of murder 
in the second degree cure the error, even though it went only to the 
charge of manslaughter. S. 0. Versome, 195 N. C., 552, 148 S. E., 187. 
The rule is, that on the trial of a criminal proseeution, when under the 
indictment it is permissible to convict the defendant of “a less degree 
of the saine crime’ (C.S., 4640), and there is evidence tending to support 
the milder verdict, the defendant is entitled to have the different views 
presented to the Jury, under a proper charge, and an error in respect of 
the lesser offense is not cured by a verdict convicting the defendant of a 
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higher offense charged in the bill of indictment, for in such case 1t cannot 
be known whether the jury would have convicted of a lesser degree of the 
same crime if the different views, arising on the evidence, had been 
correctly presented by the trial court. S. v. Burnette, 213 N. C., 153, 
195 8S. E., 356; 8. v. Merrick, 171 N. C., 788, 88 S. E., 501. 

True it is, that upon the establishment or admission of an intentional 
killing of a human being with a deadly weapon, the law casts upon the 
defendant the burden of satisfying the jury that the killing was without 
malice if he would escape a conviction of murder in the second degree, 
and that it was justifiable if he would avoid a conviction of man- 
slaughter. S.v. Sheck, 219 N. C., 811,15 S. E. (2d), 282; 8. v. Prince, 
ante, 392. But at the threshold of the case the burden is on the State to 
establish the guilt of the accused beyond a reasonable doukt. SS. 2. Baker, 
222 N. ©., 428, 23 S. E. (2d), 340; S. v. Redman, 217 N. C., 483, 
8 S. E. (2d), 623. Hence, the intermediate steps necessary to invoke 
the aid of the legal presumptions above mentioned must first be taken 
by the prosecution. S. v. Gregory, 203 N. C., 528, 166 S. E., 387. 

It results from what is said above that the defendant is entitled to 
another hearing. It is so ordered. 

New trial. 


STATE v. LEROY CAMERON, 


(Filed 13 October, 1943.) 
1. Larceny § 7— 


In a prosecution for larceny, where the State’s evidence showed that 
defendant and a companion entered the filling station of prosecutor who, 
after making change for defendant, laid his pocketbook. containing about 
ninety dollars, on the counter and went out with the companion to service 
his ear, leaving defendant who followed shortly and drove off with his 
companion, when prosecutor missed his pocketbook and reported to the 
sheriff, who arrested defendant next day, finding on his person eighty-six 
dollars in bills, three of which were identified as having been in the 
pocketbook when it disappeared, motion for nonsuit and prayers for 
peremptory instructions in favor of defendant were properly refused. 


2. Trial §§ 29a, 32: Criminal Law §8§ 53a, 53f— 
The court is not required to charge on a subordinate feature of the 
case in the absence of a request therefor at the proper tirne. 
3. Trial § 33: Criminal Law § 53g— 


On a criminal prosecution, objections to the court’s statement of the 
contentions of the State and the defendant, in its charge to the jury, will 
not be sustained, where no unfairness appears therein and the contentions 
as stated were predicated on reasonable deductions from the evidence. 


N.C.] FALL TERM, 1943. 465 


STATE uv. CAMERON, 


4, Same—~ 


While the judge was stating the contentions of the parties in a criminal 
case, objection was made by defendant that a certain witness did not tes- 
tify as stated by the court and the court at once instructed the jury that 
they were to be governed by their own recollection of what the witness 
said, there is no reversible error, 


APPEAL by defendant from Harris, J., at March Term, 1943, of Lrg. 
No error. 

The defendant was charged with the larceny of a sum of money, the 
property of the State’s witness Howard. There was verdict of guilty, 
and, from judgment imposing sentence, defendant appealed. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
KY. R. Hoyle for defendant. 


Devin, J. Defendant’s motion for judgment of nonsuit was properly 
denied. There was evidence, considered in the light most favorable for 
the State, tending to show that on the evening in question defendant in 
company with one Clegg came into the store and filling station of witness 
Howard, and that the defendant Cameron purchased a package of 
cigarettes, offering in payment a ten dollar bill saying that was the only 
money he had. The witness Howard in making change took out his 
pocketbook containing approximately ninety dollars in paper money and 
jaid it on the counter behind the scales. At this juncture Clegg called 
for four gallons of gasoline, and Howard and Clegg went out of the 
store room to the front to service Clegg’s automobile, leaving defendant 
Cameron alone in the store. Defendant shortly afterwards followed 
Clegg out of the store, and he and Clegg left in the latter’s car. A few 
minutes later Howard discovered that his pocketbook and money were 
gone, and notified the sheriff. The defendant Cameron was arrested 
next day and on his person was found a billfold containing eighty-six 
dollars in paper money. Of this, witness Howard identified three bills 
as his and as having been in his pocketbook when taken—one a $20 bill, 
identified by a brown spot on the end; a $5 bill, identified by a pencil 
mark around the figure “5”; and a $1 bill identified by having been torn 
in two and pasted back together. Clegg, testifying as to what took place 
at the store, corroborated Howard in the main, but testified defendant 
came out of the store behind him. 

Defendant did not become a witness, but offered his mother, who 
testified that the day before he was arrested she had given the defendant 
$61 in money to pay for repairs to an automobile. We think the evidence 
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offered by the State was sufficient to carry the case to the jury and to 
support the verdict. S. v. McKinnon, ante, 160. Defendant’s prayers 
for peremptory instructions in his favor were properly refused. 

The defendant excepted to certain testimony which was admitted over 
his objection, but upon examination of the record we find no error in 
the rulings of the court thereon. Defendant also noted several excep- 
tions to the court’s instructions to the jury, but all of those were pointed 
to those portions of the charge in which the contentions of the State and 
the defendant were being arrayed. No objection.was made at the time. 
S. v. Reddick, 222 N. C., 520. No unfairness appears in the manner 
in which the contentions were stated, nor do we find any contention 
stated which was not predicated on a reasonable deduction from the 
testimony. It was urged upon us, also, that there was error in the 
court’s reference to the State’s contention that the evidence of defend- 
ant’s mother should not be accepted because unreasonable and prompted 
by the natural desire to help her son, without at the same time stating 
the proper rule of law as to the consideration to be given the testimony 
of interested witnesses. S. uv. Rhinehart, 209 N. C., 150, 183 8S. E., 388. 
However, this was a subordinate feature of the case and there was no 
request that the court charge thereon. S. v. Merrick, 171 N. C., 788, 
88S. E., 501; Bank v. Yelverton, 185 N. C., 314 (820), 117 S. E., 299; 
School District v. Alamance County, 211 N. C., 218 (226), 189 S. E., 
878; 8S. uc. Niziah, 217 N. C., 899 (407), 8S. E. (2d), 474. The defend- 
ant’s contention that his mother’s testimony was reasonable and credible 
was stated by the court in the same connection with the contrary con- 
tention of the State. We are unable to discover any prejudicial error 
in this respect of which the defendant can justly complain. 

The defendant also assigns error in that in the court’s charge relative 
to the identification of the money it was stated that the State contended 
the witness Howard had described the three bills before they were shown 
him by the sheriff. On objection at the time by defendant’s counsel that 
neither Howard nor the sheriff had so testified, the court properly 
instructed the jury that they were to be governed by their own recol- 
lection of what the witnesses had said. Exception on th:s ground cannot 
be sustained. 

The case presented an issue of fact which the jury resolved against the 
defendant. We find nothing in the record of the trial which would 
justify setting aside the verdict and judgment. 

No error. 
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FARMERS FEDERATION, INC., v. GILBERT H. MORRIS. 
(Filed 13 October, 1943.) 


1. Frauds, Statute of, § 5— 


Whether a promise is an original one, not coming within the statute of 
frauds, or a collateral one, required by the statute to be in writing, is to 
be determined from the circumstances of its making, the situation of the 
parties, and the objects sought to be accomplished. Where the intent is 
doubtful the solution usually lies in summoning the aid of a jury. 


2. Frauds, Statute of, §§ 5, 7— 


In respect of the character of a promise, whether or not it is original 
or collateral under the statute of frauds, it is competent to show that the 
defendant had a personal, immediate and pecuniary interest in the trans- 
action, and for this purpose it is proper to inquire about his entire con- 
nection with the person for whom the debt was made. 


3. Evidence § 25: Frauds, Statute of, § *— 


It is not required that evidence bear directly on the question in issue, 
and it is competent and relevant if it is one of the circumstances sur- 
rounding the parties, and necessary to be known to preperly understand 
their conduct or motives, or to weigh the reasonableness of their conten- 
tions, 


WHINBORNE, J., took no part in the consideration or decision of this case, 


AppraL by plaintiff from .Vettles, J., at January Term, 1943, of 
BuNCOMBE., 

Civil action to recover for merchandise furnished and delivered The 
Haywood, Ine., on personal responsibility of the defendant. 

It is alleged that in July, 1940, the defendant, who at that time was 
president of The Haywood, Inc., a corporation engaged in the restaurant 
business in the city of Asheville, induced the plaintiff to furnish the 
corporation goods and merchandise upon promise that he would be 
personally responsible for all bills so contracted. It 1s in evidence that 
the defendant said “he wanted credit extended to The Haywood, Inc.; 
that Mrs. Little was running it; that she was a fine woman and that he 
was backing her. . . . I am backing her, and I will see that it 1s paid.” 

It was further alleged that the defendant had an immediate, personal, 
pecuniary interest in the corporation and its business. 

The defendant denied the allegations of the complaint and pleaded the 
statute of frauds. 

On cross-examination, the plaintiff undertook to question the defend- 
ant about the formation of the corporation—his endorsement of note to 
secure the original funds—and his continued interest therein. Mrs. 
Little was also questioned about the defendant’s interest in the business. 
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The court confined the examination of these witnesses “to the time of the 
alleged purchase of these supplies.” Exception. Plaintiff’s counsel: 
“He admits that he was president and a stockholder of the company.” 
The Court: “I think that is as far as you can go.” 

From verdict and judgment for defendant, the plaintiff appeals, 
assigning errors. 


Smathers & Meekins for plaintiff, appellant. 
Sale, Pennell d& Pennell for defendant, appellee. 


Stacy, C.J. Whether a promise is an original one not coming within 
the statute of frauds, or a collateral one required by the statute to be in 
writing, is to be determined from the circumstances of its making, the 
situation of the parties, and the objects sought to be accomplished. 
Stemmons v. Groom, 167 N. C., 271, 83 8. E., 471; Balentine v. Gill, 218 
N. C., 496, 11 S. E. (2d), 456; Dozier v. Wood, 208 N. C., 414, 181 
S. E., 336. Where the intent is doubtful, the solution usually lies in 
summoning the aid of a jury. Whitehurst v. Padgett, 157 N. C., 424, 
73 S. E., 240. The issue was properly submitted to the jury in the 
instant case. Taylor v. Lee, 187 N. C., 393, 121 S. E., 659; Peele »v. 
Powell, 156 N. C., 553, 73 S, E., 284, on rehearing, 161 N. C., 50, 
768, E., 698. 

The instant case comes well within the example put by Mr. Clark in 
his work on Contracts, 67: “If, for instance, two persons come into a 
store and one buys and the other, to gain him credit, promises the seller, 
‘If he does not pay you, I will,’ this is a collateral undertaking and must 
be in writing; but if he says, ‘Let him have the goods and I will pay,’ 
or ‘I will see you paid,’ and credit is given to him alone, he is himself 
the buyer, and the undertaking is original.” 

In respect of the character of the promise, it was competent to show 
that the defendant had a personal, immediate and pecuniary interest in 
the transaction. Balentine v. Gill, supra; Whitehurst v. Padgett, supra. 
For this purpose, it was proper to inquire about his entire connection 
with the corporation. 

In excluding the evidence offered and limiting the cross-examination 
to the time of the purchase of the supplies, the jury was left without a 
full knowledge of the facts and denied information regarding the defend- 
ant’s long-continued interest in the business which would have thrown 
some light on the matter. “Anything which shows the intention or the 
actual contract of the parties is material, and any evidence which goes 
to show the intention of the parties is admissible whether it be by way 
of conduct or documentary in nature.” 34 Cyc., 980, quoted with ap- 
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proval in Henley v. Holt, 214 N. C., 384, 199 8. E., 383, and Potato Co. 
v. Jeanette, 174 N. C., 236, 98 8. E., 795. 

The examination was also pertinent as tending to impeach the defend- 
ant who testified on his examination in chief that he had no conversation 
with plaintiff’s witnesses as detailed by them on the witness stand. “It 
is not required that the evidence bear directly on the question in issue, 
and it 1s competent and relevant if it is one of the circumstances sur- 
rounding the parties, and necessary to be known to properly understand 
their conduct or motives, or to weigh the reasonableness of their conten- 
tions.” Bank v. Stack, 179 N. C., 514, 103 S. E., 6. 

A new trial seems necessary. It is so ordered. 

New trial. 


WINzBORNE, J., took no part in the consideration or decision of this case. 


STATE v. JOSEPH O’CONNOR anp Surety, TAR HEEL BOND COMPANY. 
(Filed 13 October, 1943.) 


Bail § 4: Judgments § 22e— 


Upon judgment nisi, in a criminal prosecution, against defendant and 
his appearance bond and sci. fa. served on his surety and upon return at 
a subsequent term, judgment absolute entered against defendant and 
surety, where subsequently defendants moved to set aside the judgment 
for surprise and excusable neglect, C. S., 600, for that the case did not 
appear on the calendar, with no allegation or evidence of any meritorious 
defense, their motion was properly denied. 


AppraL by defendant surety, Tar Heel Bond Company, from Frizzelle, 
J., at May Regular Term, 1943, of Harnett. 


Attorney-General McMullan and Assistant Attorney-General Patton 
for the State. | 

M. O. Lee and H,. Paul Strickland for the Harnett County Board of 
Education. 

Neill McK. Salmon and C. P. Barringer for defendant surety, appel- 
lant. 


Perr Curtam. O’Connor was indicted in the Superior Court of Har- 
nett County for breaking and entering, and his codefendant in this pro- 
ceeding, the Tar Heel Bond Company, became surety for his appearance 
in court to answer the charge. Upon his failure to appear at September 
Term, 1941, of said court, Judgment nist was entered against O’Connor 
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and his said surety, and sci. fa. issued and served upon the defendant 
surety. Upon return of the scz. fa. at January, 1942, Term of the court, 
upon motion of the solicitor, judgment absolute was entered against 
O’Connor and his surety, the Tar Heel Bond Company, in the amount 
of $2,000.00, the penal sum named in the bond. 

Subsequently, the defendants made a motion to set the judgment aside 
because of surprise and excusable neglect—C. S., 600—alleging that they 
had been misled because the motion for judgment absolute did not appear 
for hearing on the printed calendar of cases to be heard at that term. 
The motion was denied and defendants appealed. 

Inspection of the record discloses that defendants, in their motion, 
made no allegation that they had any meritorious defense, and none was 
presented on the hearing of their motion. Dunn v. Jones, 195 N. C., 354, 
356, 142 S. E., 320; Bank v. Duke, 187 N. C., 386, 122 8. E., 1; Cayton 
i. Clark, 212 N. C., 874, 193 8. E., 804. The motion was properly denied. 

Judgment affirmed. 


MRS. MINNIE GARDNER GILLIS v. THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY ano GRADY LITTLE. 


(Filed 20 October, 1943.) 


1. Libel and Slander §§ 2, 5— 


Words, spoken in the presence and hearing of others, containing the 
imputation of the commission of the crime of larceny, are slanderous and 
actionable per se. 


2. Libel and Slander § 13: Corporations §§ 25a, 25b— 


In an action for slander, where plaintiff’s evidence tended to show in its 
most favorable light that one of two defendants, who was manager of his 
codefendant’s store, while acting in the scope of his employment on the 
store premises, falsely charged in a loud voice, in the presence of others, 
that plaintiff had stolen a package from the said store, a case of actionable 
wrong is made out, in the absence of allegations in the answer that the 
charge was true or its utterance privileged, and motion for judgment 
of nonsuit was properly denied. 


3. Corporations §§ 20, 25a: Master and Servant § 21b— 


The designation ‘‘manager” implies general power and permits a reason- 
able inference that such mannger is vested with the general conduct and 
control of his employer’s business in and around the premises. and his 
acts are, when committed in the line of his duty and in the scope of his 
employment, those of his principal. 


4. Master and Servant § 21b: Corporations § 25a— 


When the servant is engaged in the work of his master, doing that which 
he is employed or directed to do, and an actionable wrong is done to 
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another, either negligently or maliciously. the master is liable. not only 
for what the servant does, but also for the ways and means employed by 
him in performing the act in question. And this principle is applicable 
to actions for slander. 

%. Libel and Slander 8§ 5, 16— 


The author of a defamation, whether it be libel or slander, is linble for 
damages caused by. or resulting directly and proximately from, any 
secondary publication or repetition which is the natural and probable 
consequence of his act. 


6. Corporations § 25a: Master and Servant § 21b— 


Private instructions by employers to employees not to commit torts will 
not relieve the employer from liability for such acts committed by an 
employee within the scope of his authority and in the line of his duty. in 
an effort to preserve and safeguard his master’s property. The master 
is liable even if the particular act, committed under such circumstances, 
was in violation of direct and positive instructions. 


“. Libel and Slander § 14— 


In an action for damages for slander, where in his charge to the jury 
the trial judge properly and fairly stated the evidence pertinent to the 
issues, and the contentions of the parties. in compliance with C. S., 564. 
and it appearing that the jury sufficiently understood the elements of 
actionable defamation necessary to be found before any liability could 
attach to defendants, there was no error in the court’s failure to give a 
more elaborate definition of slander. 


8. Appeal and Error § 39a— 


It is only when the court’s ruling on some material matter is prejudicial. 
amounting to the denial of a substantial right, that a new trial will be 
granted. 


9. Appeal and Error § 29— 


Exceptions not discussed in appellant’s brief are deemed abandoned. 
Rule 28. 


BARNHILL, J., dissenting. 
WINBORNE, J., concurs in dissenting opinion. 


AppreaL by defendants from Clement, J., at March Term, 1948, of 
BuncomBe. No error. 

This was an action to recover damages for slander. It was alleged 
that the defendant Little spoke of and concerning the plaintiff that she 
had stolen a bundle or package from defendant company’s store, and 
further that the defamatory words were spoken while Little was acting 
within the scope of his employment by his codefendant as manager of 
the store. The defendants denied that the slanderous words alleged were 
spoken hy defendant Little, or that the corporate defendant was Hable 
therefor. 
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Upon issues submitted there was verdict that defendant Little spoke 
of and concerning the plaintiff, in the presence and hearing of another or 
others besides her husband, in substance, the words alleged in the com- 
plaint, and that defendant Little was at that time acting within the 
course and scope of his employment. Compensatory damages in the 
sum of $1,400.00 were awarded. 

From judgment on the verdict, defendants appealed. 


Don C. Young and James 8, Howell for plaintiff. 
Willtams & Cocke for defendants. 


Devin, J. This was an action for damages for slander, and comes to 
us on defendants’ appeal from a judgment on the verdies of the jury in 
favor of the plaintiff. It was determined by the jury, in response to 
issues submitted, that the defendant Little, falsely charged, in the 
presence and hearing of others, that the plaintiff had stolen a package 
from the defendant company’s store, of which he was she manager in 
charge, and that at the time and with respect to the defamation com- 
plained of defendant Little was acting within the scope of his employ- 
ment by his codefendant. 

As the basis of their appeal defendants assign certain errors in the 
rulings of the trial judge in the admission and exclusion of evidence, 
and in his instructions to the jury. 

It is contended that defendants’ motion for judgment of nonsuit should 
have been allowed, but we think plaintiff’s evidence, considered in the 
light most favorable for her, warranted submission of the case to the 
jury. The testimony of the plaintiff, her husband and another witness 
that defendant Little uttered the charge in substance as alleged in the 
complaint, in the presence and hearing of another or others besides her 
husband, was sufficient to make out a case of actionable wrong on the 
part of defendant Little, in the absence of allegations in the answer that 
the charge was true or its utterance privileged. The words spoken con- 
taining the imputation of the commission of the crime of larceny were 
actionable per se. Roth v. News Co., 217 N. C., 13, 6 &. E. (2d), 882; 
Bryant v. Reedy, 214 N. C., 748, 200 S. E., 896; Flake v. News Co., 
212 N. C., 780, 195 S. E., 55; Elmore v. R. R., 189 N. C., 658 (671), 
127 S. E., 710; Cotton v. Fisheries Products Co., 177 N. C., 56, 97S. E., 
712; Jones v. Brinkley, 174 N. C., 23, 93 8S. E., 372. 

The defendant company’s motion and its prayer for a directed verdict 
on the second issue were based on the further ground that there was no 
evidence to justify submission to the jury of the question of its liability 
for the defamatory words spoken by defendant Little. 
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The determinative question is whether the plaintiff’s evidence affords 
any reasonable ground for the assumption that at the time and in respect 
to the utterance of the words complained of defendant Little was acting 
within the course and scope of his employment by his codefendant. 
Giving the plaintiff the benefit of every fact and inference of fact per- 
taining to the issues involved, which may be reasonably deduced from the 
evidence (Cole v. AR. &., 211 N. C., 591, 191 8. E., 353), it appears that 
Little was manager of the defendant company’s large grocery store in 
Asheville and had full charge of the premises and operations at that 
location; that he had under his supervision and control the parking space 
for customers of the store which the company provided on its premises 
just in front of the store and between it and the street; that on either 
side of the walkway from the street to the store, a distance of 30 to 40 
feet, were places for automobiles, arranged for the convenience of cus- 
tomers and to invite and encourage their patronage. The defendant 
Little referred in his testimony to this space as ““my grounds.” On the 
occasion alleged, Friday, 3 July, 1942, about noon, all this space was 
occupied by cars, and many people were going in and out the store, and to 
and from the automobiles. At the time it was thought by one witness 
that as many as 200 people were on the premises, in and around the 
front of the store. Plaintiff's car was parked facing the walkway and 
about 10 or 15 feet from the front door. Little, the manager, was on 
duty, standing near the front door watching the checkers or cashiers 
(there were five stands for this purpose), and the customers coming and 
going. It was his duty as manager to supervise, control and further his 
employer’s business and to safeguard its property. He saw the plaintiff, 
accompanied by her husband, pass out of the store with a wrapped pack- 
age in her arms, going to their parked car. The package proved to be a 
dressed chicken which plaintiff had purchased. Apparently, not having 
seen plaintiff’s husband pay the cashier for the article, and reaching the 
conelusion that it was being stolen, Little went to the plaintiff’s car, and 
in loud and angry tones charged her with stealing the package. He 
required her to come back into the store for investigation, whereupon the 
cashier told the manager the article had been paid for. Later Little 
went out to plaintiff’s automobile and in a low voice apologized to her. 
This evidence is susceptible of the reasonable inference that Little, while 
on duty, and acting in the line of his duty to his employer with respect 
to premises and property of which he had been given charge and super- 
vision, In the effort to preserve his employer’s goods and prevent their 
wrongful removal, and as incidental to the performance of this duty, 
made the charge against the plaintiff of which she now complains. 

We think the evidence of sufficient probative force to warrant submis- 
sion to the jury of the question of the corporate defendant’s liability. 
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In Kelly v. Shoe Co., 190 N. C., 406, 130 S. E., 32, it was said: “The 
designation ‘manager’ implies general power and permits a reasonable 
inference that he was invested with the general conduct and control of 
defendant’s business in and around their Wilmington store, and his acts 
are, when committed in the line of his duty and in the seope of his 
employment, those of the company.” Though the employer may not be 
held liable 1f the employee of his own motion and incensed by an 1m- 
agined wrong against his employer oversteps the bounds of lawful 
behavior, yet liability does flow from the wrongful acts of the employee 
committed in attempting to do what he was employed to do when his acts 
are done in the line of duty and within the scope of his employment. 
Kelly v. Shoe Co., supra. A distinction is to be observed between a 
wrongful act done to another by an employee in consequence of and to 
avenge an injury to his employer’s goods already committed, and one 
done to prevent such injury from being committed or consummated, in 
the furtherance of his employer’s interests. Daniel v. RK. #., 186 N. C., 
517, 48 S. E., 816; Gallop v. Clark, 188 N. C., 186, 124 8. E., 145. In 
Parrish v. Mfg. Co., 211 N. C., 7, 188 8S. E., 817, the line of distinction 
is laid down between those cases in which the lability of the employer 
attaches for torts of the employee committed while the latter is engaged 
in what he was employed to do and while he is at the time about his 
employer’s business, and those cases where the injury to a third person 
occurs while the employee is engaged in some private matter of his own, 
outside the legitimate scope of his employment, and without specific 
authority from the employer. <A similar distinction was pointed out in 
Martin v. Bus Inne, 197 N. C., 720, 150 S. E., 501, and AWfeLamb ». 
Beasley, 218 N. C., 308, 11 S. E. (2d), 288; D Armour v. Hardware Co., 
217 N. ©., 568, 9 S. E. (2d), 12. 

If the tort of the employee is committed in the course of doing the 
employer’s work, and for the purpose of accomplishing it, it is the act 
of the employer, and he is responsible whether the wrong done be occa- 
sloned by negligence or reckless purpose to accomplish the employer’s 
business in an unlawful manner. As was succinctly said by Stacy, C. J., 
in Dickerson v. Refining Co., 201 N. C., 90, 159 S. E., 446, “When the 
servaut 1s engaged in the work of the master, doing that which he is 
employed or directed to do, and an actionable wrong is done to another, 
either negligently or maliciously, the master is liable, not only for what 
the servant does, but also for the ways and means employed by him in 
performing the act in question.” 

The principle that the employer is to be held liable for the torts of his 
employee when done by his authority, express or implied, or when they 
are within the course and scope of the employee’s authority, is equally 
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applicable to actions for slander. Cotton v. Fishertes Products Co., supra; 
Sawyer v. Gimers, Inc., 189 N. C., 7, 126 8S. E., 183; 35 Am. Jur., 1001. 

This principle was recently considered by this Court in case of 
ITammond v, Eckerd’s, 220 N. C., 596, 18 S. E. (2d), 151. While in 
that case judgment of nonsuit as to the corporate defendant was affirmed, 
the facts in some material respects were different from those in our case. 
There the clerk at the cigar counter of defendant’s store followed a 
customer out of the store and along the street and charged him with hav- 
ing stolen cigars. It was said in the opinion by Winborne, J., “Applying 
those principles to the ease in hand, it is manifest that the employment 
of Richard E. Young, Jr. (the cigar clerk) carried no implied authority 
to go out of the store and prefer charges against, and cause the search of 
a third party, as attributed to him. . . . On the other hand, the evidence 
tends only to show that Richard, Jr., was employed as a mere clerk 
behind the cigar stand, and that he sold cigars. Furthermore, if the 
custody of the cigars were under his control and, if his suspicion had 
been well founded, the cigars had already been stolen, and passed from 
his possession and out of the store. Under such circumstances the de- 
famatory language used and the acts committed, while outside the store, 
and on the street, are clearly without the scope of his employment, and 
cannot possibly be brought within the limits of implied authority of an 
agent.” 

In Lamm wv. Charles Stores Co., 201 N. C., 184, 159 S. E., 444, an 
action for malicious prosecution, it was held that the action of the 
manager of the store In causing the issuance of a warrant for the plain- 
tiff for uttering what was thought to be a forged cheek, which he had 
accepted for goods sold, was beyond the scope of his employment. It 
appeared in that case that defendant operated a cash store and had issued 
written instructions if a manager cashed a personal check he would be 
held responsible. Apparently the manager then was acting in his own 
interest in having the warrant issued. In the case at bar defendant 
Little had no personal interest in the matter save to preserve his em- 
plover’s goods. In Redditt v. Mfg. Co., 124 N. C., 100, 32 S. E., 392, 
the opinion of Faircloth, C. J., apparently draws a distinction between 
public and private corporations with respect to defamation by an agent, 
but in the opinion of Douglas, J., concurred in by a majority of the 
Court, the principle was adhered to that a corporation is hable for 
slander uttered by its agent in the course and scope of his employment 
and in aid of the company’s interest. 

The defendants’ excepted to the admission of testimony tending to 
show repetition of the slander by third persons not authorized by the 
defendants. We think this evidence was competent under the rule laid 
down in Sawyer v. Gilmers, Inc., 189 N. C., 7, 126 8S. E., 183. It was 
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there said, ““We hold it to be the law in this State that the author of a 
defamation, whether it be libel or slander, is liable for damages caused 
by or resulting directly and proximately from any secondary publication 
or repetition which is the natural and probable consequence of this act. 
... Lf the defamation is uttered under such circumstances as to time, 
place or conditions as that a repetition or secondary publication is the 
natural and probable consequence of the original defamation and damage 
resulting therefrom, he is liable for such damages and evidence of such 
repetition or secondary publication and of damages resulting therefrom 
is admissible.” 

In the case at bar, as in the Sawyer case, supra, the trial judge cau- 
tioned the jury that this evidence was not offered to show defendant 
Little made the statement alleged, but only for the purpose of showing 
whether or not it injured plaintiff’s reputation. It was in evidence 
that the defamatory words complained of here were uttered in a public 
place, in loud and angry tones, and that at the time and place of their 
utterance a large number of people were in close proximity. One wit- 
ness, who testified he heard the words spoken, was in an automobile 
parked in a driveway near-by. 

Defendant excepted to the exclusion of the question asked defendant 
Little as to what instructions had been given him by tke corporate de- 
fendant “relative to making any statement to people that might be 
interpreted as accusing them of stealing.” The witness, if permitted, 
would have answered, ‘‘We are never to accuse anyone as to taking any- 
thing and to lay no accusation against anyone of having taken any- 
thing.” While it does not appear when, how, by or to whom the 
instructions referred to were given, such evidence, if properly presented, 
may have been competent in corroboration of the witness’ testimony that 
he did not make the accusation charged. But private instructions of 
this character would not have had the effect of relieving the defendant 
from liability for defamation uttered by the manager if in fact he was 
at the time acting within the scope of his authority and in the line of his 
duty, in the effort to preserve and safeguard the company’s property and 
to prevent its being carried off the premises. Otherwise an employer 
could avoid all liability for the torts of his employees by the simple 
expedient of instructing them not to commit them. It ‘s not necessary 
that the employer should have known that the act complained of was to 
be done. It is enough if the injury is caused by the wrongful act of the 
emplovee while acting in the scope of his employment. Prerce v. R. R., 
124 N. C., 88, 82 S. E., 399. “To make the master liable it is not neces- 
sary to show that he expressly authorized the particular act; it is suffi- 
cient to show that the servant was acting at the time in the general scope 
of his authority, and this although he departed from his instructions, 
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abused his authority, was reckless in the performance of his duty, and 
inflicted unnecessary injury.” (Gallop v. Clark, 188 N. C., 186, 124 
S. E., 145. “The master is liable even if the particular act committed 
under such circumstances was in violation of direct and positive instruc- 
tions.” Barnhill, J.,in West v. Woolworth Co., 215 N. C., 211,158. E. 
(2d), 546. 

Where the wrong done to a third person is within the general scope 
of the employee’s authority, is in the line of his duty, and is in further- 
ance of the employer’s business a deviation from actual authority will 
not necessarily foreclose recovery, Cole v. Motor Co., 217 N. C., 756, 
9S. E. (2d), 425, though a substantial deviation from the scope of the 
duties imposed on the employee will relieve the employer of liability 
for those acts not immediately connected with his employer’s business. 
Parrott v. Kantor, 216 N. C., 584, 6S. E. (2d), 40; McLamb v. Beasley, 
supra. 

We do not regard the exclusion of the proffered testimony under the 
circumstances as prejudicial to the corporate defendant, or sufficient to 
overthrow the verdict and judgment in plaintiff’s favor. It is only when 
the court’s ruling on some material matter is prejudicial, amounting 
to the denial of a substantial right that a new trial will be justified. 
Collins v. Lamb, 215 N. C., 719, 2 8. E. (2d), 863; Wilson v. Lumber 
Co., 186 N. C., 56, 118 S. E., 797. 

Defendants noted exception to the judge’s charge in that his definition 
of slander was not sufficiently comprehensive. The words excepted to 
appear to have been stated at the outset of the charge in connection with 
general reference to the nature of the case. However, in his instruc- 
tions to the jury more particularly addressed to the first issue, the trial 
judge stated the essential facts necessary to be found from the testimony 
before the issue as to the malicious utterance in the presence of others 
of the defamatory words alleged could be answered in favor of the plain- 
tiff. The jury was further cautioned that unless they found by the 
greater weight of the evidence that defendant Grady Little used in 
substance the words “you stole that bundle,” or “you have got a bundle 
you stole,” they should answer the first issue no. The evidence pertinent 
to the several issues was stated to the jury and the contentions of the 
parties thereon fairly arrayed. There is no suggestion that C. S., 564,. 
was not complhed with. We think the jury sufficiently understood the 
material elements of actionable defamation necessary to be found before 
any liability could attach to the defendants. Under these circumstances, 
we think the absence of more elaborate definitions may not be held for 
error. The court’s instructions as to agency and scope of authority 
seem to have been in substantial compliance with the decisions of this 
Court. 
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The court declined defendants’ requests for instructions predicated on 
the assumption that only the witness Austin Livingston heard the slan- 
derous words spoken by defendant Little on this occasion. These requests 
were properly refused. The evidence offered in support of plaintiff’s 
claim, considered in the light most favorable to her, opened the door to 
the wider implication that the accusation was made in the presence and 
hearing of other persons besides Livingston and her husband. 

Other exceptions noted at the trial not discussed in defendants’ brief 
are deemed abandoned. Rule 28. 

Upon consideration of the entire case as it appears in the record, we 
conclude that the verdict and judgment should be upheld. 

No error. 


Barwui tl, J., dissenting: That the manager of the ccrporate defend- 
ant was acting in the course and scope of his employment at the time 
complained of would seem to be supported by this record. In this con- 
clusion I concur. However, I cannot agree that no material or prejudi- 
cial error was committed in the trial. 

Slander is the speaking of defamatory words of and concerning a 
person in the presence and hearing of another. The defamatory lan- 
guage does not give rise to a cause of action unless some third party 
hears and understands the words used in their defamatory sense. That 
is, the language must be defamatory, and it must be so understood by 
at least one hearer. Hedgepeth v. Coleman, 183 N. C., 609. 

Only one person other than plaintiff’s husband testified that he heard. 
He understood Little to say, “You took the package.” This is quite 
different from “You stole the package.” The one is slanderous per se; 
the other is not. 

Yet the sum total of the court’s charge on the first issue was as follows: 

“Slander 1s where words are falsely spoken which are injurious to 
the reputation of another. ... 

“Now, Gentlemen of the Jury, the burden of that issue (the first 
issue) is on the plaintiff to satisfy you by the greater weight of the 
evidence before you would answer that issue Yes. If the plaintiff has 
done so, you will answer it Yes. If the plaintiff has not done so, then 
you will answer it No. . 

“It is not necessary that you find he used the exact words that she 
‘stole’ the chicken. Notice the words of the issue—Did he speak of and 
concerning her ‘in substance the words alleged in the complaint,’ which 
is that she had stolen the chicken ?” 

The second paragraph above quoted was then repeated. 

At no time, even in the statement of contentions, did the court instruct 
the jury that plaintiff must show that the defamatory language was 
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used “in the presence and hearing of others.” Nor was the jury in- 
structed that it must appear that the language was understood in its 
defamatory sense. 

There are exceptions in the record which challenge the sufficiency of 
this charge, and I am of the opinion that they should be sustained. 

The witness who heard did not know the defamed, and he did not 
repeat the defamation until more than six months thereafter. The 
plaintiff, on the other hand, voluntarily gave currency to the charge by 
the institution of this action eleven days after the occurrence. Even so, 
the court in its charge on the issue of damages draws no distinction 
between repetitions of the charge traceable to Little’s utterance on the 
one hand and those which proximately resulted from the institution of 
the action on the other. Surely plaintiff cannot complain because of 
“talk” which resulted from her own act. 

I vote for a new trial. 


WINBORNE, J., concurs in dissent. 


No. 305 


SOUTHERN MILLS, INC., v. SUMMIT YARN COMPANY anp BELDING 
HEMINWAY COMPANY. 


No. 306 


SOUTHERN MILLS, INC., v. SUMMIT YARN COMPANY anp BELDING 
HEMINWAY COMPANY. 


(Filed 20 October, 1943.) 
1. Pleadings § 16a— 


If the defect in the pleading, upon demurrer under C. S8., 507, relates 
merely to misjoinder of actions, the court will, under C. 8., 516, salvage 
the action by ordering it to be divided into as many actions as are neces- 
sary for determination of the causes of action stated; but where there is a 
misjoinder both of causes and of parties, this procedure cannot be fol- 
lowed. 


2. Same— 


Where plaintiff, in a suit against two corporate defendants, joins a 
eause of action based upon an alleged breach of contract by one of the 
defendants only, with a cause of action against the other defendant to 
compel an audit of its affairs, under C. 8., 1146, on demand of a stock- 
holder, and also, in the same complaint, asserts another cause of action 
against the first defendant for fraud and deceit, judgment of the court 
below, overruling defendants’ demurrers, is reversed and the action dis- 
missed. 
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3. Pleadings §§ 16a, 20— 


Upon the dismissal of an action for misjoinder of parties and causes, 
appeals from all preliminary orders such as for an audit of the books of 
one of the defendants, C. S., 1146, are dismissed. 


Denny, J., took no part in the consideration or decision of this case. 


THESE appeals were argued together here and will be considered con- 
solidated for the purpose of discussion. 


No. 305. 


This 1s an appeal by defendants from the judgment rendered by 
Rousseau, J., at the July Term, 1948, of Lincoln Superior Court, over- 
ruling demurrers identical in nature, separately filed by defendants, in 
which they asked dismissal of plaintiff’s action for misjoinder of parties 
and causes of action. 

The plaintiff brought the action for relief against the defendants 
under the following alleged circumstances: 

The plaintiff, a domestic corporation, was the owner of a cotton mill 
plant, with equipment for the manufacture of cotton yarns in the city of 
Lincolnton, in this State. The defendant Belding Heminway Company 
was a corporation under the laws of Connecticut, extensively engaged in 
the manufacture, sale and distribution of textile products over a wide 
area, including several states, directly and through its subsidiaries. This 
company entered into negotiations with the plaintiff for the purchase of 
its plant, which resulted in the following agreement: 


“BELDING HemMInwWAY CORTICELLI. 


“119 West 40th Street 
New York, N. Y. 
March 17th, 1942 
“Southern Mills, Inc., 
Lincolnton, 
North Carolina. 


“Dear Sirs: 


“This will confirm that our agreement with you of March 3, 1942, is 
mutually canceled and in place thereof, we have made a new agreement 
as follows: 

“1, Belding Heminway Company will form a corporetion which will 
purchase from you the inventory shown on the attached schedule, together 
with all necessary supplies which are now used to have a complete 
operating unit. The figures are taken from an appraisal made by 


N.C.] FALL TERM, 1943. 481 
SOUTHERN MILLS, INc., v. YARN Co. 


W. F. Kincaid, Jr., of Lincolnton, North Carolina. You agree that the 
inventory will be in good condition on the closing date and free and 
clear of all liens, claims and encumbrances. 

“2. You will assign to us your lease on the mill property which you 
occupy at Lincolnton, North Carolina; you agree that all provisions of 
the lease will be performed as of the date of closing and the new company 
will assume the lease as to all obligations accruing on and after the 
date of closing. The present rental is One Hundred Seventy-five 
($175.00) Dollars per month. You represent and warrant that the rent 
under the lease until September, 1943, is at the rate of One Hundred 
Seventy-five ($175.00) Dollars per month; that the lease terminates on 
that date unless the tenant elects to extend the term for a further period 
of two (2) years, such notice to be given by July, 1943. 

“3. You are to furnish the services of Mr. M. M. Rudisill for a period 
of sixty (60) days for which the new company is to pay him Seventy-five 
_ ($75.00) Dollars per week to assist in operating the plant. 

“5. The new company will pay you for the foregoing, the sum of 
Eighty-five Thousand ($85,000.00) Dollars and Twenty-five (25%) per 
cent of its authorized capital stock at the closing date. We shall have 
the exclusive option to buy your Twenty-five (25%) per cent stock 
interest In the new company for Forty Thousand ($40,000) Dollars at 
any time within five (5) years from the closing date. 

“4. This transaction is to be authorized by the stockholders and direc- 
tors of vour company and we are to have certified copies of their resolu- 
tions. 

“6. The deal will be closed at Lincolnton, North Carolina, March 19, 
1942, with the understanding that 1f two or three days are needed to 
complete the incorporation or check the inventory, the closing date may 
be adjourned for that length of time at our request. 

“Tf this represents your understanding of the transaction, will you 
please confirm it by signing one copy of this letter and also having the 
signature of Mr. M. M. Rudisill affixed as his confirmation to agree to 
it in so far as he is personally interested in the transaction. 

“Read and Agreed to: 
Very truly yours, 


SOUTHERN MIizs, Inc. Beipineg Heminway Company 
By: M. M. Reoptsirt, (Signed) H. A. Jonnson, 

Secretary & Treasurer. Ht. A. Jounston, 
(Signed): M. M. Reprsiiy.” Vice President.” 


To this agreement was attached a schedule or inventory identifying 
the property, subject of the sale. 
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In pursuance of this agreement the Belding Heminway Company 
organized a “new company” under the corporate title “Summit Yarn 
Company,” which is now codefendant in this action. On 19 March, 
1942, the Belding Heminway Company notified the plaintiff that the 
Summit Yarn Company had been organized pursuant to the agreement 
of 17 March, 1942, and with the notification enclosed two checks—one 
for $50,000 drawn by Belding Heminway Company to the order of 
Summit Yarn Company and endorsed by the latter company to the 
order of Southern Mills, Inc.; another check of Belding Heminway 
Company by Stahle Linn, Attorney, payable to Southern Mills Company 
in the amount of $35,000, making $85,000 in all. Also, the notice was 
accompanied with a stock certificate for 50 shares of the capital stock 
of Summit Yarn Company, which was 25% of all the authorized capital 
stock of the company at that date. These deliveries were accompanied 
by detailed statements in a letter, including the following: ‘We deliver 
these checks and this stock certificate, and you accept the same, in full 
settlement of all obligations of Summit Yarn Company and Belding 
Heminway Company to you by virtue of the said agreement of March 
17, 1942.” 

On the same date the plaintiff conveyed all of the scheduled property 
to the Summit Yarn Company in pursuance of its agreement. 

The complaint sets up the following grievances, for which plaintiff 
demands redress: 

That the Belding Heminway Company artfully concealed from the 
plaintiff all details of the organization of the “new cornpany”: that as 
organized, the officers of the Summit Yarn Company are the identical 
individuals who are also officers of the Belding Heminway Company; 
that the latter company by virtue of this fact and by virtue of its owner- 
ship of practically two-thirds of the stock dominates the new company, 
controls all of its actions, and uses it for the sole profit and advantage 
of the Belding Heminway Company; that its affairs are mismanaged, its 
ability to earn money for the stockholders has been destroved, and its 
stock rendered worthless and the corporation reduced to insolvency. 

Furthermore, it is alleged that at the time of the negotiations for the 
purchase of property and at the time the contract was made, it was 
understood and stipulated between the parties that $85,000 should be 
paid to the new corporation for three-fourths of its stock, and that the 
sald $85,000 should be paid to the plaintiff for the property which it 
conveyed, and, as additional consideration, 25% of the capital stock of 
the new company should be delivered to it. It is alleged that the Belding 
Jieminway Company failed to pay $85,000 for its proportion of the 
capital stock of the new company, but on the contrary, wrongfully and 
fraudulently secured the same for less than $12,000, “notwithstanding 
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the fact that the defendant Summit Yarn Company acquired from this 
plaintiff, through trickery and fraud perpetrated upon this plaintiff by 
the defendants, its valuable properties and business of the. value of 
$127,540.00.” 

It is further alleged that the Belding Heminway Company fraudu- 
lently represented to plaintiff that it had complied with the terms of the 
agreement; whereas, it had not done so, and by such false representation 
relied upon by the plaintiff, it induced plaintiff to convey to the Summit 
Yarn Company its property aforesaid for $85,000 and stock which, 
because of the machinations of the Belding Heminway Company and 
the mismanagement of the corporation, has become worthless. It is 
further alleged that the Belding Heminway Company has set up a claim 
of indebtedness against the Summit Yarn Company in the amount of 
$350,000, 

The complaint sets up that the plaintiff has never received any notice 
of stockholders’ meetings of the Summit Yarn Company and has been 
studiously deprived of any information about its affairs; that plaintiff 
has repeatedly demanded, in writing, an audit of the affairs of the com- 
pany, and the demand has been refused. 

In its prayer for relief the plaintiff asks specifically for judgment: 
First, for recovery of $40,000 against defendants, jointly and separately ; 
second, for an audit of the affairs of the Summit Yarn Company; third, 
for the appointment of a receiver to liquidate and wind up the affairs of 
the Summit Yarn Company; fourth, for an adjudication that any recov- 
ery had by plaintiff shall be paramount and superior to any claim of 
Belding Heminway Company against the Summit Yarn Company, and 
that plaintiff’s demand be satisfied before any distribution of the assets 
of the Summit Yarn Company to the defendant Belding Heminway 
Company, or any of its officers or agents. 

The defendants separately demurred to the complaint in identical 
terms, as follows (quoting from demurrer of Summit Yarn Company): 


“Now comes the defendant, Summit Yarn Company, within the time 
fixed by statute, and demurs to plaintiff’s complaint, for that there is a 
misjoinder of causes of action and of parties, in that, upon the face of 
the complaint, the plaintiff alleges four distinct causes of action, as 
follows: 

“7, An alleged cause of action against the defendant, Belding Hemin- 
way Company, for breach of contract for the alleged failure of said 
defendant to pay the sum of $85,000 for three-fourths of the capital 
stock of the defendant, Summit Yarn Company, which alleged cause of 
action relates only to the defendant Belding Heminway Company. 

“9, An alleged cause of action sounding in tort against the defendants, 
Summit Yarn Company and Belding Heminway Company, because of 
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alleged fraudulent representations with respect to the due performance 
by the defendant, Belding Heminway Company, of the contract referred 
to in the complaint, whereby plaintiff was fraudulently induced to part 
with the title to its property. 

“3, An alleged cause of action, in the nature of a stockholder’s deriva- 
tive suit against the defendant, Belding Heminway Company, for fraudu- 
lent mismanagement of the affairs of the defendant, Summit Yarn Com- 
pany, which alleged cause of action relates only to the defendant, Belding 
Heminway Company. 

“4. An action under Section 1146 of the North Carolina Code for an 
audit of the books of the defendant, Summit Yarn Company, which 
alleged cause of action relates only to the defendant, Summit Yarn 
Company. 

“WHEREFORE, the defendant, Summit Yarn Company, prays that this 
demurrer to plaintifi’s complaint be sustained and that olaintiff’s action 
be dismissed. Linn & Linn, 

Attorneys for Defendant 
Summit Yarn Company.” 


The demurrers were overruled, and defendants excepted and appealed 


Sheldon M. Roper for plaintiff, appellee. 
Linn & Linn for defendant Summit Yarn Company, appellant. 
Jonas & Jonas for defendant Belding eminway Company, appellant. 


SEAWELL, J. Standing uncontradicted, the complaint sets up a num- 
ber of causes of action which entitle the plaintiff to legal redress. The 
defendants have not challenged any of the several statements of grievance 
as not constituting a cause of action. Probably it is realized that the 
more causes there are the better is the position of defendants upon their 
demurrer. We are not now concerned with their sufficiency in law. 

A demurrer of this nature analyzes the complaint to see whether the 
causes of action set up therein are so related as to permit joinder under 
C. S., 507; and to see whether the parties brought in have a unity of 
interest with respect to the alleged causes of action. 

In spite of the able argument of counsel for the plaintiff, we are not 
convineed that the rules of pleading have not been infringed. Emerging 
from the complicated transactions to which plaintiff attributes its inju- 
ries and upon which it bases its several causes of action, we find at least 
two claims or causes of action, for which specific relief is sought, which 
in a legal sense have no definite relation to each other as required in 
C. S., 507, and are, therefore, misjoined. Neither of them, taken sepa- 
rately, concerns or affects both defendants. 
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There is a cause of action for breach of contract against the Belding 
Heminway Company for failure to pay $85,000 for three-fourths of the 
stock in the new company, for which certainly no legal hability can be 
imputed to the Summit Yarn Company, but which, if it constitutes a 
liability at all, must be considered as addressed solely to the Belding 
Hleminway Company; and there is a cause of action stated under C. S., 
1146, against Summit Yarn Company to compel an audit of the affairs 
of that company upon the demand of a stockholder, which cannot be 
asserted, and is not asserted, against Belding Heminway Company. 
It is to be noted here that plaintiff cannot proceed under the cited 
statute to procure evidence to be used in a case against Belding Hemin- 
way Company. That must be obtained, if at all, under appropriate 
procedure. 

Also, plaintiff has asserted a cause of action against Belding Hemin- 
way Company for fraud and deceit in falsely representing that it had 
complhed with its contract, thereby inducing plaintiff to convey its prop- 
erty to Summit Yarn Company. This also is unrelated to the cause of 
action for audit against the Summit Yarn Company and affects only 
the Belding Heminway Company. 

There is, therefore, a misjoinder both of causes of action and of 
parties. 

There are other defects in the complaint of a like nature which need 
not be pointed out. 

If the defect in the pleading related merely to misjoinder of actions, 
the Court might, under C. S., 516, salvage the action by ordering it to 
be divided into as many actions as are necessary for determination of the 
causes of action stated. (rattis v. Ailgo, 125 N. C., 133, 186, 24 8. E., 
246; but where, as here, there is a misjoinder both of causes of actions 
and of parties who have no community of interest, this protveeding can- 
not be followed. Beam v. Wright, 222 N. C., 174, 176, 22 S. E. (2d), 270, 
and cases cited; Citizens National Bank v. Angelo, 193 N. C., 576, 187 
S. E., 705; Rose v. Fremont Warehouse, etc., Co., 182 N. C., 107, 109, 
108 S. E., 389. 

The judgment of the court below overruling defendants’ demurrers is 
reversed and the action dismissed. 


No. 306. 


In this we consider an appeal by defendants from an order in the same 
cause (see summary of complaint supra) made by Pless, J., at a hearing 
had upon notice at Chambers in Lenoir, 15 May, 1943. Prior to that 
time plaintiff had pressed its demand for an audit by motion before 
Judge Wilson Warlick, supported by affidavits, and an order to show 
cause why the relief should not be granted was served upon the defend- 
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ants. Upon the hearing under this order before Judge Pless, defendants 
exhibited a copy of an audit furnished the plaintiff, which the latter 
assailed as insufficient—as containing only a compilation of figures from 
the balance sheets of the company, not calculated to give the information 
contemplated in the statute (C. S., 1146). Judge Pless, being of that 
mind, ordered that a proper audit be made of the books of the Summit 
Yarn Company at the expense of the corporation, and appointed an 
auditor for that service. 

We might say that dictionary definitions alone will not determine the 
character of the audit required under C. S., 1146, upon demand by the 
stockholder. Some diseretion must certainly be vested in the court to 
see, at least, that it reasonably reflects the information customarily given 
in audits of that kind, so that the interested stockholder may be able to 
discover whether the assets of the company are being administered in 
accordance with sound corporate practice. But that matter is no longer 
before us. Appeal on a matter of this sort is held to be fragmentary 
and is subject to dismissal on that account—Cole v. Trust Co., 221 
N. C., 249, 20 8. E. (2d), 54; but it 1s not necessary to invoke that rule. 
The dismissal of the action itself (under No. 305) carries with it all 
proceedings of this nature taken in the cause during its pendency. Its 
subject matter no longer existing, the appeal is dismissed. 

In No. 305—Action dismissed. 

In No. 306—Appeal dismissed. 


Denny, J., took no part in the consideration or decision of this case. 


M. V. McCOTTER v. G. M. REEL, Mayor, ano J. W. COWELL, J. L. RIGGS, 
JR.. AND COLUMBUS LAND. ConstTITuTING THE BOARD OF COMMIS- 
SIONERS OF THE TOWN OF BAYBORO. 


(Tiled 20 October, 1948.) 


1. Statutes § 5a— 


The different provisions of Public Laws of 1939. ch. 158, relative to 
granting license for the sale of beer and wine, are pari materia and must 
be read together as one connected whole. 


2. Intoxicating Liquors § 2— 
An “on premises” license to sell beer is not available. as a matter of 
right. to any citizen who may qualify under the provisions of sec. 511, 
Public Laws 1989, ch. 158. Compulsory issuance thereof is in any event 


limited to the businesses enumerated in sec. 509, JInelusio unius est 
exclusio alferias, 
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3. Same— 

In applying to a board of town commissioners for an “on premises” 
license to sell beer, petitioner seeks the right to engage in a business 
regulated by statutes, which prescribe certain conditions precedent thereto 
und require the governing body of the municipality to determine the facts 
upon which issuance of the license depends. Where this body considers 
the application and denies the license, the presumption is that it found 
facts sufficient to support its conclusions, and judgment, denying a writ 
of mandanius and dismissing the action, should be entered. 


AppeaL by defendants from F'rizzelle, J., at Chambers at Snow Hull, 
N. C., 28 June, 1948. Reversed. 

Petition for writ of mandamus. 

On 2 June, 1943, the defendants served notice on the plaintiff that 
they had information that he was flagrantly violating the law by selling 
to the public wines and lager beer without license, and directed him to 
close and to dispose of all beers and wines by twelve o’clock midnight, 
4 June, “otherwise the board will proceed to enforce the laws in such 
matters.” 

The plaintiff on 9 June filed appheation with the defendants, the 
governing board of the town of Bayboro, for a license to sell wine and 
beer. The application was in the form and contained the information 
required by statute, except that it did not specify the type of license 
desired. 

On 9 June the defendants wrote the plaintiff as follows: 

“The Board of Town Commissioners have met and considered your 
application for license to sell beer and voted not to issue said license 
at the present time.” 

On 10 June plaintiff filed his petition for writ of mandamus requiring 
and compelling the defendants to issue to him a heense for the sale of 
wine and beer as provided by law. 

On 14 June warrant was issued against the plaintiff charging him 
with the sale of beer without applying for or obtaining license therefor. 
On 15 June the plaintiff appeared in court and entered a plea of guilty 
of selling beer without a heense. Judgment was entered that “the 
defendant pay the costs, and apply to Town Commissioners for leense 
in a legal way.” 

When the cause came on to be heard before Frizzelle, J., in Chambers, 
the court found that the plaintiff had duly filed his application for 
license to sell beer in the town of Bayboro, and “that in his application 
he set forth his qualifications required by statute which entitled him to 
such license; and that the governing board of said town had denied the 
application. Being of the opinion “that the plaintiff is entitled to have 
issued a license for the sale of beer for the town of Bayboro,” the court 
entered judgment ordering and requiring the defendants to issue to the 
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plaintiff an “on premises” license for the sale of beer in accordance with 
the application filed. The defendants excepted and appealed. 


fh. Lb. Whitehurst for plaintiff, appellee. 
W. H. Lee for defendants, appellants. 


Barnuitt, J. The plaintiff rests his case primarily on section 518, 
chapter 158, Public Laws of 1939, which provides that “it shall be 
mandatory that the governing body of a municipality or county issue a 
license to any person applying for same when such person shall have 
complied with the requirements of this article.” He takes the position 
that when he filed his application containing the information required 
by section 511 he “complied with the requirements of this article,’ and 
license must be issued. Apparently, the court below, in concluding 
“that in his application he set forth his qualifications required by stat- 
ute, which entitled him to such license,’ adopted the same view. (Italies 
supplied. ) 

This position cannot be sustained. This and other pertinent provi- 
sions of the statute, Article VI, chapter 158, Public Laws of 1939, are 
pari materia and must be read together as one connected whole. 

(1) A person desiring a license to sell wine or beer at retail must 
make application to the governing board of the municipality in which 
the privilege is to be exercised, and the application must disclose the 
information required by section 511. 

(2) Before any such license shall be issued the governing body of the 
municipality shall satisfy itself that statements required by subsections 
(1), (2), (8), (4), and (5) are true. Sec. 511. 

(3) “On premises” license “shall be issued” for bona fide restaurants, 
cafes, cafeterias, hotels, lunch stands, drug stores, filling stations, grocery 
stores, cold drink stands, tea rooms, or incorporated or chartered clubs. 
Sec. 509. Businesses to which “on premises” license “shall be issued” 
for the sale of wine are even more restricted. Sec. 50914 (1). See 
ch. 839, Public Laws 1941. 

(4) When the municipal board is satisfied that these statutory require- 
ments have been met “it shall be mandatory that it issue the license 
applied for.” Sec. 513. 

Considering the facts appearing on this record in the light of these 
statutory requirements, we are led to the conclusion that plaintiff is not 
entitled to the relief sought. 

While the application for license did not specify the type desired— 
whether “on premises” or “off premises’”—the record seems to make it 
clear that the petitioner seeks an ‘fon premises” license for the sale of 
beer. He now admits that he is not entitled to a license to sell wine. 
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An “on premises” license to sell beer is not available as a matter of 
right, to any citizen who may qualify under the provisions of section 
511. Compulsory issuance thereof is in any event limited to the busi- 
nesses enumerated in section 509. Inclusio untus est exclusto alterius. 
Petitioner operates a pool room. His is not a bona fide restaurant, cafe, 
or other business designated in the statute. At least it does not so appear. 
He cannot invoke the mandatory provisions of the act. 

Beer is classified as an aleoholic beverage. Sec. 1, ch. 1, Pubhie Laws 
1923. Its sale is regulated by Article VI, chapter 158, Public Laws of 
1939, enacted “To regulate the manufacture, transportation, and sale 
of certain beverages,” and known as the “Beverage Control Act of one 
thousand nine hundred and thirty-nine.” A violation of the provisions 
of this statute by selling beer without leense is a violation of the pro- 
hibition law within the meaning of section 511 thereof. At the time 
of the hearing it affirmatively appeared that petitioner had been con- 
victed of violating the prohibition law “within two years.” Whatever 
the conditions may have been at the time the board acted, he was dis- 
qualified at the time of judgment. 

In applying for an “on premises” license to sell beer, petitioner secks 
the right to engage in a business regulated by statute. The Legislature 
has prescribed certain conditions precedent, and it has cast upon the 
governing body of defendaut municipality, as a fact-finding agency, the 
duty to determine the state of facts upon which the issuance of such 
heense depends. It considered the application and denied the license. 
The presumption is that it found faets sufheient to support its conclu- 
sion. Indeed, the record contains evidence which tends to show that 
petitioner at the time he made application was engaged in selling beer 
without license, in open defiance of law, and was maintaining a disorderly 
place where drinking and gambling were permitted, and which exercised 
a demoralizing influence in the community—all of which tends to show 
that it was not one of the enumerated bona fide businesses. 

The defendants insist, therefore, that in the absence of allegation of 
eapriciousness, bad faith, or disregard of law the Court 1s without 
authority to review or reverse the action of the board. Pue v. Hood, 
Comr. of Banks, 222 N.C., 810. While this position is forcefully main- 
tained, with citation of authority, we need not now discuss or decide the 
question thus presented. For, conceding the authority of the court and 
viewing the facts in the light most favorable to the petitioner, he has 
failed to establish a clear legal right to an “on premises” license to sell 
beer. Harris v. Board of Education, 216 N. C., 147, 4S. E. (2d), 328, 
and eases cited. 

Judgment denying the writ of mandamus and dismissing the action 
must be entered. 

Reversed. 
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THOMAS C. PROPST, ADMINISTRATOR, v. HUGHES TRUCKING CO. 


(Filed 20 October, 1943.) 
1. Process §§ 8, 10— 


When service of process on a nonresident, through the Commissioner 
of Motor Vehicles, as provided in ch. 75, Public Laws 1929, as amended 
by ch. 36, Public Laws 1941, is sought, it is essential that the sheriff’s 
return show that such service was made as specifically required by these 
statutes, and that copy of the process be sent defendant by registered mail 
and return receipt therefor and plaintiff's affidavit of compliance be 
attached to summons and filed. 


2. Pleadings § 22: Process § 3— 


In a civil action, where summons is issued and served and complaint 
filed against defendant under an erroneous name, and sich defendant, on 
special appearance, moves to dismiss for want of jurisdiction on that 
ground, and plaintiff files a motion to amend summons and complaint to 
conform to the defendant’s true name, there is no error in allowing the 
motion to correct the mistake. 


AppeEAL by defendant from Rousseau, J., at July-August Term, 1943, 
of CLEVELAND. 

Civil action to recover damages for death of plaintiff’s intestate, 
alleged to have been caused by the negligence, default or wrongful acts 
of the defendant when its truck collided with an automobile near Selma, 
Johnston County, N. C., causing war munitions in the truck to explode 
and kill plaintiff’s intestate, who was riding in another automobile near 
the scene of the explosion. 

Summons was issued against Hughes Trucking Company and for- 
warded to the sheriff of Wake County for service upon the Commis- 
sioner of Motor Vehicles, agent of the nonresident defendant under 
ch. 75, Public Laws 1929, as amended by ch. 36, Public Laws 1941. 

The sheriff made the following return upon the suramons: “Served 
Mar. 5, 1948, by delivering copy of the within summons... to. 
Weed. "Rogers, Jr., Assistant Commissioner Motor Vehicle Bureau of 
the State of North Carolina, statutory process agent of the Hughes 
Trucking Company, a foreign corporation.” 

The Commissioner of Motor Vehicles mailed notice of such service 
and copy of the process to Hughes Trucking Company, Charleston, S. C., 
by registered mail and received return receipt signed by “Geo. M. 
Hughes (signature or name of addressee) . . . Date of Delivery, March 
8. 1943.” 

Thereafter, Hughes Transportation, Inc., entered a special appearance 
and moved to dismiss for want of jurisdiction on the ground that while 
plaintiff had sought to bring it into court on the above service, no valid 
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and binding process had been issued and served against the petitioner 
or movant. 

On the disclosures made in the special appearance, the plaintiff filed 
motion to amend the summons and complaint to conform to the defend- 
ant’s true name, Hughes Transportation, Ine. This motion was allowed 
over objection and exception. 

From order denying the motion to dismiss and allowing correction of 
defendant’s name in the summons and complaint, the defendant appeals, 
assigning errors. 


Clyde R. Hoey for plaintiff, appellee. 
Robinson & Jones for defendant, appellant. 


Stacy, C. J. The plaintiff is an administrator of a resident decedent ; 
the defendant a foreign corporation; the cause of action for wrongful 
death, growing out of a motor vehicle accident or collision, occurring 
on a pubhe highway in this State. 

Service of summons is sought to be had through the Commissioner of 
Motor Vehicles, as provided by ch. 75, Public Laws 1929, as amended 
by ch. 36, Public Laws 1941, for service of process on nonresident 
operators of motor vehicles on the public highways of this State. 21 
R. C. L., 1347. 

It is provided by the statute in question, as amended, that a nonresi- 
dent who accepts the benefits of our laws by operating a motor vehicle 
on the pubhe highways of this State shall be deemed to have appointed 
the Commissioner of Motor Vehicles “his true and lawful attorney upon 
whom may be served all summonses or other lawful process in any action 
or proceeding against him, growing out of any accident or collision in 
which said nonresident may be involved by reason of the operation by 
him, for him, or under his control or direction, express or implied, of a 
motor vehicle on such pubhe highway of this State, and said acceptance 
or operation shall be a signification of his agreement that any such 
process against him shall be of the same legal force and validity as if 
served on him personally.” Dowling v. Winters, 208 N. C., 521, 181 
S. E., 751. The constitutionality of this law was upheld in Ashley v. 
Brown, 198 N. C., 369, 151 8. E., 725. 

It is further provided in the statute that “service of such process shall 
be made by leaving a copy thereof with a fee of one dollar, in the hands 
of said Commissioner of Motor Vehicles, or in his office, and such service 
shall be sufficient service upon the said nonresident; provided that notice 
of such service and a copy of the process are forthwith sent by regis- 
tered mail . . . to the defendant and the defendant’s return receipt and 
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the plaintiff’s affidavit of compliance . . . are appended to the summons 
or other process and filed with . . . papers in the cause.” 

An alternative method of service of process on nonresident defendants 
is provided by ch. 33, Public Laws 1981, but as this method was not 
followed in the instant case, it has no present application. 

The pertinent provision of the statute is, that service of process shall 
be made by leaving copy thereof with a fee of one dollar, “in the hands 
of the Commissioner of Motor Vehicles, or in his office.” There is no 
finding on the present record that this was done, and it is not made 
manifest by the sheriff’s return. 21 R. C. L., 1860. “Delivering copy 
... to... W. H. Rogers, Jr., Assistant Commissioner Motor Vehicle 
Bureau” may or may not be the same as leaving copy in the office of the 
Commissioner of Motor Vehicles, albeit the notice mailed by the Com- 
missioner would seem to indicate his receipt of the summons, 23 Am. 
Jur., 564; Annotation: 98 A. L. R., 1487; Notes: 47 Law Ed., 987; 
93 L. R. A., 499. Opportunity should be given the sheriff to make a 
true and accurate return, if in fact his service was in accordance with 
the statute. Lee v. Hoff, 221 N. C., 233,19 8. E. (2d), 858. 

The plaintiff should also file affidavit of compliance as required by the 
statute, 1f he would avoid possible future challenge to any judgment 
that may be rendered in the cause. Casey v. Barker, 219 N. C., 465, 
14.8. E. (2d), 429. 

There was no error in allowing the motion to correct the mistake in 
defendant’s name. C. S., 547; Clevenger v. Grover, 212 N. C., 18, 
193 S. E., 12; Lee v. Hoff, supra; Dunn v, Aid Society, 151 N. C., 138, 
65S. E., 761; Garrett v. Trotter, 65 N. C., 480; Lane v. KR. R., 50 N. C., 
25. Cf. Hogsed v. Pearlman, 213 N. C., 240, 195 8. E., 789. 

Error and remanded. 


STATE v. WALTER TYSON. 
(Filed 20 October, 1948.) 


Assault and Battery § 14: Rape § 5— 


In a prosecution charging assault with intent to commit rape, where at 
the conclusion of the State’s evidence defendant tendered a plea of guilty 
of an assault upon a female, and the court accepted defendant’s plea and 
found as a fact that the female referred to was a child nine years of age 
and defendant was thirty-four years of age, and also that the assault was 
aggravated, shocking and outrageous, the accepted plea is for a misde- 
meanor under C. S., 4215, and judgment that defendant be confined to the 
State’s Prison for not less than eight nor more than ten years, is a viola- 
tion of N. C. Const., Art. I, see. 14, and C. 8., 4178. 
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AppEaL by defendant from Frizzelle, J., at September Term, 1943, of 
Pir, 

Criminal prosecution upon an indictment charging the defendant with 
assault with intent to commit rape. 

At the conclusion of the State’s evidence, the defendant moved for 
judgment as of nonsuit upon the charge of assault with intent to commit 
rape, and tendered to the court a plea of guilty of an assault upon a 
female. 

The court, being of the opinion that the State’s evidence was not sufh- 
clent to warrant the submission of the case to the jury on the charge of 
assault upon a female with intent to commit rape, accepted the plea 
tendered by the defendant. Thereupon, the court found as a fact that 
the child, the female referred to in the bill of indictment, 1s nine years 
of age, and that the defendant is thirty-four years of age. 

The court further found: “That the assault committed by the defend- 
ant was aggravated, shocking and outrageous to the sensibilities and 
decencies of right-thinking citizens, as will be disclosed by the testimony 
in the record.” 

Judgment: That the defendant be confined in the State’s Prison for 
not less than eight nor more than ten years. Defendant appeals, assign- 
ing error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


Wm. J. Bundy for defendant. 


Denny, J. Defendant’s only exception is to the sentence imposed as 
being violative of the Constitution of North Carolina, Art. I, see. 14, 
and the statutes prescribing punishment for misdemeanors. The excep- 
tion must be sustained. 

C. S., 4173, provides: “All misdemeanors, where a specific punish- 
ment is not preseribed, shall be punished as misdemeanors at common 
law; but if the offense be infamous, or done in secrecy and malice, or 
with deceit and intent to defraud, the offender shall be punished by 
imprisonment in the county jail or state prison for not less than four 
months nor more than ten years, or shall be fined.” 

While his Honor found that the assault was aggravated, shocking and 
outrageous to the sensibilities and decencies of right-thinking citizens, 
the court did not find the offense to be infamous. Moreover, we do not 
think the plea tendered by the defendant, and accepted by the court, 
constituted a plea of guilty to an infamous offense, but, on the contrary, 
constituted a plea of guilty of a misdemeanor punishable as provided in 
C.S., 4215. 
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In the case of S. v. Smith, 174 N. C., 804, 93 S. E., 910, the defendant 
was tried upon a bill of indictment charging a secret assault. The 
evidence tended to show an aggravated assault with a deadly weapon, 
defendant firing twice with a pistol and slightly injuring the prosecuting 
witness. At the conclusion of the State’s evidence, the defendant ten- 
dered a plea of guilty of assault with a deadly weapon, which plea was 
accepted by the State. The court sentenced the defendant to four years 
imprisonment in the penitentiary. Upon appeal this Court, in passing 
upon the identical question which is presented on this record, said: “The 
decision in McNeil’s case is epitomized in the headr.otes as follows: 
‘Misdemeanors made punishable as at common law, cr punishable by 
fine or imprisonment, or both, can be punished by fine or imprisonment 
in the county jail, or both. Hence, a general verdict of ‘guilty’ upon an 
indictment containing three counts, to wit, one for an assault with a 
deadly weapon with intent to kill, another for a similar assault with 
intent to injure, and a third for a common assault and battery, will not, 
since the Act of 1870-71, ch. 43, justify imprisonment in the peniten- 
tiary. Fine and imprisonment at the discretion of the court does not 
confer the power to imprison in the penitentiary.’ While the language 
of section 3620 authorizes a punishment for assault with or without 
intent to kill, by fine or imprisonment, or both, in the discretion of the 
court, it does not at all mean that the judge may charge the character 
of punishment recognized and established by the law for such an offense, 
but that, within such limits, the extent of the punishment is referred to 
the discretion of the trial judge, and his sentence may not be interfered 
with by the appellate Court, except in case of manifest and gross abuse. 
This position 1s emphasized by the fact that, under the former law 
(chapter 167, Laws 1868, secs. 8 and 7), an assault with a deadly weapon, 
or by any means likely to produce death, with intent to kill, could be 
punished by imprisonment in the penitentiary not exceeding ten years; 
and, in section 7, an assault with a deadly or dangerous weapon, without 
intent to kill, but with intent to injure, was so punishable not exceeding 
five years; and the statute of 1870-71, chapter 43, now Revisal, sec. 3620 
(now C. S., 4215), was substituted for these sections and was enacted 
for the express purpose of repealing them. . . . Recurring to the many 
decisions imposing sentence for misdemeanors, we find none where a 
sentence of more than two years has been approved.” 8S. v. Driver, 78 
N. C., 429; S. v. Stokes, 181 N. C., 539, 106 S. E., 768; S. ov. Hill, 181 
N. C., 558, 107 S. E., 140; S. v. Williams, 186 N. C., 627, 120 S. E, 
294; 8S. v. Crews, 214 N. C., 705, 200 S. E., 378. 

There is error in the judgment rendered below, and the ease is re- 
manded to Pitt County Superior Court, to the end that a proper judg- 
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ment may be rendered on the plea tendered by the defendant and accepted 
by the State, in accordance with this opinion. 
Error and remanded. 


SOUTHERN MILLS, INC., v. J. P. T. ARMSTRONG, HAROLD A. JOHN- 
STON and STAHLE LINN, OFFtcers anp DIRECTORS OF THE SUMMIT 
YARN COMPANY. 


(Filed 20 October, 1943.) 
1. Process § 1— 


Due service of process is necessary to subject a party to the jurisdiction 
of the court. Only personal service was recognized at common law, and 
when substituted service is authorized by statute it is strictissimi juris, 

2. Process § 5— 

Service of process upon a nonresident individual by publication is valid 
only in proceedings in rem or quasi in rem (except in actions for divorce), 
and any judgment predicated thereupon can have no efficacy in personam. 

3. Same— 


To make valid substituted service under C. S., 484, the nonresident 
defendant not only must have property in the State, but the subject of the 
suit must be within the jurisdiction, or under the control of the court by 
attachment, restraining order, or otherwise. 


4. Process §§ 5, 11: Mandamus § 4— 


A mandamus, or mandatory injunction, can only operate in personam; 
and in an action under C. S., 1178, to compel the directors of a domestic 
corporation to pay dividends, so far as substituted service of process on 
nonresident directors is relied upon, the proceeding is a nullity. 


Denny, J., took no part in the consideration or decision of this case. 


AppeaL by plaintiff from Rousseau, J., at July Term, 19438, of 
LINCOLN. 

The plaintiff company is a resident corporation and a stockholder in 
the Summit Yarn Company, also a resident corporation, and the defend- 
ants are the officers and directors of said yarn company, one of whom is a 
resident of the State and the other two are nonresidents. The action 
is brought to compel a declaration of dividends among its stockholders 
from the accumulated profits of said yarn company, under the provisions 
of C.S.,, 1178. 

Service of summons was made personally upon the resident defendant, 
Mr. Linn, and service of summons was attempted to be made by publica- 
tion upon the two nonresident defendants, Messrs. Armstrong and 
Johnston. 
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The nonresident defendants each entered special appearances and 
moved to dismiss the action as to each of them, for the want of jurisdic- 
tion, for the reason that there had been no valid service of summons 
upon either of them. The motion to dismiss was allowed, and order 
predicated thereon entered, to which plaintiff reserved exception and 
appealed. 


Sheldon M. Roper for plaintiff, appellant. 
Jonas & Jonas for defendants, appellees. 


Scuenck, J. The question posed by this appeal is: Was the personal 
service on a resident, one of three directors of a domestic corporation, and 
service by publication upon two nonresidents, the other two directors of 
such corporation, sufficient to subject said two nonresidents to the juris- 
diction of the court? We think, and so hold, that the answer is in the 
negative. 

Due service of process is necessary to subject a party to the jurisdic 
tion of the court. Only personal service was recognized at common law, 
and when substituted service is authorized by statute it is strictissime 
juris, and being of rigid right, a party invoking it is entitled to cold 
law—no more, no less. Stanton v. Thompson, 234 Mo., 7. “The court 
must see that every prerequisite prescribed exists in any particular case 
before it grants the order of publication.” Bacon v. Johnson, 110 N. C,, 
114, 14 S. E,, 508. 

The statute in this State relating to the subject, C. S., 484, authorizes 
the court or judge to grant an order that service be made by publication 
where the defendant “is not a resident, but has property in this State, 
and the court has jurisdiction of the subject of the action.” This is the 
only provision made by the statute for substituted service upon a non- 
resident individual (except in actions for divorce). It does not appear 
in the instant case that either of the nonresident defendants has property 
in the State which has been brought within the jurisdiction of the courts, 
or to which plaintiff makes any claim. This action is simply “for a 
mandamus, mandatory injunction or other appropriate judgment... 
commanding the defendants . . . to declare and pay out to the plaintiff 
and other stockholders of the Summit Yarn Company ... the accumu- 
lated earned profits” of the company during 1942—purely an action 
in personam to bring the defendants under the Jurisdiction of the court 
to compel obedience to its mandates. 

Being an action in personam the defendants could not be subjected to 
the jurisdiction of the court by any form of constructive service of 
process. Service of process upon a nonresident individual by publication 
is valid only in proceedings in rem or quast in rem, and any judgments 
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predicated thereupon can have no efficacy in personam. Stevens v. Ceci, 
214 N. C., 217, 199 S. E., 161, and cases there cited. 

A nonresident defendant not only must have property in the State 
but the subject of the suit must be within the jurisdiction, or under the 
control of the court by attachment, restraining order, or otherwise. 
Winfree vu. Bagley, 102 N. C., 515, 9 S. E., 198; Suskin v. Trust Co., 
213 N. C., 388, 196 S. E., 407. 

“Jurisdiction in case of actions in personam can only be aequired by 
personal service of process within the territorial jurisdiction of the court, 
or by acceptance of service, or by a general appearance, actual or con- 
structive, ... this is strictly an action an personam. An injunction 
can only operate in personam,; and unless jurisdiction of the party can 
be acquired, the attempted procedure is a nullity, and, on motion prop- 
erlv made, it should be dismissed; ... and a judgment in personam 
against a citizen of a foreign state, in a cause wherein he did not appear, 
although notice was served on him by publication, 1s a nullity.” Jfoke, 
J.,in Warlich v. feynolds, 151 N. C., 606, 66 5. E., 657. 

“Process from the tribunals of one state cannot run into another state, 
and summon parties there domiciled to leave its territory and respond to 
proceedings against them. Publication of process or notice within the 
state where the tribunal sits cannot create any greater obligation upon 
the nonresident to appear. Process sent to him out of the state, and 
process published within it, are equally unavailing in proceedings to 
establish his personal liability.” Pennoyer vr. Neff, 95 U. S., 714, 24 
L. Ed., 570. 

The judgment of the Superior Court dismissing the action as to the 
nonresident defendants, Messrs. Armstrong and Johnston, is 


Affirmed. 


Denny, J., took no part in the consideration or decision of this ease. 


THE TEXANS COMPANY v. I. FRANK HOLTON (OrIGINAL Party D&EFEND- 
ANT), AND COASTAL OIL COMPANY (AppITIONAL PARTY DEFENDANT). 


(¥iled 20 October, 1943.) 


1. Pleadings § 15: Landlord and Tenant § 14— 


In an action between plaintiff and defendant for the recovery of prem- 
ises leased by defendant to an oi! company, which transferred and assigned 
the lease, without warranty, covenant, or assurance of possession, to plain- 
tiff, an amended complaint against the oil company, which was made a 
party, containing an allegation that the company’s president told the other 
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defendant that the lease had not been assigned, without any allegation of 
collusion, is demurrable as not stating a cause of action. 
2. Slander of Title § 2b— 


An allegation that one defendant represented and claimed to a co- 
defendant that it had never assigned the lease, in suit between the parties, 
to plaintiff and that the plaintiff had no right to the possession of the 
property therein, does not state a cause of action for slander of title. 


APPEAL by plaintiff from Stevens, J., at May Term, 1948, of Craven. 
Affirmed. 

The demurrer of defendant Coastal Oil Company to the amended com- 
plaint was sustained, and plaintiff appealed. 


Wm. Dunn and R. FE. Whitehurst for plaintiff, appellant. 
L. I. Moore for defendant, appellee. 


Devin, J. The plaintiff appealed from the judgment below sustaining 
the demurrer of the Coastal Oil Company to the amended complaint. 
From the pleadings it appears that plaintiff instituted its action for the 
recovery of certain premises wrongfully taken and withheld by defendant 
Holton, alleging that the lease thereon executed by Holton to the Coastal 
Oil Company had been assigned to the plaintiff by the Oil Company. 
Defendant Holton, answering, denied that a valid assignment of the 
lease had been made to the plaintiff by the Coastal Oil Company, and 
filed a counterclaim for damages to the property while plaintiff was in 
possession. Upon motion of the plaintiff the court entered an order 
making Coastal Oil Company party defendant, and the plaintiff filed an 
amended complaint alleging the assignment of the lease on the property 
to it by the Oil Company, and further that the president of the Oil Com- 
pany had represented to defendant Holton that the lease on the premises 
had not been assigned to the plaintiff, and that in consequence of this 
representation Holton wrongfully took possession of the property. Plain- 
tiff also alleged that the assignment of the lease contained assurance to 
plaintiff, assignee, of the use and occupancy of the property for the term 
of the lease, and plaintiff called upon the Oil Company to defend and 
save harmless the plaintiff from the tortious acts of Holton. Plaintiff 
asked that it recover Judgment against defendant Oil Company for the 
damage and expense it may suffer by reason of the counterclaim of 
Holton. 

However, the written and recorded assignment of the lease by defend- 
ant Oil Company to the plaintiff, which was asked to be taken as a part 
of the complaint, recites merely that the lease executed by Holton to the 
Oil Company was thereby transferred and assigned to the plaintiff, 
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without further stipulation, save as to the rent. No warranty, covenant 
or assurance of possession appears. 

It also appears from plaintiff’s pleadings that it based its action 
against Holton upon the validity of the assignment of the lease to it by 
the defendant Oil Company. It alleged that Holton had wrongfully 
resumed possession of the premises without its knowledge or consent, 
or that of the Oil Company, and in its reply to Holton’s cross action the 
validity of the assignment, and of the Oil Company’s right to assign, 
were again asserted. 

We think the defendant Oil Company’s demurrer to the amended com- 
plaint, on the ground that it fails to state facts sufficient to constitute a 
cause of action against the Oil Company, was properly sustained. If the 
plaintiff succeeds in its action against Holton, and establishes its right 
to the possession of the property as assignee of the lease, it has no cause 
of action against the assignor. Likewise, in the present status of the 
pleadings, it may not be permitted to maintain an action based upon its 
anticipatory failure to uphold the validity of the assignment, in the 
absence of obligation on the part of the O1l Company to defend. 

The allegation in the amended complaint that defendant O1l Com- 
pany’s president had represented to Holton that the lease had not been 
assigned, standing alone, would not be sufficient to save the pleading from 
the demurrer. There is no allegation of collusion between the Oil 
Company and Holton. On the contrary, their interests appear antago- 
nistic, and it was stated in the argument that an action between them 
was now pending, relative to the rents on this property. 

The plaintiff’s contention that the complaint states a cause of action 
against the Oil Company for slander of title cannot be sustained. The 
allegation that defendant through its president “represented and claimed 
to defendant Holton that it had never assigned said lease to the plaintiff, 
and that the plaintiff had no right to the possession of the property,” 
eannot be held sufficient to set out a cause of action for malicious defa- 
mation of title. Cardon v. McConnell, 120 N. C., 461, 27 S. E., 109; 
McElwee v. Blackwell, 94 N. C., 261; 129 A. L. R., 179 (annotation) ; 
33 Am, Jur., 313. 

The judgment sustaining the demurrer of defendant Coastal Oil 
Company 1s 


Affirmed. 


500 IN THE SUPREME COURT. [223 


ABRAMS v. INSURANCE Co, 


JOHN H. ABRAMS v. METROPOLITAN LIFE INSURANCE COMPANY. 
(Filed 20 October, 1948.) 


Insurance § 32d: Trial § 38— 


In an action to recover under the terms of a life insurance policy, where 
plaintiff also alleges a wrongful cancellation of the policy, such allegation 
is an additional cause of action and. defendant admitting the cancellation. 
it was error for the trial court to refuse to submit an issue on the question 
of such cancellation. 


Apprau by plaintiff from Parker, J., at June Term, 1943, of Eper- 
COMBE. 


Civil action to recover of the defendant the proceeds of a life insurance 
policy, dated 27 January, 1926, issued on the life of Joe Ellis, for 
$1,000.00, payable upon death to plaintiff, John H. Abrams, his nephew, 
as beneficiary. The premiums are stipulated in the policy contract to 
be payable on each 27th day of January, May, .\ugust and November. 
The insured, Joe Ellis, was adjudicated non compos mentis on 14 Apri, 
1938, and committed to the State Hospital for the Insane at Raleigh, 
N. C., where he resided until his death on 11 October, 1941. Defendant 
admitted knowing these facts prior to August, 1939. The premiums on 
the policy were paid by plaintiff, John H. Abrams, being collected from 
him by a loeal agent of the company, up to and including the premium 
due 7 May, 1939. 

On 27 August, 1939, the local agent of defendant company called on 
plaintiff, John H. Abrams, for payment of a premium which defendant 
company claimed was due 27 July, 1939, and, upon Abrams’ statement 
that he did not have any money, he was informed by the agent that that 
day was the last day of grace, that he could not accept payment there- 
after except “with a certified form” (meaning application for reinstate- 
ment). 

Plaintiff testified that he thereafter examined the policy and found 
that the premium was not due until 27 August, that within the grace 
period of 31 days provided in the policy, he tendered the premium to the 
local agent of the defendant, and that the agent refused to accept the 
premium, stating that the policy had lapsed. The agent of the defendant 
denied that tender was made to him. 

The defendant admits that in issuing the policy referred to herein, the 
dates for the payment of the quarterly premiums are stated in the policy 
as contended by the plaintiff, to wit, on the 27th day of January, May, 
August and November of each year, but alleges that patently the dates 
should have been on the 27th day of January, April, July and October 
of each year. 
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The defendant further admits that upon the lapse of said policy for 
the nonpayment of the premium due 27 July, 1939, it canceled the policy 
and remitted the net cash value thereof by check to the insured, which 
check was never cashed. 

The plaintiff alleged and offered evidence tending to show that at the 
time of the attempted cancellation of the policy, no premium was due and 
payable under the terms of the contract, and that the cancellation was 
attempted without giving notice as required by law, either to the insured 
or the plaintiff. 

Plaintiff tendered the following issues: 

“1, Did the defendant fail to give due notice of premium due and 
payable under said policy as of August 27th, 1939, as alleged in the 
complaint ¢ 

“2. Did the plaintiff offer to make payment of the premium due and 
payable under said policy as of August 27th, 1939, and within thirty-one 
days thereafter, as alleged in the complaint ? 

“3, Was the insured, Joe Ellis, non compos mentis from April, 1938, 
until his death in October, 1941, as alleged in the complaint. 

“4 Did the defendant wrongfully attempt to lapse the policy of insur- 
ance sued on as of July 27th, 1939, as alleged in the complaint? 

“5, In what amount, if any, is defendant indebted to plaintiff by 
reason of said poliey of insurance?” 

His Honor refused to submit issues Numbers 1, 3 and 4, to which 
plaintiff duly excepted. 

To the first issue submitted to the jury, being Number 2 as set forth 
above, the jury answered “No.” To the issue Number 5 as set forth, the 
jury answered “$7.00.” 

Judgment was entered accordingly. The plaintiff appealed and assigns 
error. 


H. D, Hardison and Henry C. Bourne for plawnttff. 
Smith, Wharton & Jordan and Battle, Winslow & Merrell for de- 
fendants. 


Denny, J. The plaintiff is seeking a recovery under the terms of the 
policy referred to herein. He alleges a tender of the premium in contro- 
versy while the policy was in force and that the defendant refused to 
accept the tender. Plaintiff testified in support of his allegations. The 
defendant denied tender. The issue submitted on this question was 
answered by the jury in favor of the defendant. 

We find no error in the trial below which would warrant a new trial 
on the question of tender and the issue must stand. Pinnix v. Griffin, 
291 N. C., 348, 20 8. E. (2d), 366. 


502 IN THE SUPREME COURT. [223 


Park, Inc., v. BRINN. 


However, the plaintiff also alleges wrongful cancellation of the policy, 
which constitutes a cause of action for breach of contract and one which 
is not inconsistent with the cause of action based on the contract. The 
defendant admits the cancellation of the policy. Lykes & Co. v. Grove, 
201 N. C., 254, 159 S. E., 350; Bare v. Thacker, 190 N. C., 499, 1380 
S. E., 164; Irvin v. Harris, 182 N. C., 647, 109 S. E., 867; Fleming v. 
Congleton, 177 N. C., 186, 98 S. E., 449; Pritchard v. Williams, 175 
N. C., 319, 95 S. E., 570. It was error to refuse to submit an issue on 
the question as to whether or not the policy of insurance was wrongfully 
eanceled. Garland v. Jefferson Standard Life Ins. Co,, 179 N. C., 67, 
101 8. E., 616; C. S., 6465. 

We deem it unnecessary to discuss the other exceptions, since they 
may not arise upon another trial. 

For the reasons stated, there must be a 

Partial new trial. 


McIVER PARK, INC., v. W. J. BRINN anp Wirt, MARGARETTA H. BRINN 
(ORIGINAL DEFENDANTS), AND 8S. J. HINSDALE, MRS. JOHN M. WIN- 
FREY, MRS. JOHN C. ENGLEHART, MISS NELL HINSDALE, MRS. 
HAROLD JOSLIN, anp JOHN W. HINSDALE (ADDITIONAL DEFEND- 
ANTS). 

(Filed 3 November, 1943.) 

1. Trial § 11— 

Where actions are pending in the same court, at the same time, between 
the same parties and involving substantially the same facts, they may be 
consolidated. This principle applies to tax foreclosure suits. C. 8., 7987, 
7990. 


2. Process § 12— 
On objection to the original summons for that it fails to show that it 
was received by the sheriff, where it appears from the judgment roll that 
a summons, called an alias, was later issued and served, the persons so 
served are in court and bound by the judgment therein. 


3. Pleadings § 2914: Appeal and Error § 37b— 


If any pleadings, summons, affidavit, or order is lost or withheld by 
any person, the court may authorize a copy to be filed and used instead of 
the original, C. 8S., 544; and the judgment of the trial court permitting lost 
pleadings, etc., to be substituted, is not reviewable. 


4. Evidence § 334— 
On application to substitute a copy for a lost original alias summons, it 
is competent for a deputy sheriff to testify that he remembers making 
service of such alias summons as indicated on the copy thereof. 
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5. Judgments § 29— 


Parties to a tax foreclosure suit, who have been served, are bound by 
the judgment therein without regard to: (1) the authority, or want 
thereof. in an attorney who receipted for their share of proceeds of sale 
on the judgment docket; or (2) the validity of a deed to one holding 
title from purchaser in such tax suit, by a married woman (a party) with- 
out the joinder of her husband. 


6. Taxation § 40c— 


Where the judgment of foreclosure, in a tax suit, C. S., 7990, authorized 
a sale, in default of payment of all taxes, ete., on or before sixty days 
from the date of the judgment, and the original sale was held within 
sixty days of such date and after two resales, the last of which was held 
more than three months after the date of the judgment, the sale was 
finally consummated, there was ample opportunity to redeem, and sale 
and confirmation are valid. 


7. Same: Infants §§ 12, 15— 


In a suit to enforce a tax lien (C. S., 7987) by foreclosure (C. S., 7990), 
where the affidavit, orders and notices appear sufficient in form to consti- 
tute service by publication upon all persons named therein, both adult 
and minors, their heirs and assigns, known and unknown, C. S., 484 (3) 
and (7), yet, minors, if any, must be represented by guardian, or guardian 
ad litem, otherwise such minors are not bound by the judgments in the 
action. C.8., 451, 452, 458, and Machinery Act of 1939, ch. 310, Art. XVII, 
sec. 1719 (e). 


8. Judicial Sales §8§ 6, 7: Taxation § 40c— 


In the absence of fraud, or the knowledge of fraud, one who purchases 
at a judicial sale, or who purchases from one who purchased at such sale, 
is required only to look to the proceeding to see if the court had jurisdic- 
tion of the parties and of the subject matter, and that the judgment on its 
face authorized the sale. 


9. Specific Performance § 4— 


Specific performance of a contract to convey land will not be decreed 
when the vendor cannot make a good title to the land sold, or when his 
title thereto is doubtful, or when he can convey only an undivided interest 
therein. 


10. Infants §§ 12, 15: Taxation § 40c— 


Where the record in a tax foreclosure proceeding shows an unknown 
party in interest, without evidence and finding that he left no minor heirs 
and no other heirs not before the court, the judgment confirming the sale 
and deed to the purchaser are invalid as to the interest of any minor heirs 
of such party. 


APPEAL by defendants W. J. Brinn and wife, Margaretta H. Brinn, 
from Frizzelle, J., at Chambers by consent, 19 August, 1948. From Ler. 

Civil action for specific performance of written contract for purchase 
of certain land. 
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These facts appear to be uncontroverted : 

On 15 July, 1941, plaintiff and defendant W. J. Brinn entered into 
a written contract by the terms of which plaintiff agreed that, on or 
before 24 July, 1941, and for an agreed purchase price, it would make, 
execute and deliver to him, or such person as he may in writing direct, 
“a good and sufficient deed, with full covenants and warranties, release of 
dower, etc.,” conveying subject to certain restriction referred to, “a good 
and merchantable title in fee simple” to a certain lot of land, specifically 
described, and being Lot No. 5 in the Palmer addition to McIver Park 
surveyed as set forth, containing six acres, more or less; and defendant 
W. J. Brinn agreed to accept such deed so tendered and to pay the agreed 
purchase price. Defendant W. J. Brinn having directed that deed be 
made to him and his wife, plaintiff, on 15 July, 1941, and again on 
29 August, 1941, tendered to defendants W. J. Brinn and wife a deed 
sufficient in form to meet the requirements of its agreement to convey 
said land subject to restrictions referred to as above set forth, but defend- 
ants refused to accept same and to pay the purchase price for that, aside 
from the restrictions to which the conveyance was to be subject, plaintiff 
did not have, and could not convey same by a good and merchantable title 
in fee simple. 

The land so in controversy is embraced within the boundary of certain 
tracts of land, containing 117.6 acres more or less, of which Job Palmer 
died seized about the year 1910 and which was divided among his four 
heirs at law by order of court in 1911. To his sor Amos Palmer, 
referred to also as J. Amos Palmer and as J. A. Palmer, lot No. 3, con- 
taining 2214 acres, and subdivision A of lot No. 1, known as the dower 
lot, containing 6 acres, were allotted; and to his son Walter Palmer, 
referred to also as J. Walter Palmer and as J. W. Palmer, lot No. 4, 
containing 2314 acres, and subdivision D of lot No. 1, known as the 
dower lot, containing 51% acres, were allotted. The subdivisions A and D 
of lot No. 1 were allotted subject to the dower of Emeline Palmer, 
widow of Job Palmer, who died in the year 1932. And the land in con- 
troversy is part of the lands so allotted to Amos Palmer and to Walter 
Palmer. 

As to the Amos Palmer land so allotted to him in the division of the 
Job Palmer land: J. Amos Palmer and wife, Minnie, by deed dated 
21 February, 1912, and registered, conveyed same to his son, Sam 
Palmer, and his daughter, Lenora Palmer (who afterwards married 
Ned Berryman), and on 26 April, 1938, Lenora Palmer Berryman and 
husband, Ned Berryman, by quitelaim deed, of record, conveyed to 
K. R. Hoyle her one-half interest and other interest she might have in 
the two lots conveyed to her as above stated. And as to the Walter 
Palmer land allotted to him in the division of the Job Palmer land, 
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Walter Palmer died in the year 1929 seized of same and survived by his 
wife, Margaret Palmer, and two children, Henrietta, who married 
Ed MeNeill, and Lula Belle Palmer. Thereafter, on 30 September, 
1938, two separate foreclosure proceedings were instituted by Lee County 
under C. S., 7987, and C. S., 7990, to foreclose hens of delinquent taxes 
on the Amos Palmer land and on the Walter Palmer land, respectively. 
And plaintiff claims title to land in controversy under commissioner’s 
deed executed under authority of orders in said tax foreclosure proceed- 
ings. The portions of these proceedings to which the questions involved 
on this appeal relate will be referred to in proper place hereinatter. 

This cause was referred, and to certain findings of fact and conclusions 
of law made by the referee both plaintiff and defendants Brinn filed 
exceptions, and to the rulings of judge of the Superior Court on these 
exceptions, and to judgment rendered, defendants Brinn except and assign 
error, and appeal to the Supreme Court. 


K. R. Hoyle and W. W. Seymour for plaintiff, appellee. 
Teague & Williams for defendants, appellants. 


Winsporne, J. While the record on this appeal is voluminous, and the 
judgment rolls in the tax foreclosure proceedings appearing as exhibits, 
and as supplemented by addenda, are unusual in their arrangement, 
sufficient facts are discoverable, and have been ferreted out, for an under- 
standing of the points to which the challenge to the judgment below is 
directed as set forth in questions involved as stated in brief for appel- 
lants filed in this Court. These questions, with pertinent facts, are 
considered seriatim. 

The first, third and eighth questions may be considered together. They 
are not sustainable. The first relates to the refusal of the court to make 
new parties to this action. The third relates to a finding by judge of 
Superior Court that the summons issued in November, 1939, in the tax 
foreclosure proceeding relating to the Amos Palmer land was Just another 
summons in the same action as that instituted in September, 1938—1in 
amendment to finding by referee that it commenced a new action. The 
eighth challenges the validity of an order of the clerk of Superior Court 
consolidating the action as originally instituted and the action resulting 
from the issuance of summons in November, 1939. The facts show that 
while the action was originally instituted under C. 8., 7987, and C. S., 
7990, for the foreclosure of the lien of delinquent taxes for the years 
1928 to 1936, a change was made in attorney for the plaintiff, Lee 
County, and a summons was issued in November, 1939, and another com- 
plaint was filed declaring on the hen of delinquent taxes for years 1933 
to 1937, both inclusive. In his answer to this complaint, defendant 
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K. R. Hoyle, individually and as Trustee, suggested and prayed that the 
two actions (so referred to) be consolidated. The order of consolidation 
followed in March, 1940. And the judgment roll of the proceeding fails 
to show objection by any party thereto. The power of the court to con- 
solidate certain actions is recognized and frequently exercised. Where 
actions are pending in the same court, at the same time, between the 
same parties, and involving substantially the same facts, they may be 
consolidated. See McIntosh N. C. P. & P., 536, et seg. Henderson v. 
Forrest, 184 N. C., 230, 114 8S. E., 391; Brady v. Moton, 185 N. C., 421, 
117 8. E., 339; Blount v. Sawyer, 189 N. C., 210, 126 S. E., 512, and 
cases cited. 

Therefore, if the issuance of the summons in November, 1939, com- 
menced a new action the order of consolidation was proper, as both were 
pending in the same court, at the same time, between the same parties, 
and involved substantially the same facts. But appellant also contends 
that the summons issued in November, 1939, fails to show that it was 
received by the sheriff, and, hence, no new action was instituted. Never- 
theless, the judgment roll shows that a summons called an alias was 
issued on 5 March, 1940, and was served either personally or by publica- 
tion, and the referee so finds, and the judge properly approves the find- 
ing. The persons served include those whom the court refused to make 
parties to present action. They were in court there, and, except such as 
were minors, for whom no guardian ad litem was appointed, are bound 
by the judgment rendered there, and, hence, there was no necessity for 
them to be brought into court in this action. 

The second question as restated in supplemental and additional brief 
of counsel for appellant relates to this factual situation: In the tax 
foreclosure proceeding relating to Amos Palmer land, it being made to 
appear by affidavit of K. R. Hoyle, original attorney for plaintiff therein, 
and a party thereto, that the original papers had been lost, and could 
not after due diligence be found, but that the papers presented by him 
are true and correct copies of (a) the original alias summons and return 
showing service on certain named defendants, (b) affidavits and order for 
publication of summons and copies served, (c) answer of K. R. Hoyle 
and order appointing Edwards as commissioner, (d) order substituting 
T. J. McPherson ’as commissioner in certain tax cases, and reports of 
Edwards, commissioner, and raised bids and orders, the clerk, finding 
that such papers are true copies of the originals, ordered that same be 
substituted and restored and ordered filed as a part of the judgment roll 
in the cause. And it does not appear that any objection was made in the 
tax foreclosure proceeding as to the regularity of the order substituting 
copies for the lost originals. However, defendants Brinn in present 
action object and except to admitting in evidence that part of the judg- 
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ment roll. Furthermore, said defendants herein object and except to 
testimony of Deputy Sheriff Bullock that he remembers making service 
of the alias summons as indicated thereon. 

These exceptions are properly overruled for these reasons: First: 
It is provided by statute in this State, C. S., 544, that if any pleading is 
lost or withheld by any person, the court may authorize a copy to be 
filed and used instead of the original. Moreover, in Bray v. Creekmore, 
109 N. C., 49, 18 S. E., 723, it is held that judgment of the trial court 
permitting lost pleadings to be substituted is not reviewable. See also 
Walden v. Cheek, 193 N. C., 744, 138 8. E., 18. Second: The compe- 
tency of the testimony of the officer finds support in the recent case of 
Lee v. Hoff, 221 N. C., 238,198. E. (2d), 858, where the authorities are 
cited. 

The fourth question is formal and, in the light of decision on other 
questions, needs no consideration. 

The fifth and ninth questions may be considered together. The fifth 
relates to a receipt on the judgment docket for the distributive shares 
of the balance of proceeds of sale of the lands, after payment of taxes 
and costs, due Thomas Palmer and Charles (Jabo) Palmer. It is in 
these words “Received of W. G. Watson, C. 8S. C., his check #992 for 
$333.83 in full settlement of amount due Tom and Jabo Palmer as stated 
above. This April 9, 1941. (Signed) H. F. Seawell, Jr., Attorney for 
above named under agreement from Lenora Berryman.” 

H. F. Seawell, Jr., not having appeared in the case as attorney for 
Thomas Palmer and Charles (Jabo) Palmer, defendants Brinn challenge 
the efficacy of the receipt as an estoppel upon Thomas Palmer and 
Charles (Jabo) Palmer. Be that as it may, the judgment roll in the 
tax foreclosure reveals, and the referee finds as a fact, and the judge 
approves the finding that notice of summons as to Thomas Palmer and 
Charles (Jabo) Palmer was duly served by publication, pursuant to an 
order of the clerk dated 5 October, 1938, directing each of them to appear 
at the office of the clerk of Superior Court of Lee County on or before 
11 November, 1988, and answer or demur to the complaint or judgment 
would be rendered against them as prayed; that they did not answer, and 
that judgment was rendered against them, and no appeal therefrom was 
taken. The ninth question relates to the correctness of the ruling of the 
court that Charles (Jabo) Palmer was duly served with summons and 
made a party to the foreclosure proceeding. The above answers the 
question, and the consolidation order to which the eighth question relates 
removes all doubt that Charles (Jabo) Palmer was a party to the action 
when the orders of foreclosure and confirmation of sale were entered. 
Hfence, these questions fail to present error. 
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The sixth question relates to the effect of a finding by the judge that 
after the delivery and registration of the deed from the commissioner to 
H. A. Palmer, purchaser of the Walter Palmer land: at the foreclosure 
sale, Lula Belle Palmer purchased from H. A. Palmer a portion of the 
land, and received a deed from him therefor, and that later she, with the 
joinder of Henrietta McNeill, but without the joinder of the husband 
of Henrietta McNeill, executed and delivered to McIver Park, Inc., a 
warranty deed therefor. Appellant challenges the binding effect of this 
deed in so far as Henrietta McNeill is concerned. The purpose of the 
introduction of this deed in evidence apparently was to show a ratifica- 
tion of the sale by both Lula Belle Palmer and Henrietta McNeill, whom 
the court finds were the owners of the land at the time of the institution 
of the tax foreclosure action. 

If it be conceded that the purpose failed as to Henrietta McNeill, and 
we need not decide whether it did or did not, the judgment roll shows 
that she and her husband, Ed McNeill, had been personally served with 
summons prior to the entry of interlocutory judgment of foreclosure and 
subsequent sale pursuant thereto and confirmation of sale and execution 
of deed by the commissioner, by all of which she is bound. 

The seventh question challenges the sufficiency of the description of 
the lands as listed to support a valid sale. With regard to the Amos 
Palmer land the referee finds that “during the years 1927 to 1939, both 
inclusive, the lands in controversy herein were listed on the original 
abstract sheets for the purpose of taxation” in West Sanford Township 
in which the same are located as variously specifically described. This 
is a finding that the lands in controversy were listed in those vears, and 
the finding is not challenged, even though the conclusion which follows 
is challenged. Moreover, the referee states that “plaintiff and defendants 
stipulated and agreed that the above constituted the sole listing of said 
lands for said years, and that none of said lands were listed for said years 
by any other person or otherwise than as above set out.” Furthermore, 
the lands as listed are definitely described in the complaint and judgment 
in the foreclosure proceeding. And with regard to the Walter Palmer 
lands there are similar findings of fact and stipulations. Hence, the 
challenge was properly overruled. 

The tenth question 1s whether the original sale on 6 July, 1940, having 
been held within sixty days from the date of the interlocutory order of 
foreclosure, 20 May, 1940, is invalid, even though the resales were had 
after the expiration of such time. It appears that in the interlocutory 
order of foreclosure, after declaring the amount of delinquent taxes a 
lien upon the lands, it is ordered “that in default of the payment ‘of the 
foregoing taxes, and interest thereon, with the cost of this action, mto the 
office of the clerk of this court on or before sixty days from the date 


N.C] FALL TERM, 1943. 509 


Pakk, Inc., v. BRINN. 


of this judgment, the defendants and all persons claiming by, through 
or under them be forever barred and foreclosed of all equity of redemp- 
tion in and to the land herein deseribed, and upon expiration of said 
period the commissioner hereinafter named shall make sale as hereinafter 
provided.” It is thereinafter provided that the land be, and is condemned 
to be sold under direction of the court, for the purpose of discharging 
the tax lien, and that the commissioner therein appointed sell said lands 
at public auction at the courthouse door in Lee County, North Carolina, 
to the highest bidder for cash, after having advertised notice of the sale 
as therein set forth and report the said sale to the court. It further 
appears that the bid at the sale on 6 July, 1940, was raised, and a resale 
had, and that the bid at the resale was raised and the land resold, and 
that the bid at the second resale was confirmed on 26 August, 1940-—the 
clerk finding as a fact that the sale was held in all respects in com- 
pliance with the provisions of notice and as required by law. The sale 
was thus finally had and consummated more than three months after the 
order of sale. Furthermore, it does not appear that any party in 
interest has been deprived of right to redeem within the sixty days 
allowed—forsooth, a right which could have been exercised at any time 
before valid confirmation. See Beaufort County v. Bishop, 216 N. C,, 
211,48. E. (2d), 525. Hence, the point raised is untenable. | 

The twelfth question turns upon rulings on other questions herein 
considered. 

The eleventh and thirteenth questions, the latter presented in supple- 
mental brief of appellant, raise a more serious question. The eleventh 
question challenges the sufficiency of the deed as tendered to defendants 
Brinn to convey a good and merchantable title in fee simple as plaintiff 
eontracted to do. The thirteenth question challenges the sufficiency of 
the orders of 5 October, 1938, and 13 March, 1940, for pubkeation of | 
notices of summonses and alias summonses and of the notices of publica- 
tion thereon to bring minor heirs at law of Sam Palmer, if any, into court. 

In this connection evidence taken before the referee tends to show that 
Sam Palmer, who acquired an undivided half interest in the Amos 
Palmer land, left North Carolina when a small child, and has not since 
returned to the State; that he married; that he died in Pennsylvania 
about eight or ten years ago; and that it 1s not known by his relatives, 
who testified in the present action, whether he had any children; but 
that his brother, Thomas, on a visit to his father about four years ago, 
talked about Sam and said that he was married but said nothing about 
his family—whether or not his widow was living or whether or not he 
had any children. 

Pertinent findings of fact by the referee, approved by the court, are 
substantially these: (1) That Amos Palmer, who was married three 
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times, first to Annie, second to Minnie, and third to Rosa, died on or 
about 19 July, 1942, survived by his third wife, Rosa Palmer, and a 
daughter, Lenora Palmer, child of the first marriage, who married Ned 
Berryman, and two sons, Thomas Palmer, who never married, and 
Charles (Jabo) Palmer, who is not married, children of the second 
marriage, “and any heirs at law there may be of a son, Samuel Palmer,” 
child of the second marriage, “who left the State of North Carolina about 
the year 1913, when he was a small lad, who married and died in Home- 
stead, Pennsylvania, about the year 1933.” (2) That at the time sum- 
mons was issued and complaint filed in the said tax foreclosure suit 
Samuel (Sam) Palmer was dead, and “if he left him surviving a wife 
and/or children that such wife and children were nonresidents of the 
State of North Carolina.” (3) That the notice of summons, published 
under order of 5 October, 1938, was directed: “To Sam Palmer and 
Minnie Palmer, Thomas Palmer and H. G. Kime, their respective wives 
and husbands, and the unknown heirs at law, if any, of the above named 
persons, and all persons, firms or corporations claiming any interest in 
the subject of the action.” (4) That on 21 November, 1938, the clerk 
entered an interlocutory judgment of foreclosure in which it is adjudged 
that “none of the defendants other than K. R. Hoyle, Trustee, and those 
claiming by, through and under Sam Palmer have any interest in said 
property or in the distribution of the proceeds from said sale.” And it 
is noted that the order further provides that “any surplus funds from the 
proceeds of said sale over and above the amount of taxes, interest and 
cost be held by the clerk of the Superior Court, and, at expiration of six 
months from the date of advertisement in this cause, shall be turned over 
to the defendant, the land owner.” In connection with the adjudication 
in the order it may be recalled, as hereinbefore stated, that Lenora 
Palmer and Sam Palmer acquired the Amos Palmer land by deed from 
J. Amos Palmer and wife in the year 1912, and that Lenora Palmer, as 
Lenora Palmer Berryman, and her husband conveyed her interest to 
K. R. Hoyle, Trustee, by deed dated 28 April, 1938. (5) That on 
13 March, 1940, which was after the order of consolidation of 11 March, 
1940, to which the eighth question hereinabove referred to relates, T. J. 
McPherson, the attorney for the plaintiff Lee County, made an affidavit 
to the effect that summons had been returned by the sheriff of Lee 
County with endorsement thereon that after due search the defendants 
Sam Palmer and wife, Mrs. Sam Palmer, and Thomas Palmer and wife, 
Mrs. Thomas Palmer, are not to be found in Lee County, and that after 
due diligence said parties cannot be found in the State of North Carolina, 
and their whereabouts are unknown, and that they “and the heirs at 
law and the unknown heirs of either, if any, and their assigns, if any, 
have an interest in the said subject matter of this action,” and are proper 
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parties to the action, and prays that an order be entered directing service 
by publication as provided by law, on “said Sam Palmer and wife, Mrs. 
Sam Palmer, and Thomas Palmer and wife, Mrs. Thomas Palmer, and 
the heirs at law and any unknown heirs and assigns of either or any of 
them.” (6) That clerk of Superior Court, under date of 13 March, 
1940, ordered that notice of summons be published as directed. The 
notice, under caption of the case, was addressed “To Sam Palmer and 
wife, Mrs. Sam Palmer, Thomas Palmer and wife, Mrs. Thomas Palmer, 
and to their heirs at law and unknown heirs and assigns, if any.” (7) 
That on 20 May, 1940, judgment of foreclosure was entered under the 
caption of “Lee County +. Amos Palmer and wife, Mrs. Amos Palmer, 
Sam Palmer and wife, Mrs. Sam Palmer, ... and the unknown heirs 
at law, if any, and assigns of Sam Palmer... and all persons, firms 
or corporations” interested in the subject matter (omitting other names 
for brevity) decreeing in pertinent part that “in default of the payment 
of the foregoing taxes . . . on or before sixty days from the date of this 
judgment, the defendants and all persons claiming by, through or under 
them be forever barred and foreclosed of all equity of redemption in and 
to the land herein described ...” (8) The judge of Superior Court, 
in addition to and in amendment of findings of fact by the referee, finds 
as a fact (a) that on 11 November, 1940, the clerk of Superior Court 
entered a final order of distribution of the excess of proceeds of sale of 
the Amos Palmer Jand over and above the taxes and costs, distributing 
two-thirds to K. R. Hoyle, Trustee, and one-third to Thomas Palmer 
and Charles (Jabo) Palmer as heirs at law of Sam Palmer; and (b) 
“that the instant action was commenced and instituted more than one 
vear after the making and delivery and registration of the deed from 
T. J. McPherson, Commissioner, to the plaintiff in this action .. .” and 
that Mclver Park, Inc., became the purchaser of the Amos Palmer land 
in good faith and for full value, and without knowledge of any irregu- 
larity in said proceedings, if there were such. Exception 4. 

The judgment roll in the tax foreclosure proceeding fails to show that 
a guardian ad litem was appointed to answer for any minor child or heir 
at law of Sam Palmer, then deceased, and there is no finding of fact 
in the present action that Sam Palmer left surviving no minor child or 
heir at law. 

Appellants well say that under the facts found, if Sam Palmer, who 
died in 1938, left children surviving, such children could have been 
minors at the time when the notices of summonses were published, and still 
be minors. The question then arises as to whether the service of notice 
to “the heirs at law and unknown heirs” of Samuel Palmer, “if any,” 
is sufficient to bring any minor child of Samuel Palmer into court? 
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And, if so, in the absence of representation by guardian ad litem, is such 
child bound by the judgment of foreclosure ? 

While the affidavit, orders and notices appear sufficient in form to 
constitute service by publicaticn of notice of summons in accordance 
with prescribed procedure upon all persons named therein, including 
heirs at law of Sam Palmer, both adult and minors, C. 8., 484 (3) and 
(7), yet the minors, if any, not having been represented by a guardian 
ad litem would not be bound by the judgment of confirmation rendered 
in the action. C.8., 451, 452 and 453. Moore v. Gidney, 75 N. C., 34; 
Graham v. Floyd, 214 N. C., 77, 197 S. E., 873; Hill v. Street, 215 
N. C., 812, 1 8S. E. (2d), 850; Cox «. Cox, 221 N. C., 19, 18 S. E. (2d), 
713; Simms r. Sampson, 221 N. C., 879, 18 8. E. (2d), 705, and cases 
cited. 

The tax foreclosure action, instituted under the provisions of C. S., 
7990, to enforce tax liens against the Amos Palmer lanc. declared under 
and by virtue of provisions of C. S., 7987, 1s an action in the nature of 
an action to foreclose a mortgage, 1n which the court may order a sale 
of such land for the satisfaction of the amount adjudged to be due. In 
such action it is provided by statute, C. S., 484 (3) and (7), that if any 
person having an interest in the real estate be a nonresident of this State, 
or be unknown to plaintiff, and his residence cannot, with reasonable 
diligence, be ascertained, and such fact is made to appear by affidavit, 
service of summons may be made by publication. Jt is also provided 
by statute, C. S., 451, that in all actions when any of the defendants 
are infants, whether residents or nonresidents of this State, they must 
defend by their general or testamentary guardian, if there be one within 
this State, and if they have none in the State, and any of them has been 
summoned, the court in which the action is pending, upon motion of any 
of the parties, may appoint some discreet person to act as guardian 
ad litem, to defend in behalf of such infants, and the guardian ad litem 
so appointed shall file an answer to the complaint within the time pre- 
seribed. C. 8., 453. Graham v. Floyd, supra. This applies alike to 
eases where notice of summons is made by publication. C. S., 452. 

Moreover, in the Machinery Act of 1939, chapter 310, Article XVII, 
entitled “Collection and Foreclosure of Taxes,” in effect at the time of 
the order of foreclosure on 13 March, 1940, it is provided in section 1719 
(e) that while the fact that the listing taxpayer or any other defendant 
is a minor shall not prevent or delay the collector’s sale or the foreclosure 
of the tax lien, all such defendants shall be made defendants and served 
with summons in the same manner as in other civil actions. It is also 
provided therein that persons who shall have disappeared or cannot be 
located and persons whose names and whereabouts are unknown, and all 
possible heirs or assignees of such persons may be served by publication. 
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Furthermore, it may be noted that in section 80388 of the Consolidated 
Statutes of 1919 provision was made for the owner or occupant of any 
land sold for taxes, or any person having a lien or interest or estate 
therein to redeem the same at any time within one year after the day of 
such sale, and for infants to redeem any land belonging to them within 
one year after the expiration of such disability in like terms as if the 
redemption had been made within one year from the date of sale. This 
statute, as it relates to infants, was applied in the ease of Hill v. Street, 
supra, where Devin, J., distinguished other eases. 

However, in the Machinery Act of 1939, chapter 310, Article XVII, 
above referred to, seetion 1725, certain sections of the Consolidated 
Statutes of North Carolina, as amended, including section 8038, are 
thereby repealed except as otherwise provided in sections 1723 and 1724 
of that article, the latter section not being pertinent to question now 
under consideration. And, while in section 1723 no reference is made 
to C. S., 8038, it is provided that numerous sections thereof, including 
section 1721, ‘“‘shall also apply, to the extent that such application does 
not affect any action already taken or affect private rights already vested 
at the time of ratification of this article, to all taxes, due and owing to 
taxing units at the time of the ratification of this article, originally due 
within fiscal years beginning on or before 1 July, 1937, whether such 
taxes have heretofore been included in tax sales certificates or not, and 
whether such taxes are included in pending foreclosure actions or not.” 
And section 1721 regarding time for contesting validity of tax foreclosure 
titles, provides that “no action or proceeding shall be brought to contest 
the validity of any title to real estate acquired, by a taxing unit or by a 
private purchaser, in any tax foreclosure action or proceeding authorized 
by this act or by other laws of this State in force at the time of acquisi- 
sition of said title, nor shall any motion to reopen or set aside the judg- 
ment in any such tax foreclosure action or proceeding be entertained, 
after one vear from the date on which the deed is recorded”; with pro- 
visos not here pertinent. Moreover, by said section 1723, C. S., 7990, is 
specifically preserved in full force and effect with respect to taxes origi- 
nally due on or before 1 July, 1938. 

Conceding, therefore, that C. S., 8038, be superseded by the provisions 
of the above section 1721 of the Machinery Act of 1939, chapter 310, 
with respect to present action, such provisions must be read in connection 
with statutes pertaining to service of summons upon minors, and the 
requirement that minor defendants be represented by guardian ad lttem— 
the procedure by which minors are brought into court so as to be bound 
by Judgment rendered in the action. Hence, in the present action, in so 
far as minors, 1f any, who have not been properly brought in court, are 
concerned, the date on which the deed is recorded, within the meaning of 
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said section 1721, would be the date on which a deed, executed under 
authority of a judgment binding on them, is recorded. 

It is a well settled principle that, in the absence of fraud or the knowl- 
edge of fraud, one who purchases at a judicial sale, or who purchases 
from one who purchased at such sale, is required only to look to the 
proceeding to see if the court had jurisdiction of the parties and of the 
subject matter of the proceeding, and that the judgment on its face 
authorized the sale. Graham v. Floyd, supra; Bladen County v. Breece, 
214 N. C., 544, 200 S. E., 13, and cases cited. 

Applying this principle to case in hand, the purchaser at the tax fore- 
closure sale, looking to the proceeding to see if the court had jurisdiction 
of the parties, finds: (1) That those claiming by, through and under 
Sam Palmer had an interest in the land being sold—see interlocutory 
judgment of foreclosure, 21 November, 1938; (2) that Sam Palmer 
could not be found in the State of North Carolina, and that it was 
thought necessary to make his heirs at law parties to the proceeding, and 
that they were unknown—see affidavit, orders and notices of publication 
of summons; and (3) that no guardian ad litem had been appointed for 
any minor heir of Sam Palmer, if he be dead. And such purchaser is 
charged with notice of the law that minors who are not represented by 
guardian ad litem in a civil action to foreclose the lien of taxes are not 
bound by the judgment therein. Furthermore, there is no suggestion of 
fraud. Hence, purchaser at sale in question fails to come within the 
meaning of bona fide purchasers. 

Specific performance of a contract to convey land will not be decreed 
when the vendor cannot make a good title to the land sold, or when his 
title thereto is doubtful, Trimmer v. Gorman, 129 N. C., 161, 39 S. E., 
804; Triplett v. Williams, 149 N. C., 394, 63 S. E., 79; 24 L. R. A., 514, 
and Thompson v. Power Co., 158 N. C., 587, 73 S. E., 888, or when he 
can convey only an undivided interest therein. Bryan v. Read, 21 
Ne Ciel. 

On the record as now presented it appears that in the tax foreclosure 
action in question it was assumed that Sam Palmer was dead, that he left 
no children, and that his sister Lenora Palmer Berryman and his 
brothers Thomas and Charles (Jabo) Palmer were his heirs at law, and 
accordingly the proceeds of sale were distributed. However, there is no 
finding of fact in that respect. If the court should find that Sam 
Palmer died leaving no lineal issue surviving, or that he left lineal issue 
surviving none of whom was a minor at the time of service by publication 
of the notice of summons in the foreclosure proceeding in March, 1940, 
nothing else appearing, then the judgment confirming the sale, and deed 
to purchaser pursuant thereto would be valid. But if Sam Palmer died 
leaving lineal issue surviving, any of whom was a minor, the judgment 
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confirming the sale would not be binding on such minor, and to the extent 
of the interest of the minor, deed to purchaser pursuant to the judgment 
would not convey the title. 

The cause will be remanded for the ascertainment of facts in these 
respects to the end that judgment may be rendered in accordance with 
such facts. 

Error and remanded. 


GARFIELD THOMAS v. L. H. HIPP, GEORGE DICKENS anpb 
FRED HARRIS. 


(Filed 8 November, 1948.) 


1. Boundaries §§ 10, 11— 


In a processioning proceeding to establish the true boundary line 
between adjoining landowners, the burden of proof is on plaintiff and it is 
error for the trial court, in the absence of an agreement by the parties 
that one of two designated lines is the true line, to charge the jury to 
answer the issue in favor of that one of such lines as they find is supported 
by the greater weight of the evidence. 


2. Boundaries §§ 1, 11— 


What constitutes the dividing line between adjoining landowners is a 
matter of law, but the true location of the line must be settled by the jury 
under correct instructions based upon competent evidence. 


3. Boundaries § 9a— 
A junior deed is incompetent to locate a corner or line in a senior instru- 
ment. 
4. Adverse Possession § 9a— 


A deed which is inoperative because the land intended to be conveyed is 
incapable of identification, from the description therein, is inoperative as 
eolor of title. 


©. Adverse Possession § 17— 


The party asserting title by adverse possession must carry the burden 
on that issue. 


ApprEaL by defendant Hipp from Sink, J., at January-February Term, 
1943, of Ler. 

Processioning proceeding instituted 25 September, 1937, to establish 
the boundary line between adjacent lands of petitioner and the defend- 
ant, L. H. Hipp. The pertinent facts are in substance as follows: 

1. Petitioner alleges that he is the owner in fee and in possession of a 
certain tract of land in Deep River Township, Lee County, N. C., 
adjoining the right of way of the Seaboard Air Line Railway Company 
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and the land of the defendant, and described as follows: “Beginning at 
Hipp’s corner on the Western edge of the 8. A. L. Ry. right-of-way, and 
running thence as Hipp’s and George Dickens’ lines N. 87 W. 29.40 
chains to Dickens’ and Fred Harris’ corner in a road; thence 8, 1144 W. 
as the Bryant line 15 chains to an iron stake in a field; thence S. 87 E. 
20 chains to a stake in the Western edge of said R. R. right-of-way; 
thence northward as said right-of-way to the Beginning, containing 
37 acres, more or less.” 

2. The aforesaid land was conveyed to plaintiff by C. B. Crutchfield 
and wife, 10 March, 1924, and the deed duly recorded as provided by law. 

3. Petitioner alleges “That the defendant Hipp, whose lands adjoin 
petitioner’s lands on the North, is claiming an interest in said lands of 
petitioner by reason of the location of the northermost or first line as set 
out in the above description, his said claim being that the said line is 
southward of its true course as set out in said deseripticn.”’ 

4, O. E. Seawell and wife conveyed to L. H. Hipp, on 18 August, 
1912, which conveyance is duly recorded as provided by law, a tract or 
parcel of land situate in Deep River Township, Lee County, N. C., 
adjoining lands of S. W. Womble and E. F. Watkins, and described as 
follows: “Beginning in the western edge of the 8. A. L. Railroad right- 
of-way, and running thence with said right-of-way N. 33 E. 6.15 chains 
to a stake; thence N. 58 W. 5.78 chains to a stake; thence N. 13 W. 
8.68 chains to a stake near the road; thence W. 17.20 chains to a stake; 
thence 8. 16.34 chains to a stake; thence East 21.80 chains to the begin- 
ning, containing 341; acres, excepting 2 acres, ete.” 

5. The southeast or beginning corner of the Hipp land is also the 
beginning corner designated in the plaintiff’s deed. The last call in the 
description of the Hipp land, to wit, E. 21.80 chains to the beginning, 
is the northern line of plaintiff’s land which adjoins the land of defend- 
ant Hipp, and is the first call in plaintiff’s deed, which runs with Hipp’s 
and Dickens’ line, but is given a bearing of N. 87 W. 29.40 chains to 
Dickens’ and Fred Harris’ corner. Hence, the southern line of the Hipp 
land is the northern line of plaintiff’s land. 

6. Maps showing certain surveys of the properties, including larger 
tracts of land out of which the tracts of the plaintiff and defendant Hipp 
were carved, were used in the trial below and said maps were forwarded 
with the record to this Court. One of the maps was made by J. W. 
Blanchard, Surveyor, Rosehill, N. C., in April, 1942, by order of the 
court, and is designated “Court Survey.” Three lines appear on the 
Court Survey as dividing lines between the lands of the plaintiff and 
the defendant Hipp. The Court Surveyor ran the respective lines 
shown on the Court map, as follows: (1) By beginning at a point desig- 
nated A, the termination of the first call in plaintiff’s deed, and thence 
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from A to a point designated G., in western edge of right of way of 
S. A. L. Railway Co., a distance of 50 feet from the center of said rail- 
road, by reversing the course in the first call in the plaintiff’s deed, to 
wit, S. 87 E., without variation. The court in its charge to the jury 
refers to this line as No. 1. (2) The line designated as A. to 7 on the 
Court map was run by reversing the course in the first call in plaintiff’s 
deed, beginning at A the termination of said call and thence S. 86.25 E. 
to a point designated “7” in the western edge of the right of way of the 
S. A. L. Railway, and 50 feet from the center of said railroad, which 
allowed a magnetic variation since the date of the execution of plaintiff’s 
deed in 1924. The court in its charge refers to this line as No. 2. (2) 
The dotted line from A. to a point designated as “12,” a point only 25 
feet from the center of the railroad of the 8S. A. L. Railway Co., showing 
a magnetic bearing of N. 83.30 W., which is the true boundary line 
between the property of plaintiff and defendant Hipp, according to the 
contentions of defendant Hipp, was referred to by the court in its charge 
s “The third line.” 

7. Issues were submitted and answered as follows: 

“1. What is the true dividing line between the lands of the plaintiff 
and the land of the defendant Hipp? Ans.: ‘Line No. 2.’ 

“2. Has the plaintiff trespassed on the lands of defendant Hipp, as 
alleged in his answer? Ans.: ‘No.’ 

“3. What damages is defendant Hipp entitled to recover therefor ? 
Ans.: ‘None.’ 

“4. Ts the defendants’ claim for damages, as alleged in his further 
answer and counterclaim, barred by the uae -year statute of limitation, 
as alleged by the plaintiff? Ans.: 0... 

Judgment was signed accordingly. Defendant L. H. Hipp appeals, 
assigning error. 


LT. J. McPherson and Gavin & Jackson for plainteff, 
K. R. Hoyle for defendant. 


Denny, J. The appellant excepts and assigns as error the following 
portion of his Honor’s charge: “The law says that when you have 
weighed all of the testimony and evidence in this case in the seales of 
justice, Thomas’ contentions, evidence and testimony upon the one side 
and Huipp’s contentions, evidence and testimony on the other, if the 
seales shall be tilted downward in favor of Thomas upon the first issue, 
then it would be your duty to answer the issue either the first line or the 
second line, as you may find the facts in that degree to indicate.” 

We think the exception well taken, since there was no agreement 
between the. parties that the true boundary line between the adjoining 
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lands of the plaintiff and the defendant Hipp was one of the three lines 
designated on the map made by the Court Surveyor as was the case in 
Boone v. Collins, 202 N. C., 12, 161 S. E., 5438; McCanless v. Ballard, 
292 N. C., 701, 24 S, E. (2d), 525. In a processioning proceeding to 
establish a boundary line, which is in dispute, what constitutes the 
dividing line is a matter of law, but the true location of the dividing line 
must be settled by the jury under correct instructions based upon compe- 
tent evidence. Greer v. Hayes, 216 N. C., 396, 5S. E. (2d), 169; Greer 
v. Hayes, 221 N. C., 141, 19 S. E. (2d), 232; Huffman v. Pearson, 222 
N. C., 193, 22 8. E. (2d), 440; McCanless v. Ballard, supra. 

It will be noted in the statement of facts that the Court Surveyor, in 
running the two lines shown on the Court map, which are most favorable 
to the plaintiff, ran both lines from the point designated A, the termina- 
tion of the first call in plaintiff’s deed, by reversing said call. In run- 
ning line A to G., designated by the court as line No. 1, the most favor- 
able line to the plaintiff, the Surveyor made no allowance for magnetic 
variation. In running line A. to 7, the next most favorable line to the 
plaintiff, designated by the court as Line 2, the Surveyor made allowance 
for magnetic variations since 1924, the date of the execution of plaintiff’s 
deed. 

The plaintiff’s deed, being a junior instrument and calling for a corner 
in the Hipp land as the beginning corner, and running thence with the 
line of the Hipp land, is incompetent as evidence to locate the corner 
or the line referred to and described in the deed previously made to the 
defendant, L. H. Hipp. Huliss v. McAdams, 108 N. C., 507, 13 S. E., 
162; Sasser v. Herring, 14 N. C., 340; Corn v. McCrary, 48 N. C., 496. 
Also we find that in the case of Dula v. McGhee, 34 N. C., 832, the Court 
said: “Where a grant calls for the line of an older grant, the rule is, 
that it must go to it, unless a natural object or a marked tree is called for, 
and before the calls of the junior grant can be ascertained, those of the 
elder must be located. This is established by many decisions; Miller v. 
Whitey 2 TAA y ig 160% octet cenyit v. Heritage, 2 Hay., 327; Bradbury v. 
Hooks, N.C. T. Rep., 1; Tate v. Southard, 1 Haw., 45.” 

In the instant case, however, an examination of the description con- 
tained in the deed executed in 1912 to the defendant Hipp, will disclose 
that the description begins in the western edge of the S. A. L. Railway 
right of way and continues with courses and distances to stakes, thence to 
the beginning. A stake is an imaginary point. The beginning is some- 
where in the western edge of the right of way of the S. A. L. Railway 
Company, but where is unknown. It does not appear from the descrip- 
tion in the record that the southern boundary line of the Hipp land can 
be definitely located which may remit the defendant Hipp to a claim for 
title by adverse possession. Jann 1, Taylor, 49 N. C., 272; Deaver v. 
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Jones, 114 N. C., 649, 19 S. E., 637; Holmes v. Sapphire Valley Co., 
121 N. C., 410, 28 S. E., 545; Barker v. Railway, 125 N. C., 596, 
34S. E., 701; Kennedy v. Maness, 188 N. C., 35, 50 8. E., 450; Cathey 
v. Lumber Co., 151 N. C., 592, 66 S. E., 580; Higdon v. Howell, 167 
N. C., 455, 83 S. E., 807. Whether or not any one or more of the 
corners called for in the Hipp deed are marked by permanent or known 
monuments, from which corner or corners the line in dispute may be 
located, under the maxim, id certum est quod cerlum reddi potest, is not 
presented on this record, and therefore the question is not decided. AV. C. 
Self Help Corp. v. Brinkley, 215 N. C., 615, 28. E. (2d), 889; Duckett 
v. Lyda, ante, 356, 26 S. E. (2d), 918; Peel v. Calais, ante, 368, 26 
S. E. (2d), 916. 

A. deed which is inoperative because the land intended to be conveyed 
is incapable of identification, from the description therein, is inoperative 
as color of title, Katz v. Daughtrey, 198 N. C., 393, 151 8. E., 879; hence, 
if the defendant Hipp is remitted to a claim for title by adverse posses- 
sion to establish his line which is in dispute, the adverse possession must 
have been for twenty years prior to the institution of this proceeding. 
The defendant’s southern line wherever established, whether from the 
description in his deed or by adverse possession for the required statutory 
period, will constitute the northern line of plaintiff’s land and the true 
dividing line between the adjoining lands of the plaintiff and the defend- 
ant Hipp. However, the burden being on the plaintiff to establish the 
true dividing line between the adjoining land of the plaintiff and the 
defendant Hipp, and it not appearing from this record that the southern 
boundary line of the Hipp land can be definitely located from his deed, 
the plaintiff may make out a prima facie case for the consideration of 
the jury upon competent evidence as to the location of the true boundary 
line as called for in his deed by a reverse survey of the course and dis- 
tance of the first call in said deed, which calls for a known and estab- 
lished corner. Jarvis v. Swain, 173 N.C., 9, 91 8. E., 358; Land Co. v. 
Lang, 146 N. C., 311, 59 8. E., 108; Dobson v. Finley, 53 N. C., 498. 
In determining the location of this line, proper magnetic variations since 
1924 should be allowed. But, as stated above, the location of the bound- 
ary line as ealled for in the junior deed will not be controlling if the 
true location of the boundary line can be ascertained from the Hipp 
deed or by the adverse possession of the defendant Hipp of the land 
intended to be conveyed to him in the deed executed in 1912. If, how- 
ever, the true boundary line between the adjoining lands of the plaintiff 
and the defendant Hipp cannot be established from the description in 
the Hipp deed or by the adverse possession of the defendant Hipp, 
south of the course called for in the first call of plaintiff’s deed, the 
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course and distance as given in plaintiff’s deed may prevail. Lumber Co. 
v. Bernhardt, 162 N. C., 460, 78 S. E., 485. 

The party asserting title by adverse possession must carry the burden 
on that issue. Power Co. v. Taylor, 194 N. C., 231, 139 8. E., 381. 

For the reasons stated, we think there should be a new trial; however, 
we suggest a recast of the pleadings so as to present the question of 
adverse possession to the jury should the submission of such an issue 
become necessary. 

We deem it unnecessary to discuss the other assignments of error, 
since they may not arise on another trial. 

New trial, 


A. C. PARSONS vy. D. T. WRIGHT anp Wirt, MYRTIE WRIGHT. 


(Filed 3 November, 1948.) 
1. Highways § 6— 
The term highway is the generic name for all public ways, including 
roads, streets, railroads, bridges, canals, navigable rivers; and roads and 
streets include all highways by land. 


2. Highways § 7— 

Cartways are an auxiliary part of the public road system and they are 
designated quasi-public roads, and the condemnation of private property 
for such use has been sustained upon the ground that it is a valid exercise 
of the power of eminent domain. 


3. Highways § 13— 

A quasi-public way located in a rural section is, under our statute, a 
cartway. When it is within the corporate limits of a town or city it is an 
alley. Location determines the name, but the essential characteristics are 
the same. 


4. Municipal Corporations § 5— 


When a municipal corporation is established, it takes control of the 
territory and affairs over which it is given authority, to the exclusion of 
all other governmental agencies. The authorities of counties, embracing 
such cities or towns. are precluded from exercising the same power within 
the same territory. 


5. Municipal Corporations § 29: Highways § 7— 

General statutes of the State, in regard to public highways, do not 
apply to the streets and alleys of an incorporated town or city, and the 
county authorities have no power or authority over such streets and 
alleys. 
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6. Highways § 14— 


The law relating to cartways, Public Laws 1981, ch. 448, was not 
intended to withdraw from cities and towns any part of their exclusive 
control over their streets, and other public ways, and confers no jurisdic-. 
tion on the clerk of the Superior Court to establish an alley within an 
incorporated town. 


AppraL by defendants from Burgwyn, Special Judge, at April Term, 
19438, of Montcomery. Reversed. 

Petition in special proceedings before the clerk of the Superior Court 
to establish a cartway. The plaintiff owns a lot, upon which is located 
a tenant house, in the town of Star. The defendant D. T. Wright owns 
an adjoining lot which lies between plaintiff’s lot and the public street. 
The only way of access plaintiff has to his lot is over a driveway across 
the municipal cemetery. He seeks to have a cartway established extend- 
ing from the northeastern edge of his lot along the eastern end of defend- 
ants’ lot to the street. Defendants deny the right of the plaintiff to the 
cartway and challenge the jurisdiction of the clerk. 

The clerk entered an order granting the petition and appointing com- 
missioners to lay out the cartway and assess the damages. Defendants 
appealed to the Superior Court. When the cause came on to be tried 
in the court below there was a verdict and judgment for the plaintiff, 
and the defendants appealed. 


Seawell & Seawell for plaintiff, appellee. 
L. L. Moffitt and J. A. Spence for defendants, appellants. 


Barnuiiz, J. Does the clerk of the Superior Court have jurisdiction 
of a proceeding to lay off and establish a cartway within a municipality? 
Tf this question 1s resolved in favor of the defendants the other questions 
presented on this appeal become immaterial. 

“The term highway is the generic name for all kinds of publie ways, 
whether they be carriage-ways, bridle-ways, foot-ways, bridges, turnpike 
roads, railroads, canals, ferries, or navigable rivers.” Bouvier’s Dict., 
Tit. Highway ; Elliott, Roads and Streets, p. 1; 25 Am. Jur., 340. 

The term “street” is ordinarily applied to a public way in a city, 
town, or village, and the word “road” to a free public way in the county, 
while the two—roads and streets—include all public highways by land, 
whether designated as highway, road, street, alley, lane, place, or boule- 
vard. 1 Lewis Em. Dom. (8rd), p. 171; 25 Am. Jur., 342. 

Cartways are public roads in the sense that they are open to all who 
see fit to use them, although the principal benefit inures to the individual 
or individuals at whose request they were laid out. The term is used 
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merely for the purpose of classification and to distinguish a class of 
roads benefiting private individuals who, instead of the public at large, 
should bear the expense of their establishment and maintenance. ‘They 
are designated qguas?-public roads, and the condemnation of private prop- 
erty for such use has been frequently sustained upon that ground as a 
valid exercise of the power of eminent domain. Cook v. Vickers, 141 
N. C., 101, 58 S. E., 740; Barber v. Griffin, 158 N. C., 348, 74 S. E., 
110; Waldroup uv. Ferguson, 2138 N. C., 198, 195 S. E., 615; 50 C. J,, 
380, sec. 5. They are properly considered an auxiliary part of the public 
road system of the county, although they are distinguished from public 
highways proper. Cook v. Vickers, supra. 

The term “alley” relates exclusively to a way in a town or city. 138 
R. C. L., 18, see. 7. When not qualified by the word “private,” it is a 
narrow passage for the convenience of the owner of property abutting 
thereon and of the persons dealing with him. 13 R. C. L., 18, sec. 7; 
25 Am, Jur., 343. It is available for all who desire to use it, and it 
forms a part of the system of streets or public ways of the town or city. 
2 ©) Jay 1151, 

Hence, a quasi-public way located in a rural section is, under our 
statute, a cartway. When it is within the corporate limits of a town or 
city it is an alley. Location determines the name, but the essential 
characteristics are the same. 

Primarily, all power over all thoroughfares is with the Legislature. 
This power has been so delegated by the Legislature as to give control 
of urban ways to the cities and towns, and of suburban ways, other than 
state highways, to the county boards—now the State Highway Commis- 
sion. Ch. 145, Public Laws 1931. In keeping this control subdivided, 
an orderly system has been provided with reference to the establishment, 
Improvement, repair, and vacation of ways, and the sources from which 
the necessary funds are derived, and the officers executing these various 
functions and expending such funds. 

When a municipal corporation is established it takes control of the 
territory and affairs over which it is given authority to the exclusion of 
other governmental agencies. The object of incorporating a town or 
city is to invest the inhabitants of the municipality with the government 
of all matters that are of special municipal concern, and certainly the 
streets are as much of special and local concern as anything connected 
with a town or city can well be. It ought, therefore, to be presumed that 
they pass under the exclusive control of the municipality so soon as it 
comes into existence under the law. Gunter v. Sanford, 186 N. C., 452, 
120 8. E., 41; 1 Elliott on Roads and Streets, sec. 505; 2 Cooley on 
Taxation, 1251; 44 C. J., 889, see. 3608. See also Gastonia v. Cloninger, 
187 N. C., 765, 123 S. E., 76. 
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It is usually given express power by its charter to lay out and open 
streets. Such is the case here. Ch. 84, Private Laws 1913. Charter 
provisions are supplemented by our general statutes. C.8., 2787. Under 
the power thus conferred the municipal authorities are the sole judges of 
the necessity or expediency of exercising that nght. 44 C. J., 889, sec. 
3608. Its power over its streets is exclusive. Jfoore v. Meroney, 154 
N. C., 158, 69 8. E., 8388; Waynesville v. Satterthwait, 136 N, C., 226, 
48 S. E., 661; Michaux v. Rocky Mount, 193 N. C., 550, 187 S. E., 663. 
County authorities embracing such city or town are precluded from 
exercising the same power within the same territory. 1 Lewis Em. Dom. 
(3rd), 700, sec. 3838. (See n. 24 for authorities.) “In the nature of 
things, there can be no divided control of the streets within the limits 
of acity .. .” McGrew v. Stewart, 32 Pac., 896; Board of Com’rs v. 
Chicago, M. & St. P. Ry. Co., 1382 N. W., 675. 

This authority extends to alleys as a part of the system of streets. 
C.S., 2787 (11). “When it is proposed by any municipal corporation 
to condemn any land... for the purpose of opening ...‘any... 
alley . .. an order or resolution of the governing body of the munici- 
pality at a regular or special meeting shall be made stating generally, or 
as nearly as may be, the nature of the proposed improvement for which 
the land is required . . .” Sec. 2792 (b), Michie’s N. C. Code of 1939. 

General statutes frequently give to some county board or correspond- 
ing body power to control all highways within its jurisdiction, without 
excepting streets. It is well settled, however, that if a city be given 
power to control streets, its exercise of that power is exclusive, and a 
county board acting under a general road law will have no jurisdiction 
within its borders. 44 C. J., 160, sec. 2278; Board of Com’rs v. Chicago, 
M. & St. P. Ry. Co., supra. 

General statutes of the state, in regard to public highways, do not 
apply to the streets and alleys of an incorporated town or city, and the 
county authorities have no power or authority over city streets for any 
purpose without the consent of the city authorities. 1 Elliott, Roads and 
Streets (4th), 608; Board of Com’rs v. Chicago, M. & St. P. Ry. Co., 
supra; State v. Chicago, I. & L. Ry. Co., 51 N. E., 914 (IIL). 

The law relating to cartways was revised and re-enacted in 1931. Ch. 
448, Public Laws 1931. We must assume that the Legislature, when it 
came to enact this statute, was fully aware of and took into consideration 
the accepted meaning of “cartway” as distinguished from an alley, and 
that it had no intent to withdraw from cities and towns any part of their 
exclusive control over their streets and other ways of public travel. It 
must be deemed to have acted with knowledge of the general principles 
which apply to such political subdivisions and the expectation that they 
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shall exercise the usual jurisdiction of such subdivisions exclusively, and 
not divide it with other public or guasi-public agencies. 

Sound principle requires that the courts should hold that the creation 
of a municipal corporation implies, in the absence of clear words to the 
contrary, that it shall have control of the streets within its territorial 
limits to the exclusion of county officers. This seems to be the reasonable 
rule, consistently followed in this State. Intention to modify this 
“exclusive power over the streets” and to disturb this prevailing orderly 
system should be manifest before the courts could construe the act in 
question as giving the clerk of the Superior Court control of the estab- 
lishment of cartways or alleys within an incorporated town. This 
“exclusive power” vested in a city 1s utterly inconsistent with the exer- 
cise of any such power by the clerk or other county official. State v. 
Chicago, I. é L. Ry. Co., supra. 

A eontrary holding would result in confusion and disastrous conflicts 
of jurisdiction and authority. It ought not to be inferred, without 
strong reason, that the Legislature intended such a result. 

No such reason is made to appear. On the contrary, the Legislature 
used the word “cartway,” the term ordinarily employed to designate a 
quasi-public way, auxiliary to the county road system. It did not include 
“alley,” a similar way located within a municipality and forming a part 
of the system of streets. That it did not intend to go further than the 
language used implies seems to be clear. 

We conclude, therefore, that chapter 448, Public Laws of 1931, confers 
no jurisdiction on the clerk of the Superior Court to establish an alley 
within an incorporated town. His jurisdiction is limited to those quas?- 
public ways which become an auxiliary part of the county road system. 

For the reason stated the judgment below is 

Reversed. 


J. D. MOOSE v. 8. C. BARRETT. 


(Filed 3 November, 1948.) 
1. Statutes § 5d— 


The general rule is that when a statute creates a liability where none 
existed before and denominates its violation a misdemeanor, and prescribes 
remedies for its enforcement, such remedies are usually regarded as 
exclusive. Haepressio unius est exclusio alterius. 


2. Laborers and Materialmen’s Liens § 4— 


Where a statute required that every purchaser of baled cotton should 
pay the county cotton weigher ten cents for.every bale bought or weighed 
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within the county, giving the weigher a lien for his fee and making a 
willful and wanton failure to settle with or report to the weigher an 
indictable offense, the remedies are exclusive and no action for a debt is 
created. 


AppEaL by defendant from Burgwyn, Special Judge, at June Term, 
1943, of CABARRUS. 

Civil action to recover cotton weigher’s compensation for baled cotton 
purchased by the defendant at Midland in Cabarrus County. 

Plaintiff alleges that he is entitled to recover 10 cents for each and 
every bale of cotton purchased by the defendant in Cabarrus County, 
outside the city of Concord, and not settled for or reported to him during 
the three years next immediately preceding the institution of the action. 
The defendant was a merchant at Midland and a buyer of cotton. The 
amount is not in dispute. It was agreed that the issue of indebtedness 
should be answered $202.20, “if entitled to anything.” 

It is admitted that none of the baled cotton in question was weighed by 
the plaintiff, and that no reports were made to him in respect thereof. 

From verdict and judgment for plaintiff, the defendant appeals, assign- 
ing errors. 


L. FE. Barnhardt for plaintiff, appellee. 
Hartsell & Hartsell for defendant, appellant. 


Stacy, C. J. The question sought to be presented is whether the 
cotton weigher of Cabarrus County can recover of a private citizen for 
baled cotton bought or weighed by him in the county, outside the city of 
Concord, where no services are rendered by the cotton weigher in connec- 
tion with the cotton so bought or weighed. 

It is provided by ch. 238, Public Laws 1895, as amended by ch. 95, 
Public-Local Laws 1919, that the cotton weigher of Cabarrus County 
“shall receive as compensation for his services the sum or sums to be 
collected and paid as hereinafter provided: Every person, firm or corpo- 
ration who buys baled cotton in the city of Concord shall pay to the 
said cotton weigher twenty cents per bale for all cotton bought by him in 
said city; ... and every person, firm or corporation who buys baled 
cotton in Cabarrus County, outside of the city of Concord, shall pay to 
the said cotton weigher of Cabarrus County ten cents per bale for each 
bale of cotton bought by him or it, or weighed or caused to be weighed 
for manufacture, shipment or transportation; and it shall be lawful for 
the said person buying said cotton to retain from the amount of money 
due the seller or owner of such cotton the sum of five cents for each bale 
so bought, weighed or caused to be weighed; and it shall be the duty of 
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each and every person, firm or corporation who buys or weighs any baled 
cotton in said county, outside the city of Concord as and for any of the 
purposes hereinbefore set out, to weigh said cotton at its true and just 
weight . . . and shall make a detailed report of the cotton so bought 
or weighed by him or it to the cotton weigher of Cabarrus County on 
the first day of each month, ... and settle with and pay over to said 
cotton weigher, the amount due for the cotton bought or weighed by him 
or it; and any person willfully and wantonly violating the provisions of 
this section shall be guilty of a misdemeanor; and the said cotton weigher 
shall have a lien on any cotton weighed by him or other person as herein- 
before provided.” 

The foregoing provisions were repealed by ch. 489, Public Laws 19438, 
and others substituted in their stead, but it is conceded they were in 
effect at the times for which the plaintiff sues. 

The plaintiff rendered no services in connection with the transactions 
for which he claims compensation. He did not weigh any of the cotton 
in question, nor were any reports made to him in connection therewith. 
He is given a lien on the baled cotton bought or weighed by the defendant 
at Midland in Cabarrus County, but he is not seeking to enforce the 
lien. His action is to hold the defendant personally liable for his ‘‘com- 
pensation” of 10 cents for each and every bale of cotton so bought or 
weighed by the defendant. Willful and wanton failure on the part of 
the defendant to settle with the cotton weigher or to report his trans- 
actions is made indictable, 8S. v. Tyson, 111 N. C., 687. 16 S. E., 238, 
but no civil personal liability appears to be prescribed therefor, certainly 
none tipsissimis verbis. Intendant v. Sorrell, 46 N. C., 49. The case is 
not one of common-law origin. No such right as here asserted existed 
at common law. All of plaintiff’s rights and remedies are statutory. 
Noland Co. v. Trustees, 190 N. C., 250, 129 S. E., 577; 1 Am. Jur., 411. 
The legislation not only creates the hability upon which plaintiff sues, 
but also prescribes the remedies for its enforcement. Morganton v. 
Avery, 179 N. C., 551, 103 S. E., 188; R. RB. v. Brunswick County, 
198 N. C., 549, 152 S. E., 627, 

There is no allegation that the defendant in buying the cotton in ques- 
tion retained five cents a bale from the amount due the seller, or that 
such sum, if retained, would belong to the plaintiff. Hill vr. Stansbury, 
ante, 198. Moreover, it would seem that the remedies prescribed by 
the statute were intended to be exclusive. H«pressio unius est exclusio 
alterius. McCotter v. Reel, ante, 486; Moffitt v. Davis, 205 N. C., 565, 
172 8. E., 317. “Where a right is given and a remedy provided by 
statute, the remedy so provided must be pursued.” People v. Craycroft, 
2 Cal., 248, 56 Am. Dec., 331; 25 R. C. L., 1058; 1 Am. Jur., 410. 
Evidently the General Assembly did not regard the “amount due for the 
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cotton bought or weighed” as a debt, since it provided criminal sanctions 
in case of willful and wanton failure to comply with the provisions of 
the statute. “There shall be no imprisonment for debt in this State, 
except in cases of fraud.” Const., Art. I, sec. 16. 

The general rule is that where a statute creates a hability where none 
existed before and denominates a violation of its provisions a misde- 
meanor, and prescribes remedies for its enforcement, such remedies are 
usually regarded as exclusive. 1 Am. Jur., 411; 25 R. C. L., 982. 

“Tt is also a rule of general recognition that when a statute gives a 
right and creates a liability which did not exist at common law, and at 
the same time points out a specific method by which the right can be 
asserted and the liability ascertained, that method must be strictly pur- 
sued”—Wagner, J., in Jefferson County Farm Bureau v. Sherman, 208 
Towa, 614, 226 N. W., 182. 

Cureton of Texas puts it this way: “The general rule is that where the 
cause of action and remedy for its enforcement are derived not from the 
common law but from the statute, the statutory provisions are manda- 
tory and exclusive, and must be complied with in all respects or the 
action is not maintainable”—Cureton, C. J., in Mingus v. Wadley, 115 
Tex., 551, 285 S. W., 1084. 

An enunciation of the appheable principle was made in Pollard v. 
Bailey, 20 Wall., 520, 22 L, Ed., 376. There it was said: “A general 
lability created by statute, without a remedy, may be enforced by an 
appropriate common-law action; but where the provision for the liabilty 
is coupled with a provision for a special remedy, that remedy, and that 
alone, must be employed.” See Beckman v. Buckwalter, 341 Pa., 561, 
20 A. 2d. 198; 1 R. C. L., 328. 

True, in the instant case the supposed hen may be unsuitable to the 
purposes intended, yet it is what the General Assembly had seen fit to 
prescribe. No doubt its obvious impolicy led to the repeal of this part 
of the statute and the substitution of other provisions in its stead. The 
provision in respect of criminal liability may have been regarded as 
adequate. Hickman v. City of Nansas, 120 Mo., 110, 25 S. W., 225, 
23 L. R. A., 658, 41 Am. St. Rep., 684. 

This view of the statute relieves us from the necessity of passing upon 
the constitutionality of the act or from the need of deciding whether a 
public officer can reeover “compensation for his services” of a private 
citizen for matters in connection with which he has rendered no service. 
S. v. Lueders, 214 N. C., 558, 200 8S. E., 22; Annotation: 116 A. L. R., 
245; 28 RK. C.L., 7. 

The case is not like Bichkelt vr. Tax Com., 177 N. C., 433, 99 S. EL, 415, 
where the collection “through the ginner” of 25 cents “on each bale of 
cotton ginned” in the State, to create an indemnity fund to safeguard 
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the State Warehouse System, was under consideration. It more nearly 
resembles a proceeding to enforce a charge against specific property, 
where no personal liability attaches. Wadesboro v. Coxe, 215 N. C., 708, 
28. E. (2d), 876; Rigsbee v. Brogden, 209 N. C., 510, 184 S. E., 24. 

Perhaps it should be observed that an expression of the police power, 
such as we have here, may differ both in kind and effect from an act to 
raise revenue. State and Gutlford County v. Georgia Company, 112 
N. C., 34,17 S. E., 10; Notes: 23 L. R. A. (N.S.), 267; 51 L. R. A. 
(N.S.), 781; Ann, Cas. 1912-C, 256. 

On the record as presented, the plaintiff’s action must fail. 

Reversed. 


EMMA PEARL DAUGHTRY vy. W. H. DAUGHTRY. ADMINISTRATOR Cc. T. A. 
oF SARAH KEEN, TRUDIE MAE BASS anp HtusspanpD, HUBERT BASS; 
ANNIE J. STRICKLAND and Huspanp, L. W. STRICKLAND. 


(Filed 3 November, 19438.) 


1. Frauds, Statute of, § 9— 


An oral contract to give or devise real estate is void by reason of the 
statute of frauds, C. S.. 988, and no action for a breach thereof can be 
maintained. 


2. Same: Executors and Administrators § 15d— 


Where personal services have heen rendered in compliance with an oral 
contract to give or devise real estate and such contract is void by reason 
of the statute of frauds, the party injured by the breach thereof may 
maintain an action on implied assumpsit or quantum meruit for the value 
of the services rendered. 


3. Trial § 22a: Appeal and Error § 40e— 


When the only defendants, who have any interest adverse to the plain- 
tiff, move for judgment of nonsuit, C. 8., 567. which is granted. objection 
and exception thereto, upon the theory that only some of defendants lodged 
the motion, are untenable. 


_ AppraL by plaintiff from Stevens, J., at March Term, 1948, of 
SAMPSON, 

This 1s an action instituted by the plaintiff, Emma Pearl (Keen) 
Daughtry, for the recovery of $6,000.00, as damages for breach of an oral 
contract alleged to have been made by the late John W. Keen and his 
wife, the late Sarah Keen, of the first part, and Mellia Catherine Reeves 
on behalf of the plaintiff, Emma Pearl Reeves (subsequently Keen), 
her infant daughter, of the second part, whereby and wherein the parties 
of the first part agreed that they would give or devise their real estate 
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to the plaintiff, and the party of the second part agreed that the parties 
of the first part might adopt her infant daughter, Emma Pearl Reeves, 
and change her name from Reeves to Keen; and it is alleged that the 
party of the second part in all respects complied with the said contract, 
and the adoption as therein contemplated was accomplished; that the 
parties of the first part have both died, and have not only failed to con- 
vey or to devise their real estate to the plaintiff, Emma Pearl (Reeves) 
Keen (now by marriage Daughtry), but on the contrary have by will 
devised a large portion of their real estate to the defendant Trudie Mae 
Bass, devising but a small portion thereof to the plaintiff and to the 
defendant Annie J. Strickland; that the plaintiff during the lives of 
John W. Keen and Sarah Keen rendered to them valuable personal 
services; that by reason of the breach of the said contract the plaintiff 
has suffered damages in the sum of $6,000.00, and by reason of the rendi- 
tion of said services for which she has received no compensation she is 
entitled to recover the sum of $6,000.00 upon the theory of implied 
assumpsit or quantum merutt. 

When the plaintiff had introduced her evidence and rested her case, 
the defendants Trudie Mae Bass and her husband, Hubert Bass, moved 
for judgment as in case of nonsuit and to dismiss the action, and renewed 
said motion at the close of all the evidence (C. 8., 567), which motion 
was allowed, and from judgment predicated upon such ruling the plain- 
tiff appealed, assigning error. 


J, Faison Thomson for plaintiff, appellant. 
A. McL. Graham and W. H. Fisher for Trudie Mae Bass and her 
husband, Hubert Bass, defendants, appellees. 


Scuenck, J. In the course of the trial the plaintiff upon her own 
motion, upon leave of court, deleted from her complaint all allegations | 
as to any cause of action based on the theory of implied assumpsit or 
quantum meru:t and took a voluntary nonsuit as to any cause of action 
based on such theory. Whereupon the defendants Trudie Mae Bass 
and her husband, Hubert Bass, urged their motion for a judgment as 
of nonsuit upon all theories and for dismissal of the entire action, which 
motion was allowed, and from judgment predicated upon such ruling 
the plaintiff appealed, assigning errors. 

The plaintiff upon her own request and motion having submitted to 
a voluntary nonsuit as to any alleged cause of action on the theory of 
implied assumpsit or quantum meruit based upon personal services 
rendered by her to her adopting parents, the only question left for answer 
by this Court is: Can an action for breach of an oral contract to give 
or to devise real estate be maintained for damages resulting therefrom, 
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as upon a breach of a special contract? The decisions of this Court 
impel a negative answer. 

The law is to the effect that an oral contract to give or to devise real 
estate is vold by reason of the statute of frauds, C. S., 988, which pro- 
vides that “all contracts to sell or convey any lands ... shall be void 
unless said contract, or some memorandum or note thereof, be put in 
writing...” Hager v. Whitener, 204 N. C., 747, 169 S. E., 645; 
Grantham v. Grantham, 205 N. C., 363, 171 S. E., 331, and cases there 
cited; Lipe v. Trust Co., 206 N. C., 24, 173 S. E., 316. 

The same decisions cited to sustain the principle that an oral contract 
to give or devise land is void are likewise authority for the principle 
that where personal services have been rendered in compliance with an 
oral contract to give or to devise real estate in return therefor, and such 
contract is void by reason of the statute of frauds, the party injured by 
the breach thereof may maintain an action on implied asswmpsit or 
quantum merutt for the value of the services rendered. 

In the instant case, however, the plaintiff upon her own motion and 
request has submitted to a voluntary nonsuit as to any and all causes of 
action based on the theory of implied assumpsit or quantum meruit, and 
is therefore relegated to her action to have the land devised by Sarah 
Keen to Trudie Mae Bass and Annie Strickland and herself sold and 
the proceeds therefrom applied to the payment of $6,000.00 damage, 
which she alleges she has suffered by reason of the breach of the oral 
contract to give or to devise real estate to her. This action must neces- 
sarily fail as such oral contract to give or to devise lands was a contract 
to convey lands and since it has not, and no memorandum nor note 
thereof has been, put in writing, 1s void. 

Objection and exception is urged by the appellant to the dismissal 
of the entire action when the only motion lodged for such action was 
lodged by the defendants Trudie Mae Bass and her husband, Hubert 
Bass. 

It is true that the other defendants did not join in the motion for 
dismissal. Upon analysis the reason for this is apparent. First, the 
defendant Annie J. Strickland filed no answer, and appeared as a wit- 
ness for the plaintiff and testified in effect that she was willing to lose 
the small amount of real estate devised to her by the late Mrs. Sarah 
Keen if the plaintiff was enabled to recover on the ora. contract which 
the plaintiff alleged was made and breached. The interest of this 
defendant was in no wise adverse to the interest of the plaintiff, hence 
no motion to dismiss the action would be expected to emanate from this 
source. 

Second, the defendant W. H. Daughtry, Administrator c. ¢. a. of 
Sarah Keen, while he filed answer, practically admittec. all of the alle- 
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gations of the complaint, and as to those allegations not admitted, he 
“neither admits nor denies the same, but asks that the issues of fact 
raised by the other defendants and the plaintiff be submitted to a jury 
on their pleadings.” This defendant likewise was a witness in behalf of 
the plaintiff, and gave testimony in no wise antagonistic to her claim, 
and withal was the husband of the plaintiff. No motion to dismiss the 
action would be expected to emanate from this source. 

Third, in the course of the trial a voluntary nonsuit was taken as to 
the defendant L. W. Strickland. So no motion to dismiss could come 
from this source. 

Fourth, the only remaining defendants were Trudie Mae Bass and 
her husband, Hubert Bass, and they lodged the motion for dismissal. 
This was to be expected, since Mrs. Bass was the principal beneficiary 
under the will of the late Mrs. Sarah Keen, having been devised the 
larger portion of her real estate, and if the plaintiff should succeed in 
her action to have the land of the late Mrs. Sarah Keen sold to pay 
the $6,000.00 alleged to be due the plaintiff for breach of the oral con- 
tract to give or to convey lands, Mrs. Bass would be the loser. Since 
Mrs. Bass and her husband, Hubert Bass, are the only defendants who 
had any interest adverse to the interest of the plaintiff, it was well within 
her right, moral and legal, to lodge the motion for a dismissal of the 
entire action. The objection and exception to the judgment of nonsuit 
as to the entire action upon the theory that only some of the defendants 
lodged motion therefor are untenable. 

The judgment of the Superior Court is 

Affirmed. 


DUPLIN COUNTY v. EVA EZZELUL. 


(Filed 3 November, 1943.) 
1. Judgments § 814— 
The general rule that an unanswered complaint, which has been served 
with summons on defendant, entitles the plaintiff to judgment by default, 
applies to actions for foreclosure of tax liens. 


2. Judgments § 22g: Appeal and Error § 2— 

An irregular judgment is one rendered contrary to the course and prac- 
tice of the court, and a motion in the cause to set aside a judgment or to 
vacate subsequent decrees and procedure, on the ground of irregularities; 
properly presents questions for judicial review, though not all irregulari- 
ties in procedure are fatal. 
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3. Taxation § 40c— 


In an action to foreclose a tax lien on land, C. S8., 799C, the mere inade- 
quacy of the price bid therefor is not sufficient to avoid the sale and cancel 
the deed to the purchaser, unless some element of fraud, suppression of 
bidding, or other unfairness in the sale appears. 


AppEaL by plaintiff'and purchaser, B. D. Johnson, from Harris, J., 
at May Term, 1943, of Durxin. 

This was an action instituted by Duplin County to foreclose the tax 
lien on defendant’s land for unpaid taxes for the years 1932 to 1935. 
Summons and complaint were personally served on the defendant, and, 
no answer having been filed, judgment by default was rendered by the 
clerk, and sale of the land by a commissioner was ordered. Thereafter 
the commissioner reported that he had sold the land, after due advertise- 
ment, in accordance with law and the judgment in the cause, and that 
Duplin County was the last and highest bidder in sum of $89.12. No 
objection to the sale or advance bid having been made, the sale was 
confirmed by the clerk, and the county having assigned its bid to B. D. 
Johnson, the commissioner was directed, upon payment of the purchase 
money, to execute deed to him. Deed was accordingly executed and deliv- 
ered, and after due notice to defendant writ of possession was ordered to 
issue. Shortly thereafter defendant retained counsel and filed motion 
before the clerk to set aside the judgment and orders and the sale there- 
under on account of alleged irregularities appearing on the face of the 
record. This motion was denied by the clerk, and the defendant ap- 
pealed to the judge. It further appeared that in the order of con- 
firmation the clerk had found that the sale was open and fair, and that 
the price bid was the reasonable worth of the land. However, subse- 
quent to the denial of defendant’s motion, at the request of the defend- 
ant, the clerk amended his findings to the extent only of finding that the 
land was worth $800 to $900. 

Upon consideration of the appeal from the clerk, the judge found that 
the defendant was old and ignorant and without counsel until the filing 
of her motion, that the land was worth $800 or $900, and that the price 
bid at the sale, together with the unpaid taxes for subsequent years to and 
including 1942 to be paid by the purchaser, would amount to $325. 
The judge further found that the decree of confirmation of the sale was 
based upon a false impression as to the value of the land. Thereupon it 
was concluded that it would be inequitable and against good conscience 
to permit the sale to stand, and it was ordered that the sale be set aside, 
the deed to B, D. Johnson canceled of record, and the land resold. 

From this judgment the plaintiff Duplin County and B. D. Johnson 
appealed. 
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Gavin & Gavin for Duplin County. 
LD. A. Beasley for B. D. Johnson. 
Chas. P. Gaylor for defendant. 


Devin, J. It is apparent that the Judge did not rule upon the matters 
presented by the appeal from the clerk. The motion to set aside the 
decree of confirmation and to nullify the sale was based upon suggested 
irregularities in the procedure appearing on the face of the record. For 
this reason, we think, the judgment below should be vacated and the 
cause remanded for further hearing on the appeal from the clerk. 

The general rule that an unanswered complaint which has been per- 
sonally served with summons on the defendant entitles the plaintiff to 
judgment by default applies equally to actions for the foreclosure of tax 
liens. Street v. Hildebrand, 205 N. C., 208, 171 S. E., 58; Wake 
County v. Johnson, 206 N. C., 478, 174 8. E., 803. And a motion in the 
cause to set aside the judgment or to vacate subsequent decrees and pro- 
cedure, on the ground of irregularities, properly presents questions for 
judicial review. Buncombe County v. Arbogast, 205 N. C., 745, 172 
S. E., 364. An irregular judgment has been concisely defined as one 
rendered contrary to the course and practice of the court, McIntosh 
Proc. & Prac., 7386; Harnett County v. Reardon, 203 N. C., 267, 165 
S. E., 693; though not all irregularities in procedure are fatal. Street 
v. McCabe, 2038 N. C., 80 (84), 164 S. E., 329. 

It may be noted that the law required the county, in the absence of 
a bid equalling the amount of the taxes and costs, to bid in the property, 
and authorized the assignment of its bid to an individual for not less 
than this amount. Public Laws 1939, ch. 310, secs. 1715, 1717. In 
confirming the sale and directing execution of deed to the county’s trans- 
feree the clerk found that the sale was duly advertised and conducted 
according to law and the court’s order, and that the sale was open and 
fair, and the price bid was the reasonable worth of the land. Subse- 
quently this finding was amended to show that the reasonable worth of 
the land was $800 or $900. In no other respect were the clerk’s findings 
or decrees modified. 

To hold that mere inadequacy of the price bid for real property sold 
for taxes would be sufficient to avoid the sale and cancel the deed to the 
purchaser would seriously affect the enforcement of the statutory len 
given the taxing authorities for the collection of delinquent taxes, to the 
detriment of the public revenues. Unless some element of fraud, sup- 
pression of bidding, or other unfairness in the sale appears, the result 
should not be annulled on this ground alone. 26 R. C. L., 396; 61 C. J., 
1191. In this case it appears that the taxes on defendant’s land have not 
been paid for eleven years. 
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Let the cause be remanded for further consideration of the defendant’s 
appeal from the clerk. 
Error and remanded. 


JAMES A. SMITH vy. LEWIS J. WHITLEY anp J. W. NELSON. 


(Filed 8 November. 1948.) 
1. Negligence § 5— 


The fact that defendant has been guilty of negligence, followed by 
injury, does not make him liable for that injury, which is sought to be 
referred to the negligence, unless the connection of cause and effect is 
established. 


2. Negligence §§ 5, 19c: Trial § 22b— 


Where plaintiff was injured in an aeroplane crash, the pilot being negli- 
gent in not having a license, there is no evidence that this negligence 
was the proximate cause of the injury, the doctrine of res ipsa loquitur 
does not apply, and judgment as of nonsuit was proper. C. S., 567. 


AppEAL by plaintiff from Burgwyn, Special Judge, at June Term, 
1943, of CaBarRvs. 

This is an action to recover damages for personal injuries received in 
an aeroplane crash alleged te have been caused by the negligence of the 
defendants. 

From a judgment as in case of nonsuit entered when the plaintiff had 
introduced his evidence and rested his case (C. S., 567) the plaintiff 
appealed, assigning error. 


Bernard W. Cruse and B. W. Blackwelder for plaintiff, appellant. 
Hartsell & Hartsell for defendants, appellees. 


Per Curtam. The position principally reled upon and urged by the 
appellant is that there was evidence that the pilot of the crashed aero- 
plane was piloting the machine and carrying a passenger without the 
license to carry passengers required by law. While it may be conceded 
that the pilot of the aeroplane, the defendant Nelson, did not have such 
a license and was nevertheless carrying the plaintiff as a passenger, which 
would constitute negligence, there is no evidence in the record that this 
negligence, the absence of the passenger carrying license, was the proxi- 
mate cause of the aeroplane crash. In truth, there is no evidence of what 
caused the crash. The plaintiff, James A. Smith, testified that “the 
plane went into a spin and crashed and I do not know why.” J. W. 
Nelson, one of the defendants, who was piloting the plane, testified as a 
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witness for the plaintiff: “I don’t know just why the plane crashed; it 
just came down in a spin with the nose to the ground.” 

There must be a causal connection between the violation of the law, 
as the negligence relied upon, and the injury inflicted. Burke v. Coach 
Co., 198 N. C., 8, 150 8. E., 636; Jones v. Bagwell, 207 N. C., 378, 177 
S. E., 170. “The breach of duty must be the cause of the damage. The 
fact that the defendant has been guilty of negligence, followed by an 
injury, does not make him hable for that injury, which is sought to be 
referred to the negligence, unless the connection of cause and effect is 
established.” Byrd v. Hxpress Co., 189 N. C., 278, 51 8. E., 851; Carter 
v. Realty Co., ante, 188, 25 8. E. (2d), 553. The doctrine of res ipsa 
loquitur does not apply because any number of causes may have been 
responsible for the plane falling, including causes over which the pilot 
has absolutely no control, it beimg common knowledge that aeroplanes do 
fall without fault of the pilot. Rochester Gas & EB. Corp. v. Dunlop, 266 
N. Y. S., 469, Annotations 99 A. L. R., 186. 

The judgment of the Superior Court is 

Affirmed, 


W. R. HAMPTON v. NORTH CAROLINA PULP COMPANY. 


(Filed 10 November, 1948.) 
1. Judgments § 35— 


The plea of res judicata cannot be presented by demurrer, unless the 
facts supporting it appear on the face of the complaint. It must be taken 
by answer. C. S.. 519 (2). 


bo 


Judgments § 34: Constitutional Law § 23— 


A judgment of a Federal Court will be given full faith and credit in the 
State court. when pleaded as res judicata according to the practice of the 
Court: but there ts no rule which will compel the State court to aeecept 
the Jaw as laid down by any other court, State or Federal, where the 
subject of the controversy. however similar. is different. 


Where the jurisdiction of the Federal Court is invoked on the ground of 
diversity of citizenship, and no federal question is involved, the matters 
in controversy are determinable by State law. 

4. Waters and Watercourses § 13— 
The Roanoke River, at the place of controversy, is a navigable stream. 


5. Fish and Fisheries § 4: Waters and Watercourses §§ 1, 14— 


A riparian proprietor who owns no part of the bed of navigable waters 
has no several and exclusive fishery therein. 
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6. Same— 


The public has a common right to fish in all navigable waters, provided 
that right is exercised with due regard for the rights of others. 


7. Fish and Fisheries § 5— 


Owners of several and exclusive fisheries upstream may maintain an 
action for wrongful interference with the migratory passage of the fish 
whereby these fisheries are injured. 


8. Fish and Fisheries § 4— 


The necessities of a person whose business is taking fish from a common 
fishery and one, who by reason of his riparian ownership of the bed of 
the river, has a several and exclusive fishery are precisely the same, and 
the same principles of law must apply with respect to the migration 
of fish. 


9. Nuisances §§ 1, 5, 6— 

The law will not permit a substantial injury to the person or property 
of another by a nuisance, though public and indictable, to go without 
individual redress, whether the right of action be referred to the exist- 
ence of a special damage, or to an invasion of a more particular and more 
important personal right. 

10. Fish and Fisheries § 5: Nuisance § 3— 


In an action by plaintiff, a riparian proprietor on a navigable river, 
against defendant, where the complaint alleges that plaintiff is the owner 
of a long established fishery from the shores of his preperty along such 
stream and that plaintiff has suffered damages thereto by the interference 
of defendant in polluting the waters of the river with toxic chemicals and 
other matter deleterious to fish life, discharged into said river as waste 
from defendant’s recently established pulp mill, causing a public nuisance 
and seriously interrupting the migratory passage of fish, it was error for 
the court below to sustain a demurrer to the complaint as not stating a 
eause of action. 


APPEAL by plaintiff and defendant from Bone, J., at Chambers in 
Nashville, N. C., 14 July, 1943. From Wasuineton. 

This action was brought by the plaintiff Hampton to recover damages 
for an injury to his fishery and business on Roanoke River, which it is 
alleged was brought about by the wrongful act of the defendant through 
the discharge of deleterious or noxious substances into the river from its 
pulp plant located below plaintiff’s fishery, near the city of Plymouth. 

It is alleged in the complaint that the plaintiff owns certain lands 
upon the river bank adjacent to the waters of the river, whereupon there 
has been established a fishery; and that plaintiff and those who preceded 
him have conducted there a fishery for commercially taking and distrib- 
uting fish for more than twenty-five years; that during a certain period 
the defendant operated a plant for the manufacture of bleached and 
unbleached sulphate pulp, and turned into the waters of Roanoke River 
opposite its plant a great volume of poisonous, deleterious and objection- 
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able waste and substances, inimical to the fish inhabiting said waters, to 
such an extent and in such volume and quantity as to interfere with the 
free and long established passage, migration and habit of said fish from 
the ocean on their way to the spawning grounds in the upper reaches 
of the Roanoke River, and past the properties of the plaintiff, thus 
to a large extent destroying the fish, and diverting said migratory puil- 
grimage, so as to seriously damage the business of the plaintiff and the 
profit from the use of his premises. 

The complaint further alleges that an agreement, or contract, was 
made between the defendant and the North Carolina State Highway 
Commission, an agent of the State of North Carolina, prior to the 
erection of the defendant’s plant, under which, in consideration of the 
construction or improvement of a certain road very valuable to the 
operations of the defendant, and leading to or near the site of its manu- 
facturing plant, defendant would refrain from discharging deleterious 
or injurious substances from its proposed plant which might destroy or 
divert the fish, or otherwise interrupt or damage seasonable fishing oper- 
ations of such persons as might be engaged in fishing, including the 
plaintiff. That the said agreement was violated, although the road was 
constructed by the aforesaid agency upon the faith and consideration of 
defendant’s promise. 

It is alleged that the discharge of poisonous and deleterious substances 
from defendant’s plant constitutes a wrongful and unlawful trespass 
and nuisance, destroying the fish inhabiting the waters in front of plain- 
tiff’s premises, and greatly damaging the plaintiff and diminishing the 
usufruct of his property and his fishing business during the period set 
out, whereby plaintiff was damaged in the sum of $3,000.00. 

Plaintiff expressly waives recovery for any sum in excess of $3,000.00 
for damages for the designated period, and demands judgment in that 
amount, and prays for such other and further relief as he may be entitled 
to receive. 

Upon notice, the plaintiff was required to make his complaint more 
definite by particularizing in certain respects: First, whether the agree- 
ment mentioned in the complaint was made orally or in writing; second, 
that the agreement and documents constituting it be set forth in full; 
third, in stating at what time the agreement was made; fourth, in stating 
for what period of time the agreement 1s claimed to have extended. 

In answer to this order the plaintiff amended his complaint in the 
particulars requested, and appended to the amendment certain communi- 
cations and documents alleged to have passed between the plaintiff and 
Honorable Capus M. Waynick, Chairman of the North Carolina High- 
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The defendant then demurred to the complaint upon the following 
grounds: 

The court had no jurisdiction over the subject of the action, inasmuch 
as an action involving the same subject matter was instituted in this. 
court during the months of March and April, 1941, and was on 7 May,. 
1941, by order of the clerk of the court, duly removed to the United 
States District Court for the Eastern District of North Carolina pur- 
suant to the statutes of the United States; and as subsequently thereto, 
on or about 2 April, 1943, judgment was entered by Honorable I. M. 
Meekins, Judge for the said United States District Court, dismissing the 
plaintiff’s complaint on the ground that it failed to state a cause of 
action. The demurrer further points out that as a result of the removal 
to the United States District Court for the Eastern District of North 
Carolina, the subject of the action passed from the jurisdiction of the 
State court into that of the United States District Court, thereby tolling 
the jurisdiction of the State court; and that, moreover, the judgment of 
the United States District Court became and js res judicata and binding 
upon the State court. 

That it appears on the face of the complaint that there is another 
action pending between the parties for the same cause; inasmuch as an 
action involving the same subject matter was instituted as aforesaid in 
this court during the months of March and April, and was on said 7 
May, 1941, duly removed to the United States District Court and the 
action therein dismissed as aforesaid by an order and judgment of said 
court entered on 2 April, 1948; and that said United States District 
Court still has jurisdiction of said action. 

That 1t appears on the face of the complaint, as amended, that the 
particularized complaint does not state facts sufficient to constitute a 
cause of action in that: 

a. It fails to allege any property right of the plaintiff which was 
destroyed or injured by defendant. 

b. It fails to allege any injury sustained by plaintiff which was not 
sustained by him in common with all the people of this State. 

e. It fails to allege any imjury to, or destruction of, any right of 
plaintiff which was not a right vested in common in all the people of 
this State. 

d. Any alleged contractual rights of plaintiff are based upon a con- 
tract which purported to bind the defendant, or its predecessor, to com- 
ply with the law of this State, which said contract was therefore without 
consideration and void. 

e. (Any contract alleged in said complaint was not made for the benefit 
of plaintiff, nor was it intended for his benefit. 
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f. Any contract alleged in said complaint was made by and between 
the defendant and the State of North Carolina, or an agency thereof, 
and plaintiff, as an individual citizen of this State, acquired no individ- 
ual rights thereunder upon which he may sue in this, or any other, court. 

g. Any cause of action for the breach of said contract is barred by 
the statute of limitations. 

Treating as a motion in the cause that portion of the demurrer which 
asks for the dismissal of the action, both for the alleged reason that 
there is another suit upon the same cause of action pending between 
the parties in the Federal Court and, further, that the matter in con- 
troversy had been settled and become res judicata because of a judgment 
in the Federal Court, the court declined to dismiss the action for either 
of said causes, inasmuch as the facts relating to them did not appear 
upon the face of the complaint; but sustained the demurrer to the com- 
plaint as not stating a cause of action. From the refusal to dismiss the 
action for the causes stated, defendant appealed; and from the judgment 
sustaining the demurrer to the complaint as not stating a cause of action, 
plaintiff appealed. 


Carl L. Bailey and Ehringhaus & Ehringhaus for plaintrff. 
Norman & Rodman and J. W. Bailey for defendant. 
Whyte, Hirschboeck & McKinnon of counsel for defendant. 


DEFENDANT’sS APPEAL. 


SEawELL, J. The appeal of the defendant is from the refusal of the 
trial judge to dismiss the action for want of jurisdiction, on the ground 
that another action is pending between the same parties with respect to 
the same cause of action; and on the ground that the present controversy 
has become res judicata because of a final judgment in the cause in the 
Federal Court. It is not necessary to point out the contradictory nature 
of these pleas. Whule the trial judge, finding the facts, noted that the 
case in the Federal Court referred to by the defendant was still pending 
on appeal in that Court, he found, and correctly, we think, that a differ- 
ent subject matter was involved. This is sufficient to dispose of the plea 
of res judicata also, This plea, however, could not be presented by 
demurrer. Since the facts supporting it, 1f they exist at all, do not 
appear upon the face of the complaint, the plea must be taken by 
answer. (Gibson rv, Gordon, 2138 N. C., 666, 197 S. E., 185; Davis +. 
Warren, 208 N. C., 174, 179 S. E., 829; Thorpe v. Parker, 199 N. C., 
451, 1548. E., 674; Smith v. Lumber Co., 140 N. C., 875, 377, 538 8. E., 
233. The necessity of taking this plea by answer may be referred to 
C.S., 519 (2), since such a plea necessarily involves new matter consti- 
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tuting a defense. We would not consider it wise, even if our hands were 
not stayed, to relax a procedure so definitely tending to prevent confu- 
sion, A judgment of a Federal Court upon the identical facts, that is, 
the identical res or subject matter of the action, will be given full faith 
and credit in the State court when pleaded as res judicata according to 
the practice of the court, no matter how mistaken that court may have 
been in its interpretation of state law; but there is no rule which will 
compel the State courts to accept the law as laid down by the Federal 
Court, or indeed by the courts of this State, as res judicata where the 
subject of the controversy, however similar, is different. The plea rests 
upon the identity of the controverted facts put at issue and determined 
by the judgment, and not upon the law applied. 

On defendant’s appeal, the judgment is 

Affirmed. 


PLAINTIFF’s APPEAL. 


The plaintiff appealed from the judgment dismissing the case on the 
ground that the complaint does not state a cause of action. The court 
below reached its conclusion upon the theory that the plaintiff had not, 
by reason of the public nuisance complained of, sustained any injury 
different in kind or degree from that suffered by members of the general 
public who had the right to fish in Roanoke River. 

We think the whole situation may be better understood by a brief 
reference to the surroundings and conditions under which the contro- 
versy arose, and the nature of the industry affected. 

The Roanoke, as it flows from Virginia into North Carolina and 
thence through the Albemarle Sound—no doubt its prehistoric channel— 
into the Atlantic Ocean, is one of the great rivers of the State, indeed 
of all our Southern Atlantic Seaboard. Wide terraces in its upper 
reaches testify to its former vast extent. It is in large part responsible 
for the sounds and banks through which it now reaches the ocean, as its 
sediment was deposited through many thousands of years where the 
slowing current met the tidal wall. No doubt an oceancgraphic survey 
would discover its former channel—like that of the Hudscn—many miles 
out at sea, a monument to its greatness when the world was young. Still, 
in its lower course, it is-broad, majestic, and carries down a volume of 
water which puts an identifying color on most of Albemarle Sound, and 
suffuses the Neapolitan blue of Edenton Bay with a pale gold. 

We are advised in the quaint language of the complaint that the rock, 
shad, herring, and other fish “infest” the waters of the Roanoke, and 
except for the unlawful interference of the defendant, might still be 
taken in commercial quantities by those, including the plaintiff, who 
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have established fisheries in connection with their premises adjacent to 
the river. 

Every year, under an instinctive urge, these migratory fish enter the 
river from the salt waters, ascend the stream to its remote upper reaches 
and tributaries, seeking conditions more suitable for reproduction and 
preservation of the life of their young, and there cast their spawn. 
Having performed this duty, they return down the river to other habitats. 

The rivers and sounds of North Carolina have not confined their 
appeal to mere sportsmen; they have been acclaimed as great store- 
houses of food for the people of the State; and they form a complex of 
deep and shallow waters which is extremely favorable to the fishing 
industry, and important fisheries along the river have made that desig- 
nation one of fact. 

There, in times past, have flourished great fisheries of herring and 
other migratory fish, remarkable for the length of the seines employed 
and the quantities of fish brought in at a single haul. While production 
has diminished through the years, partly through the policy of conserva- 
tion, those fisheries which still persist have a very important place in 
the food economy of the State and, in that respect, may be said to consti- 
tute an essential industry—a business as distinct and universally recog- 
nized as merchandising, husbandry, or any other—and sometimes through 
large adjacent areas more important. Notwithstanding its vicissitudes, 
the business itself and those engaged in it should have the same protec- 
tion of the law that is afforded other businesses, as far as its nature and 
incidents will permit. 

If we are to consider such a business as a distinguishing factor, the 
rights involved in this litigation are not comparable, either in impor- 
tance or legal effect, with the public right of user belonging to the 
general citizenry of the State, the violation of which, if invaded at all, 
is constructive, if not fictional; or, if actual, yet results only in the minor 
annoyance and inconvenience to which interference with such a right 
is ordinarily confined. 

The main question is whether, considering the nature of his business 
and the circumstances attending it, the plaintiff may maintain an action 
to recover damages for the interference with his fishing business by the 
pollution of the waters of the river with toxic chemicals and other dele- 
terious matter discharged into the river as waste matter from defendant’s 
pulp mill, which arrest the migration of the fish, or divert to other 
waters their normal run past plaintiff’s riparian property. 

The Roanoke, at the places mentioned, is a navigable stream. The 
plaintiff, a riparian proprietor, owns no part of the bed of the stream, 
and therefore has not a several and exclusive fishery, as that term is 
known to the law. As in ease of other navigable waters, the public has 
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a common right to fish in all the waters concerned with this controversy, 
provided that right is exercised with due regard for the rights of others; 
Bell v. Smith, 171 N. C., 116, 87 S. E., 981; Columbia Salmon Co. v. 
Berg, 5 Alaska, 583; Hampton v. Columbia Canning Co., 3 Alaska, 100; 
Stannard v. Hubbard, 34 Conn., 370; 36 C. J. S., Fish, section 8, notes 
43,44; Hopkins v. BR, &., 181 N. C., 468, 42 S. E., 902; Lewis v. Keel- 
ing, 46 N. C., 299; and subject to the superior right of plaintiff as to the 
area actually occupied, and being fished. 

The plaintiff has, however, an established fishing business, which for 
more than twenty-five years has been carried on in connection with his 
riparian lands, above defendant’s recently established pulp mill, and in 
convenient access to the migration of fish past the premises. The effluent 
waste from the pulp mill, taking the complaint to be true, has destroyed 
or diverted the run of the fish so as to seriously injure or destroy his 
business and diminish the value of his riparian property, which value 
was enhanced because of convenient access to the fish and employment of 
the premises in that connection. 

How far in territorial extent the waste from the mill polluted the 
waters of the river before it became innocuous by diffusion, if it ever 
did, does not appear. There is no allegation in the complaint that any 
person other than the plaintiff has suffered any injury from the nuisance, 
or any suggestion of that kind other than might be remotely inferred 
from the assumption that the general right of the public to fish in the 
waters adjacent to plaintiff’s premises has been constructively invaded, 
but with no consequent injury. See Morris v. Graham, infra. 

The defendant appellant contends that under these conditions plaintiff 
cannot maintain his present action, since he complains only of injury 
from a public nuisance, the invasion of a common right; and, upon the 
face of his complaint, his injury is not different in kind and degree from 
that suffered by other members of the general public, all of whom have 
the right to fish in the river. 

To the abstract proposition that a person who suffers no special or 
peculiar damage from a public nuisance cannot maintain an action to 
recover damages, authorities uniformly agree; McManus v. R. R., 150 
N. C., 655, 656, 64 S. E., 766, and cases cited; although there is author- 
ity to the effect that a great difference in the degree of injury will take 
it out of the rule; 46 C. J., Nuisances, section 312. The application of 
the rule, however, is attended with such difficulty that it is not unusual 
to find it stated that each case must be decided on its own merits. 

As expressing the rule just stated, also as decisive of the present case, 
the defendant mainly relies on Dunn v. Stone, 4 N. C., 241 (1818). 
Along with the briefs we are provided with the opinion of Judge Meekins 
leading to the decision on the case above mentioned in the United States 
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District Court. We have no criticism to make of the opinion of Judge 
Meekins. In that case, however, jurisdiction of the Federal Court was 
invoked because of diversity of citizenship of the parties, and not because 
any federal question was involved. The matters in controversy were 
determinable by State law; Holyoke Water & Power Co. v. Lyman, 15 
Wall (U. S.), 500, 21 L. Ed., 183; and Judge Meekins applied the inter- 
pretation of State law as he conceived it to be made by the highest Court 
in the State—in Dunn v. Stone, supra—upon the authority of which the 
defendant relied in that case, and so relies here. 

However, we do not think Dunn v. Stone, supra, applicable to the 
situation presented in the case at bar. We construe that case as resting 
decision on the ground that defendant in building his mill dam across 
Neuse River was in the exercise of a lawful right, and the consequence to 
plaintiff’s fishery was necessarily damnum absque injuria. It reiterates 
the familiar principle that one cannot be hindered in the exercise of a 
lawful right merely because it may consequentially affect another in the 
exercise of his own right. We are not then put to a choice between two 
rights lawfully exercised—e.g., the right of manufacture, navigation or 
commerce on the one hand and the right of fishing on the other. Hardi- 
son v. Handle Co., 194 N. C., 351, 189 S. E., 614; Spruill v. Mfg. Co., 
180 N. C., 69, 103 S. E., 911; Lewis v. Keeling, 46 N. C., 299. It is 
alleged that as proprietor of a long established fishery on Roanoke 
River, the plaintiff has a right to maintain his fishery, free from unlaw- 
ful interference with the passage of fish up the river according to their 
accustomed habit, and that the defendant has wrongfully and unlawfully 
interfered with this right to plaintiff’s injury and damage. Land Co. v. 
Hotel, 182 N. C., 517, 44 8. E., 39. The wrongful interference was 
accomplished through the violation of State law—C. S., 1968, which was 
enacted, in part at least, for the protection of the plaintiff and those 
similarly situated, and was so recognized by the defendant, when, in 
consideration of the building of roads and a bridge essential to the opera- 
tion of the plant and further altering the public highway for its con- 
venience, the defendant agreed to conform to these laws and not to pol- 
lute the river by discharging into it noxious waste or matter deleterious 
to fish life. We deal, therefore, not with a conflict of rights, but with the 
conflict between the right of the plaintiff to the security of an established 
business and the wrongful conduct of the defendant in interfering with 1t. 

We do not question the general rule that no individual may recover 
damages because of injury by public nuisance, unless he has received a 
special damage or unless the creator of the nuisance has thereby invaded 
some right which, upon principles of justice and public policy, cannot 
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be considered merged in the general public right; but exclusion of the 
plaintiff from the courts for such a reason was error. 

The real reason on which the rule denying individual recovery of 
damages is based—and the only one on which the policy it reflects could 
be justified—is that a purely public right is of such a nature that ordi- 
narily an interference with it produces no appreciable or substantial 
damage—or, at most, an inconvenience of no serious nature. To deny 
private redress, the incidence of infraction must be as uniformly public 
as the right which is exclusively committed to public protection. For 
instance, interference with a mere right to travel a highway usually 
entails no appreciable damage, however much the anncyance or incon- 
venience; but where by reason of a nuisance, however public, substantial 
injury is inflicted on the health, life, limb or property of the individual 
it will be found that another sort of right—more intimate, personal 
and important—has been invaded, for which the sterile satisfaction of 
public indictment, or abatement of the nuisance will not afford compensa- 
tion; neither did the law so intend. 

The limitation to be put upon the rule under consideration is thus 
expressed in 46 C, J., Nuisances, sec. 315 (5): 

“Tt has been said that the true limit, within which its operation is 
allowed, is to be found in the nature of the nuisance which is the subject 
of complaint, drawing the line, when possible, between the more imme- 
diate obstruction or peculiar interference which is grcund for special 
damage and the more remote obstruction or interference which is not, 
and that, in spite of all the refinements and distinctions which have 
been made, it is often a mere matter of degree.” 

In Wesson v. Washburn Iron Co., 13 Allen (Mass.), 95, 103, we have 
the following: 

“The real distinction would seem to be this: that when the wrongful 
act is of itself a disturbance or obstruction only to the exercise of a 
eommon and publie right, the sole remedy is by public prosecution, unless 
special damage is caused to individuals. In such case the act of itself 
does no wrong to individuals distinct from that done to the whole com- 
munity. But when the alleged nuisance would constitute a private 
wrong by injuring property or health, or creating personal inconvenience 
and annoyance, for which an action might be maintained in favor of a 
person injured, it is none the less actionable because the wrong is com- 
mitted in a manner and under circumstances which would render the 
guilty party liable to indictment for a common nuisance. This, we think, 
is substantially the conclusion to be derived from a careful examination 
of the adjudged cases. The apparent conflict between them can be recon- 
ciled on the ground that an injury to private property, or to the health 
and comfort of an individual, is in its nature special and peculiar, and 
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does not cause a damage which ean properly be said to be common or 
public, however numerous may be the cases of similar damage arising 
from the same cause.” This excerpt from Wesson v. Washburn fron Co., 
supra. is quoted by Justice Hoke with approval in McManus v. Rk. R., 
supra. 

Swain wu. Chieago, ete, R. kh. Co., 252 DL, 622, 626, 97 N. E., 247, 1s 
in accord with this distinction and expresses the view we have given 
above as to the nature of a purely public right and accentuates the point 
that the invasion of such a right is often accompanied by the invasion 
of a right personal and private, apart from any distinction as to damage 
in kind and degree ensuing from an interruption or obstruction of the 
so-called pubhie right : 

“The true test seems to be whether the injury complained of is the 
violation of an individual right or merely a hindrance to the plaintiff in 
the enjoyment of the public right. It is common usage to speak of one’s 
right to travel upon a public highway or of his right to use a navigable 
stream, but it seems to us that it is not quite accurate to call a privilege 
which one enjoys in common with every other person a personal right; 
but whether the conception be expressed, as it most commonly is, by 
calling it a right or privilege or liberty—-which seems more nearly to 
express the true legal idea—it is certain that the so-called right of 
evervone stands upon an exact equality.” 

To such a right, 1t 1s concluded, should the rule excluding individual 
action for injury be confined. 

Making a similar distinction as to a public nuisance the consequences 
of which are merely confined to invasion of a purely public right and 
those which also invade other rights which are more personal and inde- 
feasible, it is said in Harley v. Merrill Brick Co., 83 Iowa, 73, 76, 
48 N. W., 1000: 

“If the health or property of a person be injured from such a eause, 
he may recover, although the health and property of the general public 
affected by the nuisance be affected in the same manner. The character 
of the injury would be the same in each case, but the damages sustained 
by each individual would be distinct from that suffered by the public, 
and a recovery therefor would be permitted.” 

From the well considered case of Morris v. Graham, 16 Wash., 343, 
47 Pac., 752, relating to the business of fishing in a navigable stream 
and an obstruction interfering with carrying on the business, we quote: 

“(The action) is brought in behalf of a class, and the injury com- 
plained of is not common to the general public, but peculiarly affects 
the respondent, and those in the class to which he belongs. The acts 
complaimed of constitute a damage and special injury to him, in which 
the general public do not share. The fact that others would suffer in the 
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same way, if they were similarly engaged, constitutes no bar to the 
maintenance of the present action. As is aptly said by Mr. Justice 
Beatty, in Mill Co. v. Post, 50 Fed., 429: ‘If what others might suffer 
under the same circumstances were made the rule, then in no case could 
it be said individuals ever suffer special damages from a public nuisance.’ 
In Lansing v. Smith, 4 Wend., 9, Chancellor Walworth says: “Every 
individual who receives actual damage from a nuisance may maintain a 
private sutt for his own injury, although there may be many others in 
the said situation. ” 

The insistence with which we are urged to draw an equation before 
the law between all injuries sustained from the postulated common right 
——of the nature and character pointed out—-which must in their nature 
be trivial, strongly suggests an imbalance somewhere in the doctrinal 
theory or its attempted application. That a man engaged in commercial 
fishing, wherever prosecuted—having an established trade or business 
necessary to the public and profitable to himself—may have that industry 
wiped out and his business utterly destroyed by a series of acts not only 
wrongful in themselves, but in violation of criminal law, and in such 
circumstances be denied access to the courts because his injury is no 
different in kind and degree from that of an angler of the Isaac Walton 
type, or a denizen of the Great Smoky Mountains who had never heard 
of the Roanoke River or the fishes that disport themselves therein, or even 
a person in the common fishery as yet untouched by the nuisance, is a 
position which the Court would hesitate to take. It brings to point the 
observation of Lord Ellenborough in Rex v. Dewsnap, 16 East., 196, 
quoted in Reyburn v. Sawyer, 185 N. C., 328, 47 S. E., 781: 

“T did not expect that it would have been disputed at this day, though 
a nuisance may be public, yet that there may be a special grievance, 
arising out of the common cause of injury, which presses more upon 
particular individuals than upon others not so immediately within the 
influences of it.” 

Right is an abstract term. It has no satisfactory definition or expla- 
nation except in connection with some concrete conception of the thing 
out of which it grows. It may be a right to do something, to have some- 
thing, to be something, or even to be let alone. It may refer to a right or 
privilege to use a highway or other public facility, or to utilize one of 
the great institutions of nature. But, on the other hand, it may refer 
to personal liberty, security, health or property. The unquestionably 
personal and individual rights which pertain to these subjects, wherever 
invaded by the wrongful acts of another, cannot be disqualified of their 
significance by crowding them into the general mold of common publie 
rights, for interference with which, since they exist only in a highly 
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generalized form and point merely to the publie convenience, no indi- 
vidual remedy may be had. 

Without further entangling the subject in a web of fine distinctions, 
it all sums up to this: The law will not permit a substantial injury to the 
person or property of another by a nuisance, though public and indict- 
able, to go without individual redress, whether the right of action be 
referred to the existence of a special damage, or to an invasion of a more 
particular and more important personal right. The personal right 
involved here is the security of an established business. The fact that 
plaintiff had such established business antedating the nuisance, and that 
the injury had been done to this, takes him out of the rule and makes 
his damage special and peculiar. Reyburn v. Sawyer, supra; Mfg. Co. 
v. Rk. R., 117 N. C., 579, 238 8S. E., 48; Pedrich v. R. R., 148 N. C., 
485,55 S. E., 877; Viebahn v. Comrs., 96 Minn., 276, 104 N. W., 1089. 

In the language of Justice Hoke, speaking further for the Court in 
McManus v. R. &., supra: 

“Where a nuisance has been established, working harm to the rights 
of an individual citizen, the law of our State is searching and adequate 
to afford an injured person ample redress, both by remedial and preven- 
tive remedies, as will be readily seen by reference to numerous decisions 
of the Court on the subject.” 

The Court does not need to be astute in finding such a remedy in the 
stant case. The plaintiff cannot be denied access to the Court upon 
the theory that he has suffered no special damage. 

Passing such disqualification, the defendant contends that plaintiff 
has no interest in the migration of the fish such as would give him a 
right of action for its wrongful interference or diversion, and bases its 
argument upon the fact that the fish are ferae naturae and plaintiff can 
have no property in them until captured. Plaintiff does not claim any 
property right in the fish in their wild state; he does claim the right to 
have the migration continued uninterruptedly to his nets, without the 
wrongful interference of the defendant. In a different connection, that 
is, the wrongful interference with the flow of water by an upper riparian 
owner, Justice Adams, in Smith v. Morganton, 187 N. C., 801, 802, 
123 8. E., 88, thus refers to the permanence of those natural conditions 
upon which mankind has always depended: 

“Furthermore, the right to have a natural water course continue its 
physical existence upon one’s property is as much property as is the 
right to have the hills and forests remain in place, and while there is no 
property right in any particular particle of water or in all of them put 
together, a riparian proprietor has the right of their flow past his lands 
for ordinary domestic, manufacturing, and other lawful purposes, with- 
out injurious or prejudicial interference by an upper proprietor.” 
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It is uniformly recognized that the owners of several and exclusive 
fisheries upstream may maintain an action for wrongful interference 
with the migratory passage of the fish whereby these fisheries are injured. 

No useful distinction can be made out of the circumstance that these 
rights are usually asserted by the owners of several and exclusive fish- 
eries. The necessity is precisely the same; that is, that the fish come 
in to the nets. We are sure that the convenient access which plaintiff 
had from his riparian property to the run of the fish is an advantage ot 
which he cannot be lawfully deprived by the alleged nuisance. It is true 
that he might obtain access to the fish by going to more distant points 
where the nuisance had not yet affected the fish, if there were such places, 
but “if a man’s time and money are worth anything,” he has received a 
substantial damage in being driven to this necessity. 

The laws of our own State, and those of practically all the states in 
the Union where fishing is important, provide against pollution of the 
streams with matter deleterious to fish life, require channels to be kept 
open, or means to be provided by which migratory fish may ascend the 
streams. We do not think this is merely to prevent the common shame 
of the extinction of an interesting type of river fauna in our time, or for 
the sole benefit of the owners of exclusive fisheries. In fact, perhaps 
the largest beneficiaries of these laws are those engaged in the business 
of fishing in common fisheries. The great fisheries on the Columbia 
River and of Alaska so conducted are so extensive that their products 
are found at one time or another on every table in the country. Millions 
of salmon in the open seas near the mouths of these rivers, seeking 
through nostalgic instinct the sweeter waters in which they were hatched, 
have given rise to international difficulties and international treaties. 

The necessities of a person whose business is taking fish from a com- 
mon fishery and one who, by reason of his riparian ownership and 
ownership of the bed of the river, has a several and exclusive fishery are 
precisely the same, and the same principle of law must apply. 

Hitherto, we have been specially considering the injury to plaintiff’s 
business. He alleges, also, that the value of his riparian property has 
been diminished. The convenience of access to the fish from his adjacent 
riparian land, especially in view of the fact that it has been so long used 
in that connection, may reasonably be considered a contributing element 
in the value of his premises, and we so hold. Analogous principles of 
law apphed in ijffg. Co. v. A. #., supra, and Pedrick v. R. R., supra, 
point to this conclusion. We think it is a conclusion to which we might 
well come independently. 

It has been suggested to us that the complaint asserts no cause of 
action because it 1s impossible to connect the nuisance and the injury as 
cause and effect, and the damages sought must necessarily be speculative 
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and unprovable. It is pointed out that the business itself is subject to 
severe vicissitudes and that it would be impossible for the plaintiff to 
prove that his damage was proximately caused by defendant’s miscon- 
duct, since there are notoriously.a multitude of other causes to which it 
might be attributed. We could only consider a matter of that kind if it 
appeared upon the face of the complaint that it would be morally and 
physically impossible for the plaintiff to adduce evidence in proof of his 
claim or that the damages asked for are necessarily speculative and 
incapable of legal proof. 

Here, we must revert to the physical facts or we may come to conclu- 
sions more ferae than the fish. While these are classed as animals wild 
by nature, their habitat in the river is more restricted than that of any 
other creature man pursues as food. They are confined to the channels 
of the river; it is not a question of lure which instinct might avoid, but 
of the length of the net which is stretched in their way and the size of its 
meshes, against which instinct cannot avail. They are so defenseless 
against the devices of man that they would long ago have become extinct, 
except for their amazing fecundity and their cities of refuge in the great 
deep—and the laws which, in some degree, protect their migrations. The 
habit of migration is inherent in their nature and its seasonal recurrence 
may be expected. 

The plaintiff here has complained of injury to a going business, and 
has not asked for prospective damages beyond its interruption or dis- 
continuance; and there is the legal possibility of his showing such damage 
without resort to evidence which is wholly speculative in character. 
Steffan v. Meiselman, ante, 154, 25 S. E. (2d), 626. 

We have been asked to weigh the economic consequences involved in 
this decision. The defendant would be in better position upon such an 
argument—if indeed it could have anything to do with the law of the 
case—if it had not admitted an agreement with a State Department that 
it would not permit the discharge of waste matter containing any noxious 
chemical or matter deleterious to fish life into the river, and if it had not 
repudiated this agreement as unenforceable, or outlawed by expiration 
of time. 

Also, it may not be improper to question whether defendant might not 
have alleviated or entirely removed the consequences of its violation of 
the law and the nuisance thus created by more efficient recovery of the 
reducing chemicals in the effluent waste, or of the cellulose which is the 
object of its production; or might have prevented the mischief altogether 
by lagooning the discharge from the mills so that the deleterious sub- 
stances might never reach the river in quantities sufficient to be harmful. 
Arizona Copper Co. v. Gillespie, 230 U. S., 46, 57 L. Ed., 1885. These 
are questions, however, which concern economic balances of cost and 
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profit, and the defendant appears, on the face of the complaint, to have 
made its choice. The outstanding fact is, taking the complaint to be 
true, defendant is engaged in a known violation of laws in which the 
State itself has declared a policy for the conservation of its resources. 

We refrain from further discussion of this phase of the case; but it is 
not amiss to say that a State which deals with its resources on thé prin- 
ciple attributed to Lowis XIV—“aprés mor le deluge’ —is headed for 
economie ruin. | 

We are constrained to hold that the judgment of the court below 
sustaining the demurrer was erroneous. It is therefore reversed. 


On defendant’s appeal, 
Judgment affirmed. 
On plaintiff’s appeal, 
Judgment reversed. 


N. R. STELL anp Wire, R. A. STELL, v. FIRST-CITIZENS BANK & TRUST 
COMPANY, ADMINISTRATOR D. B. N. OF J. B. PERRY; CHARLES P. 
GREEN, GuarRpIAN OF LILLIE M. PERRY: W. H. YARBOROUGH, JR., 
GUARDIAN AD LITEM OF CATHERINE YOUNG; R. L. YOUNG; BROOKS 
YOUNG, ANNIE C. YOUNG, R. L. YOUNG, ann WILLIAM YOUNG, 
Minors; H. K. PERRY, H. R. PERRY, RAYMOND PERRY, NONIE 
RICHARDS, BURMA FAUCETTE, MAUDE R. PRIVETTE, INA 
FOWLER, JOHN PERRY, L. O. PERRY, ADA PHILLIPS, R. C. PERRY, 
SIDDIE OAKLEY, LINWOOD JOHNSON PERRY, E. C. PERRY, CLARK 
PERRY, GRADY PERRY; BLAND MITCHELL, Trustee, MRS. UZZIE 
W. MAY, ADMINISTRATRIX OF J. A. WILLIAMS, Truster, anp JOHN F. 
MATTHEWS, Execttor or W. C. PERRY. 


(Filed 10 November, 1943.) 
1. Equity § 2— 

Laches on the part of claimant is recognized by courts of equity, in 
proper cases, as an available defense against stale claims. It is generally 
defined to mean negligent omission for an unreasonable time to assert a 
right enforceable in equity. 


2. Mortgages § 25: Taxation § 42— 

A person, under any legal or moral obligation to pay taxes, cannot by 
neglecting to pay the same and allowing the land to be sold in conse- 
quence of such neglect, add to or strengthen his title by purchasing at the 
sale himself, or by subsequently buying from a stranger who purchased 
at the sale. 


3. Trial.§ 22f: Appeal and Error § 40e— 


Upon a motion for judgment as of nonsuit, C. S., 567. at the close of all 
the evidence, the court will consider only the evidence which tends to 
support the plaintiff’s claim. 
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4. Trial § 24: Appeal and Error § 40e— 


In a suit by plaintiff, grantor and debtor in a deed of trust on land, 
against defendants, holders of the debt thereby secured, for an accounting 
and finding of amount due, upon motion for judgment of nonsuit at the 
close of all the evidence, which tended to show that plaintiffs rented the 
lands and, by an arrangement with the holders of the debt, the rents were 
paid to the said holders of the debt to be applied to the debt and interest 
and taxes, the said holders of the debt allowing the property to be sold 
for taxes and becoming the purchaser at the tax sale, it was error for the 
court to allow the motion, on either the ground of (1) laches or (2) 
adverse possession under a valid tax deed. 


AppreaL by plaintiffs from Grady, Emergency Judge, at January 
Term, 1943, of Waxr. Reversed. 

Plaintiffs alleged that they executed two deeds of trust on their land 
in 1920 and 1921, to secure notes which were held by J. B. Perry, the 
corporate defendant’s intestate, at the time of his death, and that by 
virtue of payments which had been made thereon the debts secured have 
been substantially reduced or extinguished. They pray for an account- 
ing and for opportunity to pay the balance found due. J. B. Perry 
died in 1940, and this action was instituted August, 1941. The personal 
representatives and heirs at law of J. B. Perry were made parties. 

The defendants alleged plaintiffs abandoned and surrendered the land 
to J. B. Perry in 1926, and that any rights they might have had were 
lost by laches. Defendants further alleged that J. B. Perry acquired 
title to the land under tax foreclosure sale and deed in 1932, and they 
plead seven years’ adverse possession thereunder, and also the three and 
ten years’ statutes of limitations. 

On the trial the plaintiffs offered evidence tending to show that one 
of the notes referred to was originally given to the Bank of Youngsville, 
of which J. B. Perry was president and active head, and that it was 
assigned to Perry in 1931. The other note was made originally to Perry. 
Plaintiffs moved off the land in December, 1926, and thereafter rented 
the land to tenants. At this time the debt had been reduced to $6,100. 
In 1929 plaintiffs rented the land to one Russell Wall, who paid the 
rent to plaintiffs for one year, and after that they instructed him to pay 
the rent to the bank to be credited on the notes, interest and taxes, pur- 
suant to arrangement with the bank. Subsequent to the closing of the 
bank the rents were paid to J. B. Perry. Plaintiffs personally paid the 
taxes for 1927, and subsequently the tax notices were sent by them to 
Wall or to Perry. Plaintiffs never knew Perry had a tax deed until so 
advised by their counsel in this action. Russell Wall, the plaintiffs’ 
tenant, died in November, 1934, and Roy Wall moved on the land and 
thereafter paid the rent to J. B. Perry. In 1939 Roy Wall sought to 
buy the land, and talked to Stell and then to Perry. Stell was willing to 
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sell and “straighten it up,” but Perry said “Stell hasn’t got a Chinaman’s 
chance.” 

It further appeared that in 1931 J. B. Perry took a crop hen from 
plaintiffs’ tenant Russell Wall on crops to be grown on the land which 
was described in the instrument as “lands owned by N. R. Stell.” In 
1934 a man who wished to buy some poles from the land was by direction 
of plaintiff N. R. Stell sent to Perry to pay for them. Perry replied, 
“The amount you are paying for the poles is Just too lictle to credit the 
note with.” It further appeared in evidence without objection that the 
land was each year listed for taxation in the name of N. R. Stell, and 
that the tax lst for 1938 shows the land listed in the name of N. R. 
Stell “by order of J. B. Perry.” 

Defendants offered evidence tending to show abandonment and sur- 
render of the land to J. B. Perry in 1926, and continuous possession 
thereafter without any claim by plaintiffs. Defendants also offered tax 
deed to J. B. Perry, executed in 1932 pursuant to foreclosure sale for 
unpaid taxes for 1928. It was admitted that the proceedings for fore- 
closure and sale of the land for taxes were in all respects regular. 

At the close of all the evidence defendant’s renewed raotion for judg- 
ment of nonsuit was allowed, and plaintiffs excepted and appealed. 


J. G. Mills for plaintiffs. 
Yarborough & Yarborough, W. L. Lumpkin, W. ¥. Bickett, and 
Thos. W. Ruffin for defendants. 


Drvin, J. Defendants contend the nonsuit should be sustained upon 
two grounds: (1) laches on the part of the plaintiffs, and (2) a valid 
tax deed to the defendants’ intestate. 

1. Laches on the part of claimants is recognized by courts of equity, 
in proper cases, as an available defense against stale claims. It is 
generally defined to mean negligent omission for an unreasonable time to 
assert a right enforceable in equity. 30 C. J. S., 520; 19 Am. Jur., 338; 
Black’s Law Dictionary. ‘“Laches is such delay in enforeing one’s rights 
as works disadvantage to another.” 30C.J.S., 520. It may be invoked 
as a defense to the prosecution of a claim cognizable in equity when 
there has been inexcusable delay in moving to enforce it, on the ground 
that equity will refuse aid to a stale claim when a party has slept on his 
rights. Sptedel v. Henrici, 120 U. S., 377. 

In Teachey v. Gurley, 214 N. C., 288, 199 S. E., 83, it was said: “In 
equity, where lapse of time has resulted in some change in the condition 
of the property or in the relations of the parties which would make it 
unjust to permit the prosecution of the claim, the doctrine of laches will 
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be applied. Hence, what delay will constitute laches depends upon the 
facts and circumstances of each case.” Laches operated as a defense in 
that case for the reason that plaintiffs “waited for approximately six 
years after the trust was disavowed and after the property had been 
conveyed by the alleged trustee and until after the lips of the primary 
beneficiary were closed in death.” 

When we consider the evidence here in the most favorable light for the 
plaintiffs, as we must do on a motion for nonsuit, we are unable to con- 
cur in the view that as a matter of law plaintiffs have lost their right 
to the equitable relief sought by reason of laches. Plaintiffs’ evidence 
tends to show that by virtue of an arrangement the rents from the land 
were to be paid to the holder of the notes secured by the deeds of trust to 
be applied to the payment of the notes, interest and taxes, and that there 
was no repudiation of this understanding or denial of plaintiffs’ equities, 
unless Perry’s statement to a prospective purchaser of the land, in 1939, 
that “Stell hasn’t got a Chinaman’s chance,” be so construed. Further- 
more, plaintiffs’ evidence tends to show repeated acknowledgment of 
plaintiffs’ title by J. B. Perry, in 1931, in 1934, and again in 1938 when 
he apparently directed the listing of the land for taxation in the name of 
N. R. Stell as owner. The facts of this case, according to plaintiffs’ 
evidence, are substantially different from those upon which the principle 
of laches was held to apply in T'eachey v. Gurley, supra. Nonsuit on 
this ground cannot be sustained. 

2. While it was admitted that the proceedings leading up to the tax 
foreclosure sale and deed to J. B. Perry were in all respects regular, 
it also appears that J. B. Perry was the owner of the debt secured by 
the deeds of trust on the land, and thus was empowered by statute to pay 
the delinquent taxes and add the cost to his debt, and in case of fore- 
closure as holder of a lien he was a proper party to whom notice of the 
foreclosure proceedings was required to be given. Orange County v. 
Wilson, 202 N. C., 424, 163 8. E., 118. Furthermore, plaintiffs’ evi- 
dence is susceptible of the inference that by an arrangement to which 
Perry was party, the rents from the plaintiffs’ land were received in 
trust to be applied in part to the payment of taxes. Hence, his pur- 
chase of a tax title to the land would be regarded in equity as inuring 
to the benefit of the trustor, there having been no disavowal of the trust. 

It was said in Smith v. Smith, 150 N. C., 81, 63 8S. E., 177, “It is a 
well settled rule that a person under any legal or moral obligation to pay 
the taxes cannot by neglecting to pay the same, and allowing the land 
to be sold in consequence of such neglect, add to or strengthen his title 
by purchasing at the sale himself, or by subsequently buying from a 
stranger who purchased at the sale; otherwise, he would be allowed to 
gain an advantage from his own fraud or negligence in failing to pay the 
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taxes.” This statement of the law was quoted with approval in Bailey 
v. Howell, 209 N. C., 712, 184 S. E., 476, and was again enunciated in 
King v. Lewis, 221 N. C., 315, 20 8. E. (2d), 305, where it was said the 
mortgagee’s purchase at a tax sale could not be used fcr the purpose of 
asserting any right in conflict with the mortgagor’s equity of redemption. 
Pearce v. Montague, 209 N. C., 42, 182 S. E., 707; Cawley v. Sutton, 
150 N. C., 327, 64 8. E., 3; Brantly v. Kee, 58 N. C., 332. Nor could 
possession by Perry under the tax deed be regarded as adverse for the 
statutory period, since plaintiffs’ evidence tends to show the land was 
continuously occupied by plaintiffs’ tenants, at least up to November, 
1934. Nor under plaintiffs’ evidence would the statutes of limitations 
begin to run against the plaintiffs in the absence of repudiation of the 
arrangement for payment of rent, or assumption of other adverse posi- 
tion by Perry. 

While it is true the relationship of trustor and secured creditor in a 
deed of trust is not in all respects the same as that of mortgagor and 
mortgagee, and is not such as to render presumptively fraudulent pur- 
chases by the latter from the former (Murphy v. Taylor, 214 N. C., 398, 
199 S. E., 382; Ferguson v. Blanchard, 220 N. C., 1, 16 S. E. [2d], 
414), under the circumstances presented by plaintiffs’ evidence in this 
ease, we think the creditor secured by the deeds of trust should not be 
permitted to acquire adverse title to trustor’s land by virtue of tax fore- 
closure sale and deed when, according to plaintiffs’ evidence, he was 
recelving the rents from the land under arrangement to apply the same 
in part to the payment of taxes. 19 R. C. L., 398. 

The plaintiffs’ evidence is susceptible of the inference that as a con- 
sequence of the arrangement by which rents were paid to Perry to be 
applied to certain purposes a trust relationship was thereby created, the 
incidents and obligations of which a court of equity would recognize and 
enforce. Abbitt v. Gregory, 201 N. C., 577, 160 S. E., 896; Rousseau 
v. Call, 169 N. C., 178, 85 S. E., 414; 65 C. J., 295. 

Under the rule, on the question of nonsuit, we have considered only the 
evidence tending to support plaintiffs’ claim. Consideration of all the 
evidence may determine the essential faets against them. We express 
no opinion as to that. But we think on this record the plaintiffs were 
entitled to have their case submitted to the jury. 

We conclude that the learned judge was in error in allowing the 
motion to nonsuit, and that the judgment dismissing the action must be 

Reversed. 
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J. HOLT GARDNER. JESSE H. GARDNER. MELVIN H. GARDNER, 
DOUGLAS GARDNER. MRS. R. B. BYRD, MRS. R. A. HOLLAND, MRS. 
ROBT. WOODRUFF, MRS. R. P. ANDREWS, MRS. CARRIE A. GARD- 
NER, MRS. ALDINE EBERT; CoparTNERS, TRADING aS THE GARDNER 
COMPANY; WILLIAM McKEITHEN, anp MYRTLE WILLIAMS, Vv. 
Cc. J. McDONALD, SHERIFF oF MOORE COUNTY, anp THE BANK OF 
PINEHURST. 

(Filed 10 November, 1948.) 

1. Execution § 16— 


While much has been written regarding sales of land under execution, 
each decision must be read and considered in the light of the facts of the 
case and of the common law or the then current statutory law. 


2. Same— 


The sheriff sells land by virtue of the power of a writ of venditioni 
erponas or execution, as the case may be, and, when the writ expires by 
limitation, the power of the sheriff to sell land under it comes to an end. 


3. Same— 


Where, as in this State, the rule of common law has been changed 
regarding the time at which an execution should be made returnable, the 
writ should be made returnable in accordance with the applicatory stat- 
ute; and, while a failure to follow the statute makes an execution irregu- 
lar, the life of it as fixed by the statute is not affected. 


Peritron to rehear this case reported ante. 


Seawell & Seawell for plaintiffs, appellees. 
W. D. Sabiston, Jr., for defendant, appellant. 


Winporng, J. On original appeal, one member of the Court not 
sitting, and the remaining six being evenly divided in opinion as to the 
correctness of the ruling of the court below holding valid the sale under 
an execution made returnable “not less than 40 nor more than 60 days 
from the date” thereof, on a date more than 60 days, but less than 90 
days from the issuing of the execution, the ruling stood affirmed as to 
the disposition of the appeal without becoming a precedent. The case is 
brought back for the entire membership of the Court to consider the 
ruling of the court below. 

The record discloses that in the trial court, the parties having waived 
jury trial and agreed for the court to find the facts and to render judg- 
ment thereon, the court found facts substantially these : 

1. On 12 August, 1929, judgment was rendered in the Superior Court 
of Moore County in an action therein pending wherein Southern Security 
and Guaranty Company was plaintiff and Perey L. Gardner and another 
were defendants, in favor of plaintiff there and against defendants there, 
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and each of them, jointly and severally, in the sum of $2,000, with 
interest from a ‘certain date, and judgment was duly and regularly 
recorded and docketed in the office of clerk of Supericr Court of said 
county. 

2, On 13 August, 1932, at request of Southern Security and Guaranty 
Company plaintiff in the action entitled as set forth in above paragraph, 
execution issued by the clerk of the Superior Court of Moore County, to 
the sheriff of Moore County, commanding him to satisfy said judgment 
out of the personal property of said Percy L. Gardner and his codefend- 
ant, within said county, or if sufficient personal property could not be 
found, then out of the real estate in said county belonging to said defend- 
ants on the day when said judgment was so docketed in said county, or 
at any time thereafter, concluding with these words: ‘and have you this 
execution, together with the money, before our said court, at the court- 
house in Carthage, not less than 40 nor more than 60 days from the 
date hereof, and there to render the same to the said plaintiff.” The 
authority as quoted is embraced in a printed form to which there were 
no additions, subtractions or substitutions made by the c-erk. 

3. Pursuant to execution above referred to the sheriff of Moore 
County, “after lawful advertisement as is prescribed by the statutes,” 
and at the place designated, and on 7 November, 1932, offered for sale 
eight tracts of land, of which Percy L. Gardner, defendant in said judg- 
ment, was prior thereto the owner and in possession, when and where 
Mrs. Ruth W. Gardner became the purchaser at the price of $1,000, 
which she paid to the sheriff, who thereupon on said date executed and 
delivered to her a deed for all eight tracts of land—(the deed reciting 
that two of the tracts were subject to a $3,000 mortgage deed of record). 
The sheriff “thereupon made the return of the execution as authorized 
to do as appears from the return found on the back of the execution.” 
The deed from the sheriff to Mrs. Ruth W. Gardner was filed for regis- 
tration in the office of Register of Deeds on 26 November, 1932, and 
actually recorded on 29 November, 1932. 

4. After the sheriff delivered the deed to Mrs. Ruth W. Gardner she 
“immediately went into possession and has had control over said tracts 
of land to the exclusion of all other parties,” and subsequent to the filing 
of her deed for registration and the actual recording of it, she has sold 
and conveyed certain tracts or portions of tracts of said land and the 
plaintiffs in this action, other than herself, hold same by mesne convey- 
ances and are now in actual possession and have control thereof—she 
being possessed of those portions not sold. 

5. On 26 December, 1932, after the sale under execution and delivery 
of the sheriff’s deed to Mrs. Ruth W. Gardner as above stated, the Bank 
of Pinehurst obtained a judgment in the Superior Court of Moore 
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County against Percy L. Gardner, and another, in the sum of $1,950, 
with interest and cost, subject to certain credit, and same was duly 
docketed in the office of clerk of the Superior Court of said county. 

6. In September, 1942, defendant Bank of Pinehurst, holder and 
owner of the judgment against Percy L. Gardner, dated 26 December, 
1932. as above set forth, had the clerk of the Superior Court of Moore 
County issue an execution thereon to defendant sheriff of said county, 
by virtue of which said sheriff made Jevy upon, and advertised for sale 
all of the eight tracts embraced within the sheriff’s deed to Mrs. Ruth 
W. Gardner dated 7 November, 1932, and by order of court the sale was 
enjoined pending hearing of ihe cause. 

7. No question is involved for consideration or determination in this 
controversy as to homestead of Perey L. Gardner. 

The court, upon these facts, concluded as matters of law (a) that the 
sale on 7 November, 1932, having been made within the period of not 
less than 40 nor more than 90 days after the issuing of execution, the 
execution was at that time good in law and the sheriff possessed full 
authority to sell thereunder, and the sale by him to Mrs. Ruth W. 
Gardner is valid, and (b) that the deed from the sheriff to Mrs. Ruth W. 
Gardner vested in her all the right, title and interest of Perey L. Gardner 
in and to the lands embraced in the deed. 

Judgment was entered in accordance therewith and defendant Bank 
of Pinehurst, its agents, servants, and employees acting for it, were 
perpetually enjoined from enforcing the sale of said property under 
execution, from all of which the bank appealed to the Supreme Court, 
assigning error. 

Upon careful review of the authorities, and consideration of pertinent 
statute, C. S., 672, as amended, we are of opinion that on this record the 
decision below is correct. 

While through the long existence of this Court much has been written 
regarding sales of land under execution, each decision must be read and 
considered in the light of the facts of the case and of the common law 
or the then current statutory law. However, in all these decisions it 
appears to be a settled principle of law that the sheriff sells land by 
virtue of the power of a writ of renditiont exponas or execution, as the 
case may have been, and that when the writ expires by lmitation the 
power of the sheriff to sell land under it comes to an end. In the light of 
this principle, what is the life of the execution? 

The statute, C. S., 672, as amended by Public Laws 1927, chapter 110, 
and by Public Laws 1931, chapter 172, prescribes that “Executions shall 
be dated as of the day on which they were issued, and shall be returnable 
to the court from which they were issued not less than forty nor more 
than ninety days from said date.” By this statute the Legislature has 
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fixed the life of an execution. It begins on the day of the issuance of the 
execution, and by limitation terminates ninety days from the date of it. 
It may not be returned in less than forty days but must be returned 
in ninety days. Hence, under this statute an execution should be made 
returnable “not less than forty nor more than ninety days” from its date. 
And while failure to follow the statute makes an execution irregular, 
the life of it as fixed by the statute is not affected. 

Tt is stated in 33 C. J. S., 218, Execution, section 78, that, where as in 
this State the rule of common law has been changed regarding the time 
at which an execution should be made returnable, the writ should be 
made returnable in accordance with the applicatory statute; that when 
not made returnable at the proper time, generally such an execution is 
not void but voidable only; and that an execution ordinarily is not void 
when a return is directed within a period less than or greater than the 
period of time fixed by statute. 

The case of Jeffreys v. Hocutt, 198 N. C., 332, 1387 S. E., 177, and 
other cases cited and relied on by defendant Bank of Pinehurst, are 
clearly distinguishable in factual situation from the present case. There 
the executions had expired by statutory limitation and the sales were 
had thereafter. Verily, the executions, as characterized by Taylor, 
C. J.,in Barden v. McKinne, 11 N. C., 279, were “dead in law.” What 
is said by the Court in those decisions must be read in the light of this 
fact. On the other hand, the sale in question in the present case was had 
within the statutory life of the execution. 

But it is contended by the petitioner, Bank of Pinehurst, that an 
execution is the judgment creditor’s process, and that, as a general rule, 
it is within his exclusive control, and that in the present case the creditor 
elected to have it returned in sixty rather than ninety days from date. 
If it be conceded that the creditor has such right, it won:d not affect the 
legality and efficacy of the execution in the hands of the sheriff for the 
period fixed by the statute, but would only affect the liability of the 
sheriff for failure to make earlier return. And, even so, who could com- 
plain that the sheriff failed to make return within such lesser period ? 
Manifestly, only the judgment creditor. And in the present case the 
facts are that sheriff sold the land, collected the purchase price and made 
return to the court, from which, nothing else appearing, it will be pre- 
sumed that the creditor acquiesced in the sale. Furthermore, if it be 
conceded that the judgment debtor had a right to object to sale as made, 
the facts are that prior to the date of sale the debtor was in possession 
of the land, and that immediately after the sale the purchaser at the sale 
went into and has since remained in possession, from which, nothing else 
appearing, it may be inferred that the debtor acquiesced in the sale and 
surrendered possession. Indeed, as defendant Bank of Pinehurst did 
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not obtain its Judgment until more than a month had elapsed after the 
sale it was not a party in interest. And, so far as the record shows, it 
failed to take any steps to enforce its judgment until September, 1942, 
after the lien of the judgment under which the sale of 7 November, 1932, 
was made had expired, and at a time when right of purchaser at that 
sale to be placed in statu quo had likely been impaired. 

The petition is 

Dismissed. 


WILSON 8S. LOCKHART vy. KATHERINE LOCKHART. 


(Filed 10 November, 1943.) 
1. Divorce §§ 2a, 12— 


The effect of 2 judgment of divorce a mensa et thoro with alimony is to 
legalize the separation of the parties, which had theretofore been an 
abandonment on the part of one of them. It does not sever the marriage 
tie. 


2. Divorce § 2a— 

A legal separation for the requisite period of two years is ground for 
divorcee under ch. 100, Public Laws of 1937, Michie’s Code, 1659 (a). The 
separation here contemplated includes a ‘‘judicial separation” as well as 
one brought about by the act of the parties, or one of them. 


Appear by plaintiff from Williams, J., at June Term, 1943, of Wake. 

Civil action for absolute divorce on the ground of two years’ separa- 
tion. 

The complaint, filed 27 January, 19438, alleges: 

1. That plaintiff and defendant were married 21 November, 1931, 
and intermittently lived together as husband and wife until 11 March, 
1940, when they separated. 

2, That plaintiff and defendant have lived separate and apart for two 
years and more, next immediately preceding the filing of the complaint, 
and the plaintiff has been a resident of the State for the requisite period 
of one year, etc. 

The defendant answered, admitted the marriage, and alleged in bar 
that the separation took place in 1936 as a result of plaintifi’s wrongful 
abandonment of the defendant; that the character of the separation was 
adjudged in 1940 in a prior action wherein the defendant was granted 
a divorce a mensa et thoro and alimony. 

The plaintiff rephed, admitted the former proceeding, and pointed out 
that his present action is for two years’ separation beginning since the 
judgment of 1940. 
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The court being of opinion that as the parties had not lived together 
since 1936, the separation began at that time and not in 1940, and 
accordingly directed a verdict for the defendant. Exception. 

Plaintiff appeals, assigning errors. 


F. J. Carnage and Thomas W. Ruffin for plaintiff, appellant. 
Frank P. Spruill, Jr., for defendant, appellee. 


Stacy, C. J. The question for decision is whether a judicial separa- 
tion from bed and board for two years affords ground for divorce under 
ch. 100, Public Laws 1937. The law answers in the affirmative. Com- 
pare Sitterson v. Sitterson, 191 N. C., 319, 181 S. E., 641; Lee v. Lee, 
182 N. C., 61, 108 S, E., 352. 

The plaintiff brought an action in 1939 for divorcee on the ground of 
two years’ separation. The defendant answered, admitted the separation 
since 1936, and set up a cross action for a divorcee a mensa et thoro and 
alimony, alleging that the plaintiff had wrongfully abandoned the 
defendant and their minor child. C. 8., 1660 and 1665; Pharr v. Pharr, 
ante, 115. In this proceeding, the jury answered the issues in favor of 
the defendant, and by consent, alimony and counsel fees were fixed in the 
judgment, which was entered at the February Term, 1940, Wake Supe- 
rior Court. 

The effect of this judgment was to legalize the separation of the parties 
which theretofore had been an abandonment on the part of the plaintiff. 
He could not thereafter be charged with desertion. Weld v. Weld, 27 
Minn., 330, 7 N. W., 267. It did not, however, sever the marriage tie. 
Cooke v. Cooke, 164 N. C., 272, 80 S. E., 178. 

The present action 1s for two years’ separation since the 1940 judg- 
ment. A legal separation for the requisite period of two years is ground 
for divorce under ch. 100, Public Laws 1937, which will appear in the 
General Statutes of 1943 as G. S. 50-6. Byers v. Byers, ante, 85; Lock- 
hart v. Lockhart, cbid., 128. The language of the statute is, that mar- 
riages may be dissolved and divorcees granted “on application of either 
party, 1f and when the husband and wife have lived separate and apart 
for two years.” Oliver v. Oliver, 219 N. C., 299, 138 8. E. (2d), 549; 
Archbell v. Archbell, 158 N. C., 408, 74S, E., 327. The separation here 
contemplated, unrestricted as it is, includes a “judicial separation” as 
well as one brought about by act of the parties, or one of them. Cooke 
v. Cooke, supra. 

Perhaps it should be noted that in the prior proceeding between the 
parties hereto the defendant filed a cross action for divorce @ mensa under 
C. S., 1660, a permissible practice with us, Cook v. Cook, 159 N. C., 46, 
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74 8. E., 639, whereas in Byers v. Byers, supra, the defendant there 
proceeded in an independent action for alimony without divorce under 
C. 8., 1667. The purpose and effect of the two proceedings are not the 
same. Shore v. Shore, 220 N. C., 802, 18 8. E. (2d), 353. 

There was error in directing a verdict for the defendant. 

New trial. 


STATE v. JOHN WILLIE REDFERN. 
(Filed 10 November, 1948.) 


1. Tria] § 29a: Criminal Law § 53a— 


Since the charge should be considered contextually, it is not essential 
that the court charge the jury as to the law in connection with each con- 
tention of the parties. The better rule is for the court to give (1) a 
summary of the evidence; (2) the contention of the parties; and (8) an 
explanation of the law arising on the facts. 


2. Criminal Law 8§ 41f, 538a— 


On a trial of an indictment for murder. where the court, in giving one 
of the State’s contentions, said that the jury ought to scrutinize the evi- 
dence of the defendant because of his interest in the outeome of the 
verdict, there is no error, since the court, in explaining the law arising 
on the facts, gave the correct instructions relative to the weight and 
eredibility to be given the testimony of interested witnesses and parties 
testifying in their own behalf. 


AppEaL by defendant from Burney, J., at May Term, 1948, of Waxer. 

Criminal prosecution, tried upon indictment charging defendant with 
the murder of one Zeb Sturdivant. Verdict: Guilty of murder in the 
first degree. Judgment: Death by asphyxiation. 

The defendant appeals, assigning errors. 


ittorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
A. B. Breece and Thomas W. Ruffin for defendant. 


Denny, J. The defendant’s first exception is to the following portion 
of his Honor’s charge: “You will remember what he said about that, 
and he asked him why did he want to shoot him and he said because he 
was afraid he would shoot him, so the State savs vou ought to scrutinize 
the evidence of the defendant because of his interest in the outcome of 
your verdict in this case; that you ought to be satisfied and beyond a 
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reasonable doubt that the defendant is guilty of the crime of murder in 
the first degree and that you ought to so find.” 

The defendant contends that in giving one of the contentions of the 
State, to wit, that the jury ought to scrutinize the evidence of the defend- 
ant because of his interest in the outcome of the verdict, the Court com- 
mitted prejudicial error by omitting to add that after they had scruti- 
nized the evidence of the defendant if they found it worthy of belief 
it would be their duty to give to the defendant’s evidence the same weight 
and credibility of that of any disinterested witness. 

This exception cannot be sustained, since the Court, in connection with 
the explanation and declaration of the law arising on the facts, gave the 
correct instruction relative to the weight and credibility to be given the 
testimony of interested witnesses and parties testifying in their own 
behalf. On this question his Honor charged: “. . . In determining the 
weight to be given to the testimony of the witnesses you are authorized 
and it is your duty to consider the relationship of the witnesses to the 
party, 1f any is shown, their interest, if any, in the result of the action, 
their prejudice or bias, if any exists, and taking into consideration such 
relationship, interest, bias or prejudice in determining what weight you 
will give to their testimony, but the court charges you that if, after such 
consideration you find that such witnesses have testified truthfully it will 
be your duty to give to the testimony of such witness the same weight and 
credit that you would give to any disinterested or unbiased witness.” 

Since the charge should be considered contextually. S. v. Hairston, 
222 N. C., 455, 23 S. E. (2d), 885; S. v. Manning, 221 N. C., 70, 18 
S. E. (2d), 821; S. v. Shepherd, 220 N. C., 877, 17 S. E. (2d), 469; 
S. v. Henderson, 218 N. C., 518, 11 S. E. (2d), 462; S. v. Smith, 217 
N. C., 591, 9 S. E. (2d), 9, it is not essential that the court should 
charge the jury as to the law in connection with each contention of the 
parties. In fact, the better rule or practice is for the court to give (1) a 
summary or recapitulation of the evidence; (2) a statement of the con- 
tentions of the parties; and (3) an explanation and declaration of the 
law arising on the facts. 

We have carefully examined the other exceptions and they cannot be 
sustained. 

In the trial below, we find 

No error. 
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STATE v. ALBERT BENTLEY. 
(Filed 24 November, 1948.) 


1. Criminal Law § 54b— 


Where all the evidence points to a graver crime and the jury’s verdict 
is for an offense of a lesser degree, although illogical and incongruous, it 
will not be disturbed, since it is favorable to the accused. C. S., 4639. 


2. Assault and Battery § 14: Criminal Law § 53d— 


When accused is indicted, under C. 8., 4214, for an assault with intent 
to kill and with a deadly weapon, the omission, by the court in its charge, 
of “assault with a deadly weapon” from the catalogue of permissible ver- 
dicts, does not deprive the jury of the statutory. authority to consider it. 


3. Criminal Law §§ 54b, 56— 


The fact that the jury convicted the defendant of assault with a deadly 
weapon, after it had acquitted him in a previous part of the verdict of 
assault with a deadly weapon doing serious injury, does not entitle him 
to his discharge on his motion in arrest of judgment. 


Stacy, C. J., concurring. 


Aprray by defendant from Rousseau, J., at August Term, 19438, of 
CALDWELL. 


The defendant was tried at the stated term of Caldwell Superior Court 
upon a bill of indictment charging as follows: 

“The Jurors for the State upon their oath present, That Albert Bent- 
ley, late of the County of Caldwell, on the 10th day of April, in the year 
of our Lord one thousand nine hundred and forty-three, with force and 
arms, at and in the County aforesaid, unlawfully, wilfully and feloni- 
ously did commit an assault with the intent to kill upon one Glenn Adkins 
with a certain deadly weapon, to wit: a shotgun and did then and there 
shoot him the said Glenn Adkins in the chest, hand and face thereby 
severing muscles, flesh, leaders, veins and causing the loss of the sight of 
one eye, which said felonious assault resulted in serious injury but did 
not result in death, against the form of the statute in such case made and 
provided and against the peace and dignity of the State.” 

The charge is brought under chapter 101, Public Laws of 1919, 
Michie’s Code of 1939, section 4214, and the indictment follows the 
language of the statute. 

The evidence of the State may be summarized as follows: 

Glenn Adkins, upon whom the assault was committed, in company 
with his brother, drove up to defendant’s house in the nighttime and 
parked the car, and then went up to the house and called, asking where 
Goldie McLean or Goldie Brown lived, and was informed that she lived 
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next door. Thereupon, witness went up to the indicated house and 
asked the people there if these folks had come in from work, and having 
been informed that they had not, he turned around and went back 
through the yard where the car was parked. Witness called defendant 
again and asked whether he knew if Goldie Brown or Goldie McLean 
had come in from work, and defendant replied that he didn’t know 
anything about it and told him to leave. Witness stated that they were 
leaving the house when defendant reached and got a shotgun and pre- 
sented it. There was further talk about whether the witness and his 
brother were going to leave, and when they were 40 or 50 yards from the 
house, defendant called, the witness turned, and just then defendant fired 
the gun and four shots went into Adkins’ chest and one put out an eye. 
“The ball is there, but I cannot see out of it.” Witness stated that he 
had never seen Bentley before and had had no cross words with him. 

On cross-examination, witness stated that he was in the community 
looking for Goldie McLean; that he had been indicted for larceny of a 
middling of meat, but had been acquitted; and one time for driving 
under the influence of whiskey. He also had a little trouble in West 
Virginia, where they got him for being drunk. 

Monty Adkins stated that he was with his brother Glenn on the night 
in question, and drove to defendant’s house. They had gone to Valmead 
Cotton Mill and got to talking about seeing Lillie Brown, and turned 
back and went up there, driving a little while at a time, stopping and 
talking. They parked the car at the gate, walked up and hollered and 
inquired for Goldie McLean, and was told that she lived up the hollow. 
They went up there and asked if Lillie Brown was there, and Goldie 
McLean hollered and answered from the inside of the house that she had 
not come back from work. They started back to the car and seeing the 
light in Bentley’s house, asked if Lillie Brown had come back from work. 
Bentley ordered them off the place and Glenn said they would be glad to 
go. While they were walking back to the corner of the yard, Bentley 
threw down a hatchet which he had, took a shotgun and presented it to 
them. 

When the defendant first ordered them out of the yard, they were . 
about fifteen feet from the door. When the shot was fired, witness testi- 
fied they were about fifty feet away. While they were walking out they 
turned when defendant hollered, “I will see you fellows in a few min- 
utes.” This witness stated he got several shots, and his brother was shot 
on the knuckles and asked witness to drive. 

Witness stated that both he and his brother were married and that 
they were out looking for women. He had heard some talk of Goldie 
McLean’s reputation, but he was looking for Lillie Brown, who had the 
same reputation as Goldie McLean. After Mr. Bentley told them the 
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girl did not stay there, they stopped again and asked for her because 
they saw the light on. They thought they would find out whether she 
had come back. Witness had been drinking whiskey, but did not know 
whether his brother had or not; had no whiskey with them. 

The defendant testified that he had just gotten back home from Eliza- 
beth City when the Adkins brothers came up to the premises in a boister- 
ous manner, speaking loudly and cursing, and had previously been run- 
ning their car up and down the road practically all night. The brothers 
wanted to know where Lillie Brown lived and were informed that she 
did not stay there. They then started cursing defendant, who told them 
to get away, and was told that they would leave “when they got damned 
good and ready.” The brothers then went up to the next house and 
after about ten minutes, came back and began to beat on the side of the 
house. It was then daylight, and defendant was sitting in a chair at the 
door. The Adkins brothers said that they wanted something to eat, 
wanted breakfast, and were told that defendant had no breakfast. They 
then began cursing defendant obscenely. Glenn Adkins and his brother 
stood cursing awhile and then went out into a private road between 
the two houses, stopped and began cursing again. Defendant got a 
single-barrel shotgun, went to his room and got shells, and found the 
brothers, when he returned, walking back up the road toward the house, 
and defendant told them to come no further. They replied that they 
would make shoestrings out of Bentley, and then Bentley told them to 
come no further or he would shoot. They were 30 to 40 yards away 
when he shot. He stated that he was afraid the two men would come 
back and knew he could not do anything with them unless he used some 
kind of weapon. They were pretty drunk. Defendant admitted that he 
had had trouble in court. 

Josephine Seehan corroborated the defendant in the principal features 
of his testimony. 

At the close of the State’s evidence and at the close of all the evidence, 
defendant moved for judgment as of nonsuit, which was denied. The 
case was submitted to the jury, which rendered its verdict as follows: 
“That the said Albert Bentley is not guilty of ‘an assault with a deadly 
weapon with the intent to kill, ‘not guilty of an assault with a deadly 
weapon doing serious injury,’ and to the question of the Clerk as to how 
they did find, they replied: ‘Guilty of assault with a deadly weapon.’ ” 

The defendant thereupon, through his counsel, moved the court that 
he be discharged upon the ground that the issue upon which the jury 
returned a verdict of guilty was not submitted to it. Motion was over- 
ruled, and defendant excepted. Thereupon, the defendant moved in 
arrest of judgment for the reason that the verdict was insufficient to 
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support the judgment pronounced. The motion was overruled, and 
defendant excepted. 

Judgment followed that the defendant be confined in the common 
jail of Caldwell County for six months and assigned to work on the 
roads under the control and supervision of the State Highway and 
Public Works Commission. 

Whereupon, the defendant appealed, assigning error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Ithodes for the State. 
W. H. Strickland for defendant, appellant. 


SeaweEL., J. Defendant’s challenge to the trial draws into the dis- 
cussion the verdict, the evidence, and a relevant part of the instructions 
to the jury. It is in their correlation the defendant finds reason for his 
discharge; and in the same correlation, the State finds cause for his 
detention. 

In some features the case at bar closely resembles S. v. Gregory, ante, 
415. We refer to it for an analysis of the statute under which the 
present indictment was brought, and for a discussion of the validity of 
convictions thereunder of lesser grades of assault than that charged. 
C.S., 4689; S. v. Goff, 205 N. C., 545, 551, 172 S. E., 407; S. v. Hefner, 
199 N. C., 778, 155 S. E., 879; S. x. Strickland, 192 N. C., 253, 134 
S. E., 850. 

Defendant has addressed no argument to the support of his general 
demurrer to the evidence, and the exception is presumably abandoned. 
Rule 28; In re Will of Beard, 202 N. C., 661, 163 S. E., 749; Gray v. 
Cartwright, 174 N. C., 49, 93 S. E., 432. 

Under the exception to the refusal to discharge the defendant, counsel 
does, however, argue specially that there was no evidence pointing to the 
offense of “assault with a deadly weapon” upon which the sentence of 
the court rested. 

If we are to understand the appellant to base his demand for discharge 
merely on the fact that the jury by an act of grace has found him guilty 
of a minor offense, of which there is no evidence, instead of the more 
serious offense charged, this is to look a gift horse in the mouth; more 
especially, since the conclusion that there is no evidence must be reached 
by conceding that all the evidence, including the admission of the defend- 
ant, points to a graver crime. Such verdicts occur now and then, despite 
the efforts of the courts to discourage them. When they do, although 
illogical or even incongruous, since they are favorable to the accused, it 
is settled law that they will not be disturbed. 8S. v. Robertson, 210 
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N. C., 266, 186 8. E., 247; S. v. Smith, 201 N. C., 494, 160 S. E., 577; 
DO. %. Cov, 201N.C., 357, 160 8, B.-3583 iS. oe Spain, 2OLN.-C.. 571, 
573, 160 S. E., 8384; S. v. Ratcliff, 199 N. C., 9, 153 S. E., 605; S. v 
Johnston, 119 N. C., 883, 26 S. E., 163. 

We consider the motion in arrest of judgment. This is predicated 
upon the instructions to the jury that they might find the defendant 
“ouilty as charged, guilty of assault with a deadly weapon doing serious 
injury, or acquit.” It is argued that this instruction had the effect of 
resolving the charge into a bill with counts containing the offenses 
actually listed, and that the omission to charge the jury that they might 
find the defendant guilty of an assault with a deadly weapon withdrew 
that offense from their consideration, with the result that the verdict 
is tantamount to an acquittal. In support of this, counsel cites and quotes 
S.v. Thompson, 95 N. C., 596: 

“If upon the trial of an indictment, containing several counts, the 
jury is directed to confine its investigation to one count only, a general 
verdict of guilty will be construed as an acquittal on all the counts with- 
drawn from the consideration of the jury.” 

There is early precedent for a bill of indictment containing counts, in 
which various types of assault are separately charged; S. v. McNeill, 
75 N. C., 15—to which we refer below. However, where the indictment 
is for a specific statutory crime, as it is here, under C. S., 4214, that 
practice 1s not followed and is not recommended. The crimes of which 
the defendant might be found guilty under the indictment in the case at 
bar were still before the jury and their warrant for so finding remained 
in the statute. 

If there 1s an anomaly here, it is brought about by pertinent statutes ; 
and in dealing with it the Superior Court has for a long time been able 
to discharge its duty and live at peace with the law. Under C. S., 564, 
the judge must confine himself to the evidence in giving his instructions 
to the jury: “He shall state in a plain and correct manner the evidence 
given in the case and declare and explain the law rising thereon.” 
Instruction under the statute is the law geared to the facts. In inform- 
ing the jury as to their duty, we have never held that it is incumbent 
on the court, under this statute, to go beyond the evidence or advise the 
jury they may ignore its absence and find the accused guilty of a minor 
offense, which could only be reached by the process of arbitration. S. v. 
Cox, supra; S. v. Spain, supra. Frankly, however, it seems to be con- 
ceded that such is the privilege of the jury under the statutes cited. It 
is more than questionable whether the court can, by any sort of restric- 
tion, withdraw from the jury a power it derives from a positive statute. 
At any rate, the court has not attempted to do so through the doubtful 
expedient of rationalizing the law. 


‘ 
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The omission of “assault with a deadly weapon” from the catalogue of 
permissible verdicts did not deprive the jury of the statutory authority 
to consider it. 

The jury, however, not only found the defendant guilty of assault with 
a deadly weapon, but it acquitted him in a previous part of the verdict of 
assault with a deadly weapon doing serious injury. It is contended 
that there is no specific offense known as “assault with a deadly weapon 
doing serious injury” and that, therefore, the clause “doing serious in- 
jury” must be regarded as surplusage, with the result that the defend- 
ant in one part of the verdict stands acquitted of assault with a deadly 
weapon, while in a later part of the verdict he is found guilty of that 
offense, which should entitle him to his discharge on his motion in arrest 
of judgment. The history of legislation on the subject of assaults and 
precedent based thereon do not support this contention. 

Chapter 167, Laws of 1868-69, dealing with punishment of assaults, 
sets up a scheme somewhat similar to C. S., 4215, by which assaults 
are classified and punished according to specified aggravations of the 
offense. That law was repealed by the Laws of 1870-71, whereby, with 
certain exceptions, the named offenses were reduced from felonies to 
misdemeanors. S. v. Smith, 174 N. C., 804, 93S. E., 910; S. v. Tyson, 
ante, 492, 494. However, the 1919 statute—C. S., 4215—carries 
forward the main features of the Laws of 1870-71, classifying assaults 
with or without aggravation for the purpose of fixing the punishment: 

“4215, PUNISHMENT FoR AssauLT. In all cases of assault, with or 
without intent to kill or injure, the person convicted shall be punished 
by fine or imprisonment, or both, at the discretion of the court: Pro- 
vided, that where no deadly weapon has been used and no serious damage 
done, the punishment in assaults, assaults and batteries, end affrays shall 
not exceed a fine of fifty dollars or imprisonment for thirty days; but 
this proviso shall not apply to cases of assault with intent to kill,” ete. 

In 8S. v. McNeill, supra, the defendant was indicted under the Laws of 
1868-69 on a bill containing three counts: The first for an assault with a 
deadly weapon, with intent to kill; the second, for an assault with a 
deadly weapon, with intent to injure; and the third for a common assault 
and battery. The court, we think properly, entertained the count for an 
assault with a deadly weapon, with intent to injure—although we are 
not aware that this had been set up separately as a statutory offense or 
that 1t was so regarded at common law. The point is, no matter whether 
we consider classification of assaults in the statute defining their punish- 
ment as creating, by necessary inference, statutory offenses of a distinct 
nature—and we do not intend to so decide—or whether the practice has 
been to submit to the jury along with the basic assault the distinguishing 
circumstances of aggravation, which we think more likely, we do not 
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find in the instant case a serious departure from practice in the instruc- 
tions or the response by the jury. 

We are of the opinion that the clause “doing no serious injury” cannot 
be regarded as surplusage. It was responsive both to the charge of the 
court and the wording of the statute, and merely amounts to a finding 
that the assault produced no serious injury. When the proposition was 
formally presented to the jury on an integral basis, they had to accept 
it or reject it, and would scarcely undertake to analyze it or “spell it 
out.” 

Taken in connection with the evidence and the charge of the court— 
&. v. Jones, 211 N. C., 735, 190 S. E., 733; S. v. Whitley, 208 N. C., 
661, 664, 182 S. E., 3838—we think the verdict is acceptable in law, and 
its effect is to find the defendant guilty of assault with a deadly weapon 
—and no more. It is sufficient to sustain the judgment. 

We find 


No error. 


Stacy. C. J., concurring: In charges of assault with varying degrees 
of aggravation, the jury may convict of the assault and acquit, in whole 
or in part, of the circumstances of aggravation. C. S., 4639; 1 Russell 
on Crimes, 1030; Cornelison v. Commonwealth, 84 Ky., 583, loc. cit. 601, 
2S. W., 235; 6C. J. S., 915. This is what was done here. 

The defendant is charged with an assault with a deadly weapon with 
intent to kill, inflicting serious injury not resulting in death. This is 
made a felony by C. S., 4214. 9. v. Clegg, 214 N. C., 675, 200 S. E., 
871; S. ». Hefner, 199 N. C., 778, 155 S. E., 879; S. v. Redditt, 189 
N. C., 176, 126 S. E., 506; 26 Am. Jur., 577-578. 

Under this bill and the record in the case, it was permissible to convict 
the defendant of “a less degree of the same crime charged” therein, t.e., 
an assault, or assault and battery, accompanied with circumstances of 
less aggravation than that charged in the bill of indictment. C.S., 4640; 
S.v. DeGraffenreid, ante, 461; S. v. Burnette, 2138 N. C., 1538, 195 8S. E.., 
356; S. r. Keaton, 206 N. C., 682, 175 S. E., 296; S. v. Watkins, 200 
N. C., 692, 158 S. E., 393 (coneurring opinion); S. v. Robinson, 188 
N. C., 784, 125 8. E., 617. These less-aggravated assaults as revealed by 
the evidence and heretofore recognized by our decision, would seem to be: 

1. Assault with deadly weapon with intent to kill. S. v. Boyden, 35 
N. C., 505; S. v. Gregory, ante, 415. 

2. Assault with deadly weapon, without intent to kill, but with intent 
to injure. S. v. McNeill, 75 N. C., 15; &. v. Smith, 174 N. C., 804, 
93 S. E., 910. 


gyre 
~J 
cS 


IN THE SUPREME COURT. [223 
DICKENSHEETS tv. TAYLOR. 


3. Assault with deadly weapon. S. v. High, 215 N. C., 244,18. E. 
(2d), 563; S. v. Elmore, 212 N. C., 531, 193 S. E., 7138; 8. «. Hefner, 
supra; S. v. Sudderth, 184 N. C., 753, 114 S. E., 828. 

4. Common assault and battery. C. S., 4215; 8. v. McNeill, supra; 
S. v. Harnest, 98 N. C., 740, 4 8S. E., 495. 

5. Simple or common assault. S. v. Strickland, 192 N. C., 253, 184 
S. E., 850; S. uv. Morgan, 25 N. C., 186; S. v. Davis, 28 N. C., 126. 

True it is, that all these less-aggravated assaults are misdemeanors 
sinee the repeal of sections 7 and 8 of ch. 167, Laws 1868-69, in which 
the first two were made punishable by imprisonment in the State’s 
Prison. Ch. 48, Laws 1870-71; C. S., 4171; S. vo. Smith, supra; 8. v. 
McNeill, supra. 

The practice in respect of a several-count bill, separately stated, where 
one or more counts are withdrawn from the jury’s consideration, or 
the jury returns a verdict of guilty on one count and says nothing about 
the others, is not to be confused with the practice authorized by C. S., 
4640, which permits a conviction of a “less degree of the same crime” 
when included in a single count. S. v. Hampton, 210 N. C., 283, 186 
S. E., 251, 

The appeal presents no question of jurisdiction or limitation of pun- 
ishment. C. S., 1481-1436-1437-4215; S. v. Johnson, 94 N. C., 863; S. v. 
Smith, supra; S. v. Tyson, ante, 492; 8S. v. Ritter, 199 N. C., 116, 
154 8. E., 62. 


HAROLD W. DICKENSHEETS anp Wire, NELLIE B. DICKENSHEETS, 
AND JAMES A. HUDSON, Trustes, v. W. C. TAYLOR and Wire. ELIZA- 
BETH TAYLOR. 

(Filed 24 November, 1948.) 

1. Pleadings § 1314— 

The office of a demurrer is to test the sufficiency of a pleading. admit- 
ting for the purpose the truth of the allegations of fact contained therein, 


and ordinary inferences of fact, necessarily deducible therefrom, are also 
admitted. 


2. Pleadings § 38a— 


Both the statute, C. 8., 535, and the decisions of this Court require that 
the pleading be liberally construed, and that every reasonable intend- 
ment and presumption must be in favor of the pleader. A pleading must 
be fatally defective before it will be rejected as insufficient. 


3. Appeal and Error §§ 37c, 37e— 


On appeal from a ruling of the lower court that plaintiffs are entitled 
to an easement and an injunction against defendants, preventing its ob- 
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struction. where the facts on which the ruling is based are conflicting 
and uncertain, the judgment below will be vacated and the cause re- 
manded for further proceedings. 


AppraL by defendants from Krvin, Jr., Special Judge, at May Term, 
1943, of Rowan. 

Civil action to remove cloud upon title, heard upon demurrer ore tenus 
to complaint and upon motion for mandatory injunction requiring de- 
fendants to remove certain obstructions over certain abandoned portion 
of highway over which plaintiffs claim easement. 

Plaintiffs, in complaint as originally filed, summarily stated, allege: 

1. That subject to a deed of trust to their co-plaintiff, the plaintiffs 
Dickensheets are the owners in fee of a certain specifically described lot 
of land in Rowan County, North Carolina, bounded on the west by the 
east side of “the right a way limit” of N. C. Highway No. 601, on 
which it abuts for 201.5 feet, and on the east by the “center line of the 
Mocksville Road (now shanconed)” on which it abuts for 203 feet, and 
on the north and south by lands of defendants—“together with the right 
of ingress, egress and regress” over and upon a specifically described strip 
of land thirty feet in width lying west of the center line of said aban- 
doned Mocksville Road, that is the western half thereof, and extending 
from the north line of the Dickensheets’ lot, above described, in a south- 
westerly direction 287 feet more or less to the point of intersection of 
said abandoned Mocksville Road with the N. C. Highway No. 601. 

2. That defendants claim to own in fee simple the strip of land last 
above described freed of “any right of way or encumbrance”’ of the plain- 
tiffs. And that defendants based such claim on these facts: (a) That 
in the vear 1923 defendants obtained a deed from M. L. Jackson and 
wife for a specifically described tract of land containing 2.8 acres, 
situated about one and a half miles from Salisbury on the new Mocks- 
ville Road, ealling for and lying west of that road. (b) That subse- 
quently and in the year 1926 defendants conveyed to George Howard and 
wife a part of the land so acquired by them from M. L. Jackson and 
wife, which may be described as a parallelogram, calling for and abutting” 
two Hisnaved feet in width on “the west side of the new Mocksville Road,” 
and extending westerly for four hundred feet. (c) That at the time i: 
both these conveyances the State of North Carolina “was keeping open 
said road” and continued to do so until the late fall of the year 1941, 
when N. C. Highway No. 601 was opened and the new Mocksville Road, 
so-called in said conveyances, was abandoned by the State as a public 
road in so far as maintenance was concerned, by reason of which defend- 
ants claim that the strip of land lying between the center line and the 
west edge of said abandoned highway reverted to them, freed of public 
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or private right to use it as a highway and that they have the right to 
close it. 

3. That the claims of defendants, as above set forth, are invalid for 
that: (a) The call for “the west side of the new Mocksville Road,” in 
the deed from defendants to George Howard and wife, carried “the title 
to the center of the way,” thereby vesting in them the fee in and to the 
strip of land immediately adjoining the lot conveyed to them by said 
deed from the west edge to the center line of the road; (b) the roadway 
being then in existence and abutting the property conveyed by said deed, 
defendants are estopped to deny the existence of an easement or right of 
way on the part of plaintiffs over the roadway; (c) the abandoned road- 
way being the only way plaintiffs have for ingress and egress to and 
from their premises, defendants have no right to obstruct same, and their 
claims adverse to plaintiffs constitute a cloud upon plaintiffs’ title. 

And plaintiffs, in amendment to original complaint, and for a second 
cause of action, briefly stated, allege: 

1. That the lot of which plaintiffs Dickensheets are the owners, the 
same as that described in the original complaint, and upon which they 
have constructed and now occupy their home, abuts upon the abandoned 
portion of the Salisbury-Mocksville Highway, which has been a public 
highway in general and continuous use by the public for more than 20 
years next preceding the institution of this action—having been taken 
over and controlled and hard-surfaced, improved and maintained by the 
State Highway Commission of North Carolina under Public Laws 1921, 
chapter 2—and which provided to predecessors in title of plaintiffs, and 
now provides to them their only means of ingress and egress in and to 
their said premises. 

2. That during the year 1941 the State Highway Commission re- 
routed the aforesaid Salisbury-Mocksville Highway, the same being N. C. 
Highway No. 601, at a point 100 or more feet south of plaintiffs’ prem- 
ises and thereafter abandoned, in so far as maintenance by the State is 
concerned, that section of said highway—a curve approximately 500 feet 
in length, upon which said premises abut. 

3. That since such abandonment of said section by the State Highway 
Commission plaintiffs have continued to use and enjoy easement therein, 
sald easement providing their only means of ingress and egress in and to 
their property, but that defendants, without lawful right or authority, 
have erected barriers, iron posts and barbed wire across and taken 
possession of a portion of said abandoned highway, by reason of which 
plaintiffs as well as others having business over and rights in the free 
and lawful use of said highway have been interrupted in, and prevented 
from the lawful and proper use of their premises—which unlawful and 
wrongful conduct upon the part of defendants has worked and continues 
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to work irreparable “harm and damage” to plaintiffs for which they have 
no adequate remedy at law—and they pray mandatory injunction. 

Defendants, in answer filed, deny: (1) That plaintiffs have properly 
described the lot which they own, contending that the description calls 
for the west side and not the center of the road, and that hence they 
acquired no property right in and to the land covered by the highway. 
(2) That defendants owned the fee in that portion of the highway, from 
the center line to the west side adjoining the property of plaintiffs, 
subject to the right of way of the State Highway Commission, and that 
when same was abandoned by that Commission, it reverted to defendants 
as owners in fee and entitled to immediate and uninterrupted possession, 
and that same was no longer subject to the right of ingress, egress and 
regress either as a private or public road or driveway, and no easement 
accrued therein to plaintiffs, the public or anyone else, and that plaintiffs 
have no right therein. 

And by way of further answer, defendants, among other things, aver 
that the front of the lot of plaintiffs adjoins the eastern line of the right 
of way of the newly constructed and paved U. S. Highway No. 601, from 
Salisbury to Mocksville, that is, the highway referred to in the complaint 
as N. C. Highway No. 601, for two hundred feet, the entire width of the 
lot, and plaintiffs thereby have access to said highway to which an 
entrance to plaintiffs’ lot may be made easily and at a minimum cost, 
and hence they deny that the abandoned portion of the old Mocksville 
Road is the only means of ingress and egress open to plaintiffs. 

Upon the allegations in the complaint and amended complaint and on 
motion of plaintiffs an order was entered requiring defendants to appear 
and show cause why a mandatory injunction should not be granted re- 
quiring them to remove all obstructions on that portion of the Mocksville 
Road which was abandoned by the State Highway and Public Works 
Commission, successor to State Highway Commission. 

Upon hearing on such order the court, finding the facts as to owner- 
ship of premises by plaintiff, as to abandonment of the section of the 
highway, and as to erection of barriers by defendants, as set forth in the 
complaint and stating (a) that “the plaintiffs have no other means of 
ingress and egress to and from said premises,” and (b) that the conduct 
of defendants in exercising dominion over the road is continuing and will 
work irreparable injury to plaintiffs, ordered defendants to remove the 
obstructions, and restrained them from erecting other obstructions until 
final determination of the cause. 

When the action came on for final hearing in court below, defendants 
demurred ore tenus to the complaint, and same was overruled, and they 
excepted. 
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Further upon such final hearing, the parties agreed upon facts sub- 
stantially these: 

1. In the year 1923 defendants obtained a deed from M. L. Jackson 
and wife for a tract of land containing 2.8 acres, situated about a mile 
and a half from and outside the limits of the city of Salisbury and call- 
ing for and lying west of the center line of the then new Mocksville 
Highway, a public highway extending from Salisbury in Rowan County 
to Mocksville in Davie County, which was maintained and improved from 
time to time by the governing authorities of Rowan County until main- 
tenance thereof was taken over by the State Highway Commission under 
chapter 2 of Public Laws 1921, and thereafter maintained by the State 
Highway Commission until the fall of 1941, when a portion of it was 
abandoned and has not since been maintained by the State Highway 
and Public Works Commission as hereinafter stated. Altogether, the 
highway was so maintained for a period of more than 21 years prior to 
such abandonment. 

2. In the year 1926 defendants sold and conveyed to George Howard 
and wife a lot located about the center and on the concave side of a curve 
approximately five hundred feet long, in the Mocksville Highway re- 
ferred to in the above paragraph, and in shape of a parallelogram 200 
feet by 400 feet, specifically described as follows: “Beginning at a stake 
on the west side of said new Mocksville Road, a new corner of Dr. W. C. 
Taylor’s property, thence a new line north 82 deg. 30 min. west 400 feet 
to a stake, Dr. W. C. Taylor’s corner; thence north 31 deg. East 200 
feet to a stake, Dr. W. C. Taylor’s corner; thence South 82 deg. 30 min. 
East 400 feet to a stake on the west side of the new Mocksville Road; 
thence with the west side of the road in a southerly direction 203 feet to 
the Beginning.” 

3. In the year 1941 the State Highway and Public Works Commission 
re-routed on a straight course that part of the Mocksville Road, that is 
U.S. Highway No. 601, in the curve referred to in preceding paragraph, 
and as a result a part of the land described above in paragraphs one and 
two of these facts lay east of the new location and west of the Mocksville 
Road referred to as the new Mocksville Road in the description set out in 
paragraph two. And the State Highway and Public Works Commission 
then abandoned and has not since maintained, or exercised any dominion 
or contro] over that section of the road within the curve which was 
eliminated by so straightening the road. The northern terminus of the 
curve so eliminated was a bridge, which was removed when such abandon- 
ment took place, since which time there has been no way to enter said 
abandoned section from its northern terminus. 

4. On 6 February, 1941, the State of North Carolina, acting on behalf 
of its agency, the State Highway and Public Works Commission, having 
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prior thereto, acquired title in fee simple to at least that part of the 
lot of land conveyed by defendants to George Howard and wife, as last 
described hereinabove in paragraph two, lying between the old and new 
locations, and that part covered by the right of way of the new route, 
conveyed to William Harden and wife, and they in turn by deed dated 
29 April, 1941, conveyed to plaintiffs, that part of said lot lying between 
the old and new routes by the following description: 

“Beginning at a stake on the west side of the old Mocksville Highway, 
Route U. 8S. 601, original southeastern corner between Dr. Howard and 
Dr. W. C. Taylor; thence North 82 deg. 30 minutes West 118 feet to a 
point where the line intersects the east right of way line of the new 
Mocksville highway, said right of way line being 50 feet from and paral- 
lel to the center line of said new highway; thence in a Northerly direc- 
tion with the right of way line as it curves, 200 feet to a point where the 
right of way line intersects the original north property line between 
Dr. Howard and Dr. W. C. Taylor; thence South 82 deg. 30 min. East, 
with the original north property line, 110 feet to a stake on the west side 
of the old Mocksville highway; thence with the west side of said highway 
as it curves in a southerly direction 203 feet to the Beginning.” 

5. The “new Mocksville Road,” referred to in the deed from defend- 
ants to George Howard and wife, is the same as the “old Mocksville 
Highway” referred to in the deed from William Harden and wife to 
plaintiffs. 

6. “That the premises of the plaintiffs abut upon the premises of the 
defendants upon the North and South, and on the West abut upon the 
right of way line of the North Carolina Highway & Public Works 
Commission, which said right of way is fifty feet in width from the 
center line of said Highway 601, and is owned in fee by said North 
Carolina Highway & Public Works Commission.” 

7. “That the premises of the plaintiffs do not adjoin or abut upon 
any highway, alley, lane, or public or private way, except the abandoned 
portion of former highway 601 hereinbefore referred to as the old Mocks- 
ville Road.” 

8. Subsequent to the abandonment by the State Highway and Public 
Works Commission of the section of the road, as aforesaid, plaintiffs 
continued to use said abandoned portion as a means of ingress and 
egress from the south in and to their lot above described—until a short 
time prior to institution of this action when defendants attempted to 
take possession of and close same by “erecting barriers, imbedding iron 
posts and stringing barbed wire thereon ... in such manner as to 
enclose said area and to make entry by the plaintiffs into their premises 
impossible—the defendants claiming that they have the fee to said area, 
and that plaintiffs have no easement therein.” 
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The court being of opinion that, upon the facts alleged and agreed, 
plaintiffs are entitled to relief as prayed, adjudged in pertinent part, 
(1) “That the plaintiffs are entitled to the enjoyment of an easement in 
the abandoned portion of the Mocksville Road . . . as the only means of 
ingress, egress and regress to and from their premises abutting upon said 
abandoned road extending from the point of its intersection with the 
North Carolina State Highway and Public Works right of way line of 
North Carolina Highway No. 601, in a general north or northeasterly 
direction, to the northern boundary of the property of the plaintiff,” 
and (2) that “defendants and their successors in title be, and they are 
hereby permanently and perpetually restrained and enjoined from in any 
manner obstructing, by barriers or other means, or interfering with the 
use and enjoyment of said easement by the plaintiffs and their successors 
in title.” 

Defendants appeal to Supreme Court, and assign error. 


Linn & Linn for plaintiffs, appellees. 
Walter H. Woodson, Jr., and Walter H. Woodson for defendants, 
appellants. 


WinBorNneE, J. In the main defendants’ challenge to the judgment 
below presents two questions: 

First. Is there error in overruling the demurrer ore tenus to the 
complaint ? 

“The office of demurrer is to test the sufficiency of a pleading, admit- 
ting for the purpose, the truth of the allegations of the facts contained 
therein, and ordinarily relevant inferences of fact, necessarily deducible 
therefrom, are also admitted,” Stacy, C. J., in Ballinger v. Thomas, 195 
N. C., 517, 142 S. E., 761. 

Both the statute, C. S., 535, and the decisions of this Court require 
that the pleading be liberally construed, and that every reasonable in- 
tendment and presumption must be in favor of the pleader. A pleading 
must be fatally defective before it will be rejected as insufficient. Ins. 
Co. v. McCraw, 215 N. C., 105, 1S. E. (2d), 369; Cotton Mills «. Mfg. 
Co., 218 N. C., 560, 11 S. E. (2d), 550. 

Applying this principle to complaint and amended complaint, we are 
unable to say that in no view is a cause of action stated. 

Second. Did the court correctly rule that plaintiffs are entitled to 
the enjoyment of an easement in the abandoned portion of the Mocks- 
ville Road “as the only means of ingress, egress and regress to and from 
their premises abutting upon the said abandoned road”? Upon the 
record on this appeal it does not appear upon what theory the careful 
and learned judge based this ruling that this way is the only means of 
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ingress and egress to and from their premises. In this connection it is 
to be noted that the agreed facts show that while the State owns in fee 
simple the right of way for the new location of the Mocksville highway, 
the description of plaintiffs’ lot with respect thereto emanating from the 
State of North Carolina, acting on behalf of its agency, the State High- 
way and Public Works Commission, calls for and runs with “the east 
right of way line of the new Mocksville highway.” It is also noted as 
an agreed fact that “the premises of plaintiffs do not adjoin or abut any 
highway . . . except the abandoned portion of the former highway 601 
... the old Mocksville Road.” 

In the light of these apparently conflicting facts, was the court of 
opinion, In ruling that plaintiffs are entitled to an easement in the aban- 
doned portion of the road “as the only means of ingress, egress and re- 
gress to and from their premises” abutting thereon, that, as a matter of 
law, the ownership by the State of fee simple title to the adjoining right 
of way along the west line of plaintiffs’ lot prevents access from plain- 
tiffs’ lot over the intervening space to the paved portion of the new high- 
way well within the right of way? Or, was the ruling based upon a 
finding of fact that by reason of the physical relationship of plaintiffs’ 
lot to the paved portion of the new highway a means of ingress and 
egress over the intervening space is not feasible? 

In the absence of information elicited by these questions, and as the 
agreed facts leave in doubt answers thereto, we are unable to come to a 
proper decision as to the correctness of the ruling of the trial court. 
Hence, the judgment below will be vacated, and the cause remanded for 
further proceedings as to justice appertains and the rights of the parties 
may require. 

Error and remanded. 


JOSEPH B. CHESHIRE. JR., TRuSTEE UNDER THE WILL oF B. S. HARRISON, 
DECEASED, Vv. W. B. DRAKE anp Wire, 8. ELVA DRAKE. 


(Filed 24 November, 1943.) 
1, Judgment § 2i1— 


The Hen of a judgment, created upon real estate by the provisions of 
C. S., 614. is for a period of ten years from the date of the rendition of 
the judgment and such len ceases to exist at the end of that time, unless 
suspended in the manner set out in the statute. It is in the interest of 
public policy that this statute should be strictly construed. 


2. Execution § 19— 


Where the bid for real estate, offered at a sale held under authority of 
an execution within the period of ten years next after the date of rendi- 
tion of the judgment upon which the execution issued, is raised and resales 
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are ordered successively under provision of C. S., 2591, as amended, by 
which the final sale so ordered takes place on a date after the expiration 
of said period of ten years, such orders do not have the effect of prolong- 
ing the statutory life of lien of the judgment within the provisions and 
meaning of C. S., 614. 


AppEaL by defendants from Johnson, Jr., Special Judge, at March 
Civil Term, 1943, of Wake. 

The following is summary of pertinent portion of case on appeal as 
stipulated by the parties: 

On 22 December, 1932, judgment by confession was duly rendered by 
clerk of Superior Court of Wake County, North Carolina, against de- 
fendants W. B. Drake and wife, S. Elva Drake, in favor of Joseph B. 
Cheshire, Jr., Trustee under the will of D. B. Harrison, deceased, for 
$13,307.82, plus interest, and cost. 

On 30 September, 1942, at instance of attorney for plaintiff, execution 
returnable 80 November, 1942, was issued on said judgment against 
property of W. B. Drake and wife, S. Elva Drake. Pursuant thereto, 
homestead exemption allotted to S. Elva Drake was confirmed, on her 
appeal to, and by judge of Superior Court at October Civil Term, 1942, 
and on 20 October, 1942, the sheriff of Wake County returned said 
execution “for lack of time in which to advertise.” 

On 21 October, 1942, at request of attorney for plaintiff, an execution, 
returnable on or before 21 December, 1942, was issued out of office of 
clerk of said Superior Court, on said judgment, against the property of 
defendants W. B. Drake and wife, S. Elva Drake. This execution bears 
endorsement “Alias execution,” though there is nothing in the body of it 
to show that it is an alias execution. 

On 22 October, 1942, the sheriff of Wake County purporting to act 
“under and by virtue of an execution” directed to “him” advertised 
notice of sale on 24 November, 1942, of “all right, title and interest 
which said defendants, W. B. Drake and wife, S. Elva Drake, or either 
of them, now has or at any time at or after the docketing of the judgment 
in said action had in and to certain specifically described real estate.” 

On 24 November, 1942, the sheriff reported to clerk of Superior Court 
of Wake County that at sale held on said date pursuant to execution 
issued in this cause and to notice of sale, Joseph B. Cheshire, Jr., 
Trustee, became the last and highest bidder for all four tracts at speci- 
fied prices. 

On 4 December, 1942, upon the bids on the several tracts being raised 
pursuant to the provisions of C. §., 2591, as amended by Public Laws 
1931, chapter 69, Public Laws 1933, chapter 482, Public Laws 1939, 
chapters 36 and 397, and other amendments, the clerk of Superior Court 
entered orders rejecting the several bids of J. B. Cheshire, Jr., Trustee, 
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made when the several lots of land were offered on 24 November, 1942, 
and “ordered and directed” the sheriff “to re-open the sale of said prop- 
erty and to re-advertise and resell the same as provided by law beginning 
said resale at the increased bid offered.” 

On 5 December, 1942, at request of attorney for plaintiff, an execu- 
tion returnable on or before 14 January, 19438, was issued from office 
of clerk of Superior Court on said judgment against the property of 
defendants W. B. Drake and wife, S. Elva Drake. This execution bears 
endorsement “Alias execution,” though there is nothing in the body of 
the execution to show that it is an alias execution. 

On same day, 5 December, 1942, the sheriff of Wake County pursuant 
to the foregoing execution and by virtue of an order of resale made by 
the clerk of Superior Court of Wake County because of advanced bids 
made for all of the lots described therein, advertised notice of sale of 
same property on 22 December, 1942, the bidding on each lot to start at 
amount of raised bid. 

On 22 December, 1942, the sheriff of Wake County reported to the 
clerk of Superior Court of said county that at sale held on said date, 
“pursuant to execution issued in this cause,” order of Superior Court of 
Wake County for a resale and notice of resale, Joseph B. Cheshire, Jr., 
Trustee, became the last and highest bidder for all four of said lots at 
specified prices. These bids were duly raised on same day, 22 December, 
1942, and on same day the clerk made an order of resale. 

On 24 December, 1942, the sheriff returned both the executions issued 
on 21 October, 1942, and on 5 December, 1942, as above recited, with 
endorsement on each that it is “returned because of insufficient time to 
resell property as ordered by W. G. Mordecai, C. S. C., Wake County.” 

Thereafter, on 24 December, 1942, at instance of attorney for plain- 
tiffs, an execution returnable on or before 22 February, 1943, was issued 
by clerk of Superior Court, on said judgment against property of defend- 
ants W. B. Drake and wife, S. Elva Drake. This execution bears 
endorsement “‘Pluries execution,” though there is nothing in the body of 
it to show that it is a plurves execution. 

On the same day, 24 December, 1942, sheriff of Wake County, pur- 
porting to act “under and by virtue of an execution directed to” him 
“from the Superior Court of Wake County in the above entitled action 
and of an order of resale made by the clerk of the Superior Court of 
Wake County because of advanced bids made for all of the lots de- 
scribed” therein, advertised notice of sale of same property on 9 January, 
1943, the bidding on each lot to start at amount of raised bid. 

On 11 January, 1943, the sheriff of Wake County reported to the clerk 
of Superior Court of said county that at sale held on said date “pur- 
suant to execution issued in this cause, order of the clerk of the Superior 
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Court of Wake County for a resale of the property, and to notice of 
resale published and posted as required by law,” Joseph B. Cheshire, 
Jr., Trustee, became the last and highest bidder for all four of said lots 
at prices specifically mentioned. These bids on the first, second and 
third lots were raised on 22 January, 1948, and the clerk made an order 
of resale. 

On 25 January, 1948, sheriff of Wake County, purporting to act 
“under and by virtue of an execution directed to” him “from the Supe- 
rior Court of Wake County in the above entitled action and of an order 
of resale made by the clerk of the Superior Court of Wake County 
because of advanced bids made” on said three lots, advertised notice of 
sale of same on 9 February, 1943, the bidding on each lot to begin at 
amount of raised bid. 

On 9 February, 1948, the sheriff of Wake County reported to the clerk 
of Superior Court of said county that at sale held on said date Julian A. 
Rand became the last and highest bidder for the first lot, and Joseph B. 
Cheshire, Jr., Trustee, became the last and highest bidder for the second 
and third lots. 

Thereafter, on 19 February, 1948, defendants W. B. Drake and wife, 
S. Elva Drake, moved before the clerk of Superior Court of Wake 
County for an order recalling the execution issued herein on 24 Decem- 
ber, 1942, returnable 22 February, 19438, and to quash same and the 
sales and other proceedings thereunder for that among other things, 
(1) said execution was issued more than ten years after the date of the 
rendition of the judgment confessed by defendants W. B. Drake and 
wife, S. Elva Drake, in favor of plaintiff as hereinbefore set forth, and 
after the lien of said judgment had expired, and (2) said execution and 
all proceedings thereunder cannot be supported by other earlier execu- 
tions issued herein because of, among other things, (a) irregularities and 
insufficiency in their issuance and proceedings thereunder, and (b) the 
fact that the advertisements thereunder were not only begun before said 
executions were issued, and were in fact under different and separate 
executions, and (3) plaintiff has been guilty of laches in pursuing any 
rights he may have had. 

Thereupon, the assistant clerk of Superior Court signed an order on 
19 February, 1943, purporting to stay all proceedings with reference to 
sald sales, including the determination of any motion for confirmation 
pending the hearing and determination of this motion, and until further 
order of the court. 

Upon hearing on the said motion of defendants in support of which 
they filed affidavit, the clerk of Superior Court, by order dated 7 March, 
1948, disallowed the motion, to which defendants excepted and appeal 
to Superior Court of Wake County. Upon hearing in Superior Court, 
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the presiding judge, in judgment entered, set forth that the court “finds 
the following facts,” substantially these: (1) That the original sale in 
absence of the raise of bids, was made in amply sufficient time to have 
afforded consummation of sale by execution and delivery of deed before 
lapse of ten years from the date of rendition of the judgment; (2) that 
the sale was duly raised and the clerk, having then acquired supervisory 
jurisdiction over the sale, ordered a resale, and that thereafter the lands 
were duly resold, followed by further and additional raises of bids, 
orders of resale and sales—all under due orders of the clerk; (3) that 
while the last resale was conducted more than ten years after the rendi- 
tion of the judgment, such last resale, as well as all intervening resales, 
being only a continuation of the original sale, held open for consumma- 
tion under the provisions of C. S., 2591, as amended, relates back by 
operation of law to the date of the original sale. 

And it is further recited that the court 1s of opinion (a) in any event, 
that the clerk’s first order of resale, the assistant clerk’s order staying 
further proceedings and this appeal, toll the statute of limitations within 
the meaning of C. S., 614, and that the lapse of time thereafter and 
until now does not constitute any part of the ten year lien period of the 
judgment; (b) that any irregularities of form that may exist in the 
chain of executions—alzas or pluries—underlying the orders of resale 
made by the clerk are harmless, for that the orders of resale of the clerk, 
being in the nature of writs of venditioni exponas, were sufficient to 
support the resales; and (c) that the evidence bearing on other irregu- 
larities and laches of plaintiff is insufficient to warrant quashing the 
sale, and that the sale has been made in substantial compliance with the 
statutory procedure prescribed in such cases and that defendants’ motion 
should be denied. 

To these findings of fact and conclusions of law, and to judgment 
denying their motion, defendants W. B. Drake and wife, S. Elva Drake, 
except and appeal to Supreme Court and assign error. 


Paul F. Smith for plaintiff, appellee. 
Jones & Brassfield for defendants, appellants. 


WINBORNE, J. This is the pivotal question on this appeal: Where 
the bid for real estate offered at a sale held under authority of an execu- 
tion within the period of ten years next after the date of rendition of 
the judgment, upon which the execution issued, is raised and resales are 
ordered successively under provisions of C. §., 2591, as amended, by 
which the final sale so ordered takes place on a date after the expiration 
of said period of ten years, do such orders have the effect of prolonging 
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the statutory life of lien of the judgment within the provisions and the 
meaning of C. 8., 614? The answer is No. 

The statute, C. S., 2591, as amended by Public Laws 1931, chapter 69, 
and by Public Laws 1933, chapter 482, applicable to sales (1) in the 
foreclosure of mortgages or deeds of trust on real estate, (2) by order 
of court in foreclosure proceedings either in the Superior Court or in 
actions at law, (3) publicly by an executor, administrator, or adminis- 
trator with the will annexed, (4) by any person by virtue of the power 
contained in a will, or (5) “under execution duly issued,” provides, in 
pertinent part, that (a) the sale shall not be deemed to be closed under 
ten days; (b) that if in ten days from the date of the sale, the sale price 
be increased as there specified, “the mortgagee, trustee, executor, or 
person offering the real estate for sale shall reopen the sale of said 
property and advertise the same in the same manner as in the first 
instance”; (c) that when the bid or offer is so raised, and the amount 
paid to the clerk, he shall issue an order to the mortgagee or other person 
and require him to advertise and resell such real estate; (d) that resales 
may be had as often as the bid may be raised in compliance with this 
section; and (e) that “upon final sale of the real estate, the clerk shall 
issue his order to the mortgagee or other person, and require him to make 
title to the purchaser.” Sales of real estate under executions were 
brought within the provisions of this act by the amendment contained 
in chapter 482, Public Laws 1933, which became effective on 13 May, 
1933. However, no amendment appears to have been made to C. S., 614, 
at that or any subsequent time. 

The lien of a judgment created upon real estate by the provisions of 
C.S., 614, 1s for a period of ten years from the date of the rendition of 
the judgment. “But the time during which the party recovering or own- 
ing such judgment shall be, or shall have been, restrained from proceed- 
ing thereon by an order of injunction, or other order, or by the operation 
of any appeal, or by a statutory prohibition, does not constitute any part 
of the ten years aforesaid, as against the defendant in such judgment 

.’ There is no other savings clause in the statute and, as stated in 
Pipkin vu. Adams, 114 N. C., 201, 19 S. E., 105, this Court has adopted 
the principle that it is in the interest of public policy that this statute 
should be strictly construed. See Spicer v. Gambill, 93 N. C., 378. 

And the uniform holding of this Court is that, under the provisions 
of C. S., 614, the lien of a judgment ceases to exist at the expiration of 
ten years—unless that time be suspended in the manner set out in the 
statute. See Lupton v. Edmundson, 220 N. C., 188, 16 8. E. (2d), 840, 
where the decisions on the subject are acembled: le is well settled, too, 
as expressed by Smith, C. J., in Spicer v. Gambill, supra, that Kto pre- 
serve the judgment lien the process to enforce and render it effectual 
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must be completed by a sale within the prescribed time,” and “‘if delayed 
beyond these hmits unless interrupted in the manner pointed out in 
sectlon 435 of the Code (now C. S., 614), the hen is gone.” Lupton v. 
Edmundson, supra. Moreover, while execution is the statutory means 
provided in this State for the enforcement of a judgment requiring the 
payment of money, C. S., 663, the decisions bearing upon the subject 
uniformly hold that the issuance of an execution does not prolong the life 
of a lien, nor stop the running of the statute of limitation, the bar of 
which 1s complete when the ten years have expired. Lupton v. Edmundson, 
supra; Barnes v. Fort, 169 N. C., 481, 86 S. E., 340; Hyman v. Jones, 
205 N. C., 266, 171 S. E., 103. 

In the light of these principles, it is clear that the present case fails 
to come within the savings clause contained in C. S., 614, by which the 
statute of limitation is tolled. The record fails to show that plaintiff 
has been restrained by any injunction, or other order, or by operation 
of any appeal, or by any statutory prohibition, from proceeding to 
enforce his rights under the judgment against defendants at any time 
within ten years from the date of the rendition of the judgment. And 
the fact that plaintiff elected to wait until more than nine years and 
nine months from the date of the rendition of the Judgment had expired 
before putting In motion the statutory machinery for the enforcement of 
the lien of his judgment, and is then confronted with the provisions of 
C.S., 2591, made applicable in 1933 to sales under execution authorizing 
resales upon bids being raised, by reason of which final sale is not con- 
summated until after the full ten years have expired, is not a restraint 
within the meaning of the provisions of C. 8., 614. We must construe 
the statutes as they are written. 

The conelusion thus reached makes it unnecessary to pass upon other 
questions debated, and we do not do so. But for reasons stated, the 
judgment below is 

Reversed. 


ALEX B. ANDREWS vy. GREAT AMERICAN INSURANCE COMPANY OF 
NEW YORK, 


(Filed 24 November, 1943. ) 


1. Trial § 27c: Evidence § 15— 

Where plaintiff’s evidence is positive on the vital question involved upon 
his direct examination and on cross-examination ambiguous, but not dia- 
metrically opposed to that on his examination-in-chief, the defendant is 
not entitled, on plaintiff’s evidence, to a directed verdict. 
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2. Contracts § 25a: Insurance § 25d— 


In an action to recover on an insurance policy for fire damage to an 
airplane, the court’s charge to the jury, that the measure of damages is 
the difference in the reasonable market value of the airplane immediately 
before the fire and immediately thereafter. is erroneous, when the policy 
upon which the action is bottomed prescribes otherwise for the measure 
of recovery. 


AppEAL by defendant from Burney, J., at May Term, 1948, of Wake. 

This is an action to recover on an insurance policy issued by the 
defendant to the plaintiff for the destruction by fire of a landplane, 
designated as a Taylorcraft Deluxe B-12, in flight. The jury, upon 
appropriate issues submitted, found for their verdict thet the fire which 
destroyed the landplane arose out of flight before collision with an object, 
and that the plaintiff was entitled to recover of the defendant $2,000.00, 
the full amount covered by the policy. 

From judgment predicated on the verdict the defendant appealed, 
assigning error. 


Douglass & Douglass for plaintiff, appellee. 
Murray Allen for defendant, appellant. 


Scuenck, J. The policy of insurance involved in this action was 
originally issued to Alex B. Andrews and Paul F. Mickey, joint owners 
of the landplane, as their interests may appear, and as originally drawn 
insures the aircraft only against certain risks of loss or damage while 
not in flight. While the policy was in effect the plaintiff Andrews 
acquired the interest of Mickey and became the sole owner of the plane. 

There was, however, attached to and made a part of the policy an 
endorsement, which reads: “The coverage provided by this policy is 
extended to cover without deductible against the risk of fire, lightning, 
explosion and self-ignition arising out of flight as herein defined unless 
such damage is caused by collision with the land, water or other object.” 

It is admitted in the defendant’s answer that the airplane was not 
being used for any purpose not covered by the policy, and was within the 
geographical limits provided in said policy and that said plane was 
practically destroyed by fire. And all the evidence tends to show that 
the fire originated while the airplane was in flight, as that term is defined 
in the policy. 

The plaintiff contends that under the provisions of the aforesaid 
endorsement he is entitled to recover for the total destruction of his 
airplane, since such destruction was caused by fire arising out of flight. 

The defendant contends, on the contrary, that the plaintiff is not 
entitled to recover for the destruction of his airplane, since the fire 
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which burned it was caused by a collision with a high tension electric 
wire. 

The following issue was submitted: “1. Did the fire which damaged 
plaintiff’s landplane arise out of flight before collision with an object ¢” 
The jury answered the issue in the affirmative. 

The exceptions most stressed by the defendant, appellant, are those to 
the refusal of the court, upon proper prayers submitted, to instruct the 
jury upon all the evidence to answer the issue in the negative, or that 
if they believed the evidence to answer the issue No. In other words, the 
defendant contends that it was entitled to a directed verdict on the first 
issue. 

Tt is the position of the defendant that the plaintiff’s evidence fauls 
to establish the fact that the fire which destroyed the airplane occurred 
before a collision with an object, a high tension electric wire, and the 
burden of proof being upon the plaintiff the instructions prayed for 
should have been given. It is the contention of the defendant that the 
plaintiff’s own testimony on direct examination was to the effect that 
the fire occurred before the collision with the high tension wire, whereas 
his testimony on cross-examination is diametrically opposed to his direct 
testimony and is to the effect that the fire occurred after the collision 
with the high tension electric wire. If the plaintiff’s testimony on cross- 
examination was diametrically opposed to his testimony on direct exam1- 
nation on the vital question as to whether the fire occurred before or- 
after the collision with the high tension wire it might plausibly be argued 
that the court should instruct the jury to answer the issue in favor of the 
defendant, since the jury should not find for the plaintiff on an issue 
upon which he carried the burden when he swears to facts on direct 
examination making for an affirmative answer to the issue and on cross- 
examination swears to facts making for a negative answer thereto. It 
would be otherwise 1f there was a mere variance between the testimony 
on direct and on cross-examination, as distinguished from a diametrical 
contradiction therein on a vital question. 

On direct examination the plaintiff testified that at the time the fire 
originated the plane had not collided with an object, and that after the 
fire originated the plane came in contact with a high tension wire. The 
plaintifi’s testimony on direct examination was to the effect that the 
first thing he observed was “a terrific blinding, almost explosive flash, as 
if I had been struck by lightning or something, and then fire. That was 
the first thing I noticed before I noticed colliding with anything. The 
flash occurred and then after that I noticed [ was in contact with some- 
thing.” 

On cross-examination the plaintiff testified that a month after the 
accident he made a written statement for the representative of the 
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defendant company to the effect that “due to a headwind I was delayed 
in flight and ... I thought it advisable to find a suitable place to land. 
It was dusk at the time, and in looking over a possible landing field, the 
nose of the ship severed a high-tension wire at a height of about 65 feet, 
which I had been unable to see. The motor and leading edges of both 
wings burst into flame immediately and I decided to land at once due 
to the fire’; that that statement “is approximately correct. It may be 
the cart before the horse.” 

We do not concur with the contention of the defendant that the testi- 
mony of the plaintiff on cross-examination was diametrically opposed 
to his testimony on direct examination. The plaintiff on cross-examina- 
tion testifies that the written statement made by him a month after the 
accident out of court, when he was at home with a broken back, was 
“approximately correct,” and that “it may be the cart before the horse.” 
These words render his testimony susceptible to the interpretation that 
when he put in the written statement the words “that the nose of the 
ship severed the high tension wire, ... and the motor and leading 
edges of both wings burst into flame immediately” it might have been 
more accurate to have stated that the motor and both wings burst into 
flame, and the nose of the ship severed the high tension wire. This 
would have been so if he meant to imply by the expression “the cart 
before the horse,” that the collision was the cart and the bursting into 
flame was the horse. It should be borne in mind that it is the sworn 
testimony on cross-examination and not the written statement made out 
of court that is to be interpreted. 

The testimony of the plaintiff on direct examination being positive to 
the effect that the flames appeared and then the collision with the wire 
occurred, and his testimony on cross-examination being at least ambigu- 
ous as to which occurred first, the flames or the collision, it cannot be 
held that the testimony on cross-examination was diametrically opposed 
to the testimony on direct examination, and thereby support the conten- 
tion of the defendant that the court should have directed a negative 
answer to the first issue. 

The second issue reads: “2. If so, what amount of damages is plaintiff 
entitled to recover?’ On this issue the court charged the jury in effect 
that the measure of damages would be the difference in the reasonable 
market value of the airplane immediately before the fire and the reason- 
able market value thereof immediately after the fire. This charge is 
made the basis for exceptive assignments of error which appear in the 
record and are duly set out in appellant’s brief. These assignments of 
error must be sustained for the reason that the insurance policy upon 
which this action is bottomed prescribes the measure of recovery for loss 
of the insured’s aircraft. The provision of the policy upon this subject 
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is as follows: “1. Limitation of Liability and Method of Determining 
Same—This Company’s liability for loss or damage to the aircraft 
described herein shall not in any event exceed the actual cash value 
thereof at the time any loss or damage occurs nor what it would then 
cost to repair or replace the aircraft or parts thereof with other of like 
kind and quality, nor shall it exceed: 

“In the case of a total loss, the amount of insurance on the aircraft 
involved less depreciation at an annual rate of 20% on new aircraft 
(2.e., not more than three months old at the time the aircraft attached 
under this policy) and 15% on used aircraft. In the case of partial loss 
when repairs are made by the Assured, the actual cost of any parts 
necessary to effect repairs or replacements plus the actual cost to the 
Assured of labor plus 50%, without any further allowance for overhead 
or overtime; when the repairs are made by other than the Assured the 
actual cost as evidenced by bills rendered to the Assured less any dis- 
counts granted to the Assured. In no event shall the liability of this 
Company for partial loss exceed the amount for which this Company 
would be liable if the aircraft were a total loss.” 

There being error in the charge on the measure of damages, the defend- 
ant is entitled to a new trial, and it is so ordered. 

New trial. 


J. A. SALMON, ADMINISTRATOR OF TISHEY SALMON, Deceasep, v. E. T. 
PEARCE ann HOME SECURITY LIFE INSURANCE COMPANY. 


(Filed 24 November, 1948.) 


1. Principal and Agent § 7— 


Proof of general employment alone is not sufficient to charge an em- 
ployer with liability for negligence under the doctrine of respondeat 
superior. It must be made to appear that the particular act, in which the 
employee was at the time engaged, was within the scope of his employ- 
ment and was being performed in the furtherance of his master’s business. 


2. Same: Evidence §§ 42b, 42d— 


Agency having been established either by proof or by admission, the 
declarations of the agent. made in the course of his employment and in 
the scope of his agency and while he is engaged in the business, are 
competent. They must be the extempore utterances of the mind, under 
circumstances which constitute them part of the res geste. 


Sw) 


. Principal and Agent §§ 10b, 13a— 


In an action for damages by plaintiff against defendants, an insurance 
agent and his employer, for personal injuries to plaintiff occasioned by 
his being hit by the automobile of the agent, where the evidence tended 
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to show that the agent drove on to the next street after the accident, 
turned around and drove back to the scene of the accident and some ten 
minutes thereafter stated to a traffic officer that he had been out collecting 
insurance and was on his way home, and where an insurance collection 
book furnished by the agent’s employer was found in his possession and 
there was evidence that the employer paid part of his automobile expense, 
a motion of nonsuit as to the employer was properly granted. 


AppraL by plaintiff from Williams, J., at March Term, 1943, of 
Waxe. Affirmed. 


Civil action to recover damages for wrongful death resulting from 
pedestrian-automobile collision. 

The individual defendant Pearce is regularly employed by the corpo- 
rate defendant as an insurance agent in its Raleigh branch to solicit and 
sell insurance and to collect premiums from policyholders. In perform- 
ing his duties he uses his own car, but the employer contributes $5.00 
per week toward the payment of the expense. 

At about 7:40 p.m., on 4 September, 1942, Pearce, while traversing 
the intersection of Peace and Salisbury Streets in Raleigh in his auto- 
mobile, ran into and struck plaintiff’s intestate, inflicting injuries from 
which she died. There was evidence that he was traveling at an excessive 
rate of speed and was at the time under the influence of some intoxicant. 

At the time of the accident he had on his car and in his possession an 
insurance or premium collection book furnished by his employer. He 
lived in the vicinity of the accident. 

Pearce did not immediately stop at the scene of the accident, but drove 
on to Railroad Street, turned around, and drove back to the scene behind 
a traffic officer. After the officer had cleared the traffic and had helped 
place the plaintiff’s intestate on an ambulance he talked to Pearce—five 
to ten minutes after he arrived. At that time Pearce stated that he “had 
been out to make a round of back calls and stopped at the filling station 
and got a bottle of beer and started home.” 

“Q. Did he say what the back call for whom he was making? 

“A. He said to make a collection that he failed to make on his route; 
that he was going on his back eall to make it.” 

As stated by another witness, he said: “He had been out collecting 
insurance and had been at work, and was on his way home and had 
stopped at Person Street Sandwich Shop to get a bottle of beer.” 

On objection by the corporate defendant the testimony as to what 
Pearce said was excluded as to it and admitted as against Pearce only. 
Plaintiff excepted. 

At the conclusion of the evidence for plaintiff the court below entered 
judgment of nonsuit as to the corporate defendant. Plaintiff excepted, 
submitted to judgment of voluntary nonsuit as to Pearce, and appealed. 
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Sam J. Morris and J. M. Templeton for plaintiff, appellant. 
T. Lacy Williams for defendant, appellee. 


BarnuiLt, J. It is apparent from this record that the judgment of 
nonsuit was bottomed on the conclusion that there was no sufficient 
evidence offered tending to show that Pearce at the time of the accident 
was about his master’s business, so as to charge the insurance company 
with liability under the doctrine of respondeat superior. In this con- 
clusion we concur. 

The evidence tends to show negligence and general employment, and 
nothing more. There is no evidence that Pearce was, at the time and 
in respect to the transaction out of which the injury and death arose, 
engaged in discharging any duty of his employment. 

Proof of general employment alone is not sufficient to impose liability. 
It must be made to appear that the particular act in which the employee 
was at the time engaged was within the scope of his employment and 
was being performed in the furtherance of his master’s business. Tribble 
v. Swinson, 2138 N. C., 550, 196 S. E., 820; Liverman v. Cline, 212 N. C., 
43,192 S. E., 809; Smith v. Moore, 220 N. C., 165, 16 S. E. (2d), 701, 
and cases cited; Grier v. Grover, 192 N. C., 760, 1385 S. E., 852; Riddle 
v. Whisnant, 220 N. C., 181, 16 8. E. (2d), 698; Robinson v. Sears, 
Roebuck & Co., 216 N. C., 322,48. E. (2d), 889; Cole v. Funeral Home, 
207 N. C., 271, 176 S. E., 553; Van Landingham v. Sewing Machine Co., 
207 N. C., 355, 177 8. E., 126; McLamb v. Beasley, 218 N. C., 308, 11 
S. E. (2d), 283. 

Presence of the premium collection book on the car owned by Pearce 
and used by him in discharging his duties does not supply the missing 
link. Van Landingham v. Sewing Machine Co., supra; Tribble v. 
Swinson, supra; Creech v. Linen Service Corp., 219 N. C., 457, 14 S. E. 
(2d), 408. 

Barrow v. Keel, 213 N. C., 378, 196 8. E., 366, and Pinnix v. Griffin, 
219 N. C., 35, 12 8. E. (2d), 667, relied on by plaintiff, are factually 
distinguishable. 

Was there, then, error in the exclusion of the evidence relating to 
statements made by Pearce shortly after the accident ? 

Agency having been established either by proof or by admission, the 
declarations of the agent made in the course of his employment and 
within the scope of his agency and while he is engaged in the business 
(dum fervet opus) are competent as, in that ease, they are, as it were, 
the declarations of the principal. Brittain v. Westall, 1387 N. C., 30, 
49 S. E., 54, and cases cited; Hunsucker v. Corbitt, 187 N. C., 496, 122 
S. E., 378. 
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To be competent the statement must be made while the agent is 
engaged in transacting some authorized business and must be so con- 
nected with it as to constitute a part of the res geste. It must be a part 
of the business on hand or the pending transaction, as regards which for 
certain purposes the law identifies the principal and the agent, Queen 
v. Ins. Co., 177 N. C., 34, 97 S. E., 741; or it must be the extempore 
utterance of the mind under circumstances and at a time when there 
has been no sufficient opportunity to plan false or misleading statements 
—such statement as exhibits the mind’s impression of immediate events 
and is not narrative of past happenings. Tiffany on Agency, p. 252; 
Queen v. Ins. Co., supra; Hubbard v. k. R., 203 N. C., 675, 166 S. E., 
802; Caulder v. Motor Sales, Inc., 221 N. C., 4387, 20 S. E. (2d), 388. 
On this point Pinniz v. Griffin, supra, 1s also authoritative. 

Statements of an agent that are nothing more than a narrative of a 
past occurrence, Northwestern Union Packet Co. v. Clough, 22 L. Ed., 
406, and which do not characterize or qualify an act presently done 
within the scope of the agency, Nance v. hk. f., 189 N. C., 638, 127 
S. E., 635, are, as against the principal, nothing more than hearsay and 
are incompetent. Brown v..Montgomery Ward & Co., 217 N. C., 368, 
8S. E. (2d), 199; Caulder v. Motor Sales, Inc., supra. See also Anno. 
76 A. L. R., 1125, 20 Am. Jur., 510, sec. 599; Wenchester and P. Mfg. 
Co. v. Creary, 116 U.S., 161, 29 L. Ed., 591. 

A driver’s statement to a policeman, made before the person injured 
by his truck was taken away, that he was working for the defendant, 
Renfro v. Central Coal and Coke Co., 19 S. W. (2d), 786, or a chauf- 
feur’s declaration that he was on a mission for his employer, is incompe- 
tent for “the act done cannot be qualified or explained by the servant’s 
declaration, which amounts to no more than a mere narrative of a past 
occurrence.” Frank v. Wright, 140 Tenn., 535, 205 S. W., 484. Like- 
wise, a remark made by an automobile driver, immediately after return- 
ing to the place where he ran the car into a wagon and horses, that he 
was working for the defendant is hearsay and inadmissible for any 
purpose. Beville v. Taylor, 202 Ala., 305, 80 So., 370; see also Sakolof 
v. Donn, 194 N. Y. Supp., 580; Lang Floral and Nursery Co. v. Sheri- 
dan, 245 S. W., 467 (Tex.); and Moore v. Rosenmond, 238 N. Y., 356, 
144 N. E., 639, which are to the same effect. 

That such declarations are hearsay and inadmissible in evidence is 
sustained not only by the text writers and decisions of other courts but 
by many decisions of this Court in addition to those heretofore cited. 
Cole v. Funeral Home, 207 N. C., 271, 176 S. E., 553; Smith v. RB. R., 
68 N. C., 107; Rumbough v. Improvement Co., 112 N. C., 751, 17S. E., 
5386; Gazzam v. Ins. Co., 155 N. C., 330, 71 S. E., 484; Hubbard v. 


N.C.] FALL TERM, 1943. 591 


IN RE WILL OF WALL. 


R. B., supra; Parrish v. Mfg. Co., 211 N. C., 7, 188 S. E., 817, and 
cases cited. 

It follows that the testimony as to declarations made by the defendant 
Pearce was incompetent and inadmissible as against the defendant 
Insurance Company. These declarations were made some time after the 
occurrence, after Pearce had left the scene of the accident and returned, 
after police had arrived at the scene, and after the deceased had been 
placed on an ambulance. They clearly come under the hearsay rule. 

Even if admitted, the statement made tends to show that Pearce had 
completed his work and was at the time on his way home. Creech v. 
Innen Corp., supra; McLamb v. Beasley, supra. 

The judgment below 1s 

Affirmed. 


IN THE MATTER OF THE WILL OF HENRY J. WALID, DECEASED. 


(Filed 24 November, 1948.) 
1. Wills § 16b— 


The rule generally followed by the courts, where the probate of dupli- 
cate wills has been considered, is that, where the duplicate copy retained 
by the testator is not produced or its absence satisfactorily accounted for, 
the other copy may not be admitted to probate. 


2. Wills §§ 13, 16b, 22— 


The fact that a will was executed in duplicate does not alter the rule 
that a will left in the custody of the testator, which cannot be found 
after his death, is presumed to have been intentionally destroyed by him 
animo revocandi. This presumption is of fact and may be rebutted by 
evidence. 


3. Evidence § 54— 


A presumption of law is generally indicative of a mandatory deduction 
which the law directs to be made, in the sense of a rule of law laid down 
by the court; while a presumption of fact is a deduction from the evidence, 
a prima facie case, having its origin in the well recognized relation 
between certain facts in evidence and the ultimate question to be proven. 


APPEAL by caveators from Hamilton, Special Judge, at April Term, 
1943, of Waxe. New trial. 

This was a proceeding to probate in solemn form the will of Henry J. 
Wall. Upon the evidence offered there was verdict for propounders, and 
from judgment sustaining the will, caveators appealed. 


Banks Arendell and P. H. Wilson for propounders, appellees. 
Jones & Brassfield, William T. Hatch, and A. R. House for caveators, 
appellants. 
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Devin, J. It was not controverted that the paper writing propounded 
for probate was executed in manner and form sufficient to establish it 
as the last will and testament of the decedent. But its validity for that 
purpose was challenged by the caveators on the ground that the will had 
been executed in duplicate, one copy of which had been left in the cus- 
tody of counsel and the other retained in possession by the testator, and 
that the copy left with counsel had been offered for probate while the 
duplicate copy which had been retained by the testator himself had not 
been produced or found. From this, it was contended, the presumption 
arose that the testator had destroyed it with intent to revoke it as his 
will, and that the revocation of the duplicate copy in his possession 
necessarily carried with it the revocation of the copy in the hands of his 
counsel. From an adverse judgment below the caveators bring the case 
here for review. 

This is the first instance in which questions relating to the probate 
of a will executed in duplicate have been presented to this Court for 
decision. The facts were these: The draftsman of the will, Mr. J. W. 
Bunn, at the suggestion of the testator, caused the will to be typewritten 
in duplicate—that is, by the use of carbon paper, two identically written 
papers were prepared. Both papers were signed by the testator and 
attested by two witnesses, at the same time, thus constituting them 
duplicate originals. One of the duplicates was left in the custody of 
Mr. Bunn, and the other duplicate was retained by the testator and 
carried to his home. Some ten months later the testator died. Mr. Bunn 
delivered the duplicate copy of the will left in his custody to the clerk 
for probate. The other duplicate copy which had been retained in 
possession by the testator was not produced and could not be found. 

The rule generally followed by courts where the probate of duplicate 
wills has been considered is that where the duplicate copy retained by 
the testator 1s not produced or its absence satisfactorily accounted for, 
the other copy may not be admitted to probate as the testator’s last will 
and testament, for the reason that the presumption of revocation would 
arise from proof of the possession of the paper by the testator before 
his death and its unaccounted for absence thereafter, and the revocation 
of the duplicate copy retained by the testator would necessarily consti- 
tute a revocation of the copy in the custody of another person. This 
seems to be the rule adopted by the New York courts. Crossman et al. 
v. Crossman et al., 95 N. Y., 145; Roche v. Nason, 185 N. Y., 128; 
In re Schofield’s Will, 129 N. Y, S., 190; In re Field’s Will, 178 WN. Y. 
S., 778; In re Moore’s Estate, 944 N. ¥. S., 612. 

i the last case cited, In re Moore’s Estate, supra, the will was exe- 
cuted in triplicate. After the testator’s death two copies which had 
been in the custody of others, were offered for probate, but the one 
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retained by the testator was not found. There being no evidence of its 
existence at the time of his death, probate of the wills offered was 
denied. The Court said: “It is a fair presumption that the testator has 
destroyed his will with intent to revoke it where it was last seen in his 
possession and cannot be found after his death.” 

The same reasoning was applied by the Supreme Court of Pennsyl- 
vania, Imre Bates, 286 Pa., 583, 134 Atl., 513, where it was held that 
the fact that the will was executed in duplicate did not alter the rule 
that a will left in the custody of the testator which cannot be found 
after his death is presumed to have been intentionally destroyed anzimo 
revocandt. It was also said in that case, “had the original been found, 
or had it been shown to have been lost or accidentally destroyed, there 
can be no doubt of the admissibility of the duplicate and its being 
entitled to probate as the testator’s will.” 

In the annotation on this subject in 48 A. L. R., 297, authorities are 
cited in support of the rule stated that where a testator destroys or is 
presumed to have destroyed with intent to revoke the copy of his dupli- 
cate will retained in his possession, in the absence of proof to the con- 
trary, the duplicate in another’s hands will be held revoked. The same 
principle is stated in 68 C. J., 822, with citation of a number of deci- 
sions from different jurisdictions in support. 

In Goodale v. Murray, 227 Iowa, 848, 126 A. L. R., 1121, 1t was said, 
“The rule is practically unquestioned that in the absence of any evidence 
as to circumstances of destruction, a presumption arises that a will 
which was in the custody of a testator, and which cannot be found at 
his death, was destroyed by him with the intention of revoking it.” In 
order to revoke a will there must be both the physical act of destruction 
or cancellation and the intention that the act have this effect. Both 
must concur. The presumption, however, that the testator destroyed the 
paper with the intent to revoke it as his will is not one of law but 
of fact, and may be rebutted by evidence of facts and circumstances 
showing that its loss or destruction was not or could not have been due 
to the act of the testator or that of any other person by his direction and 
consent. 

In In re Hedgepeth, 150 N. C., 245, 63 S. E., 1095, where the copy 
of a lost will was attempted to be probated, it was said, “The will not 
being found, there 1s a presumption of fact that it was destroyed by the 
testator anzmo revocandt,” and that the burden was on the propounder 
“to show the original will was lost or had been destroyed otherwise than 
by the testatrix or with her consent or procurement.” 

In In re Steinke’s Wall, 95 Wis., 121, it was said that if it appeared 
that the will was last known in the possession of the testatrix and after 
her death could not be found “a prima facie presumption would arise 
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that she had destroyed it, with the intention of revoking 1t—-a presump- 
tion subject to be rebutted by competent evidence.” To the same effect 
is the holding In the Matter of Johnson’s Will, 40 Conn., 587; In re 
Walsh’s Estate, 196 Mich., 42, and McClellan v. Owens, 335 Mo., 884. 
“Whether or not the presumption of revocation is rebutted is a question 
for the jury. Thornton on Lost Wills, sec. 73, citing cases.” Re Foers- 
ter's Estate, 177 Mich., 574 (585). The rule that the presumption of 
revocation, which arises from the fact that the duplicate copy of the will 
retained by the testator cannot be found after death, 1s a rebuttable one, 
is illustrated by the case of Glockner v. Glockner, 263 Pa., 393, where 
the lost will was last seen in the possession of the testator, and evidence 
was offered that it was thereafter physically impossible for him to have 
destroyed the will or procured its destruction to the time of his death. 
It was held that the presumption that he destroyed 1; with intent to 
revoke it was rebutted, and judgment sustaining the will was affirmed. 
An even stronger case for the propounder was Managie v. Parker, 75 
N. H., 139. There the will was executed in duplicate, and the testatrix 
herself destroyed the copy she had retained. But it was shown that she 
did so not for the purpose of revocation, but to appease some of her 
relatives, expressing the intention that the other copy in custody of 
another should continue to represent her will. Judgment sustaining the 
will was affirmed. A statement of this principle, as it applies to the 
probate of a will executed in duplicate, is also found in 2 Greenleaf on 
Evidence, sec. 682, from which we quote: “If the will was executed in 
duplicate, and the testator destroys one part, the inference generally is 
that he intended to revoke the will; but the strength of the presumption 
will depend much on the circumstances. Thus, if he cestroys the only 
copy in his possession, an intent to revoke is very strongly to be pre- 
sumed; but if he was possessed of both copies and destroys but one, it 
is weaker,” 

What is the nature and effect of the presumption of revocation to 
which these circumstances give rise? A distinction was drawn by Wal- 
ker, J., speaking for the Court, in Cogdell v. R. R., 182 N. C., 852, 
44 8. E., 618, between a presumption and an inference. This was said 
in reference to the question whether one whose death was caused by 
the negligence of another was presumed to have exercised due care, or 
whether from the instinct of self-preservation an inference to that effect 
would arise. The Court held in that instance it was a presumption 
rather than an inference. This distinction is discussed in Annotation 
in 95 A. L. R., 162, where numerous cases on the subject are collected. 
However, the term presumption as connotating a presumption of law is 
generally used as indicative of a mandatory deduction which the law 
directs to be made, in the sense of a rule of law laid down by the Court, 
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while a presumption of fact used in the sense of an inference is a deduc- 
tion from the evidence, having its origin in the well recognized relation 
between certain facts in evidence and the ultimate question to be proven. 
Rose v. Tel. Co., 328 Mo., 1009, 81 A. L. R., 400; Judson v. Bee Hive 
Auto Service, 186 Oregon, 1, 74 A. L. R., 944; Merkel v. Railway Asso- 
ciation, 205 Mo. App., 484; Indianapolis v. Keeley, 167 Ind., 516; 
1 Greenleaf on Ev., sec. 48 (note). 

In the case of S. v. Davis, 214 N. C., 787, 1S. E. (2d), 104, the effect 
of prima facie or presumptive evidence is discussed by Barnhill, J., and 
in S. v. Holbrook, post, 622, it was held in an opinion by Chief Justice 
Stacy that what has been denominated a presumption of fact, when it 
related to the doctrine of recent possession in the law of larceny, was to 
be considered merely as an evidential fact or a circumstance, rather than 
as a presumption which would impose a burden on the defendant. In 
Lee v. Pearce, 68 N. C., 76 (85), Chief Justice Pearson classifies the 
different kinds of presumptions, particularly those arising out of certain 
fiduciary relations. 

In Managle v. Parker, 75 N. H., 189 (141), referring to the presump- 
tion of revocation of a will arising from its absence at the time of death, 
it was said: “When it is said that a presumption of intent to revoke 
arises from the testator’s act of destroying that copy of a will executed 
in duplicate which is within his reach, it is not to be inferred that a 
presumption jurts et de jure is meant. The presumption referred to is 
not an irrebuttable conclusion of law. It is a mere inference of fact.” 

In Wigmore on Evidence, sec. 2491, we find it said: “The distinction 
between presumptions ‘of law’ and presumptions ‘of fact’ is in truth the 
difference between things that are in reality presumptions and things 
that are not presumptions at all,” and that ‘a ‘presumption of fact,’ in 
the loose sense, is merely an improper term for the rational potency, or 
probative value, of the evidentiary fact.” In Mockowitk v. Railroad, 
196 Mo., 550 (571), Lamm, J., referred to presumptions, when under- 
stood in this sense, as “the bats of the law, flitting in the twilight but 
disappearing in the sunshine of actual facts.” In citing this case 
Mr. Wigmore adds: “If similes are in order, why not say that presump- 
tions are the pitcher’s ‘fair balls, which, unless the batsman hits them, 
become ‘strikes,’ and may finally put the batsman out?” 9 Wigmore, 
290; Stumpf v. Montgomery, 101 Okl., 257. 

The fact of possession of the will by the testator before his death 
and its unexplained absence after his death, nothing else appearing, 
would raise the presumption of fact that it had been destroyed by the 
testator with intent to revoke. Scoggins v. Turner, 98 N. C., 135. But 
as soon as the circumstances attendant upon the disappearance of the 
paper are made to appear, the presumption loses its potency and the issue 
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becomes one for the jury. The weight to be given a rebuttable pre- 
sumption of fact was stated in Gillett v. Traction Co., 205 Mich., 410, 
as follows: “It is now quite generally held by the courts that a rebutta- 
ble or prima facie presumption has no weight as evidence. It serves to 
establish a prima facie case, but if challenged by rebutting evidence. 
the presumption cannot be weighed against the evidence. Supporting 
evidence must be introduced, without giving any evidential force to the 
presumption itself.” This language was quoted with approval in Union 
Trust Co. v. Car Co., 219 Mich., 557, and again by Brogden, J., in 
Jeffrey v. Mfg. Co., 197 N. C., 724 (727), 150 S. E., 503. 8. v, Boswell, 
194 N. C., 260, 189 S. E., 374. A similar view was expressed by the 
Supreme Court of Massachusetts in Clifford v. Taylor, 204 Mass., 358 
(861). See also Christiansen v. Hilber, 282 Mich., 408, and Schaub 
v. R. R., 183 Mo. App., 444. 1 Elliott on Evidence, sec. 91; 1 Jones 
Law of Evidence in Civil Cases, secs. 9, 10 and 104 (a); 81 C. J.8., 733. 

It seems clear, therefore, that whatever presumption arose from the 
nonproduction of the testator’s copy of the will in this case it was a 
rebuttable one, and that it was for the jury to determine from all the 
evidence whether or not it had been destroyed by the testator with 
intent to revoke, the burden of proof being upon the propounder to 
establish the will and hence to show that its loss or destruction was not 
by his act or procurement, In re Hedgepeth, 150 N. C., 245, 63 S. E., 
1025; Helbig v. Ins. Co., 234 Til., 251 (257); McClellan v. Owens, 335 
Mo., 884, 95 A. L. R., 711. Any competent evidence to this effect was 
sufficient to carry the case to the jury. 

The caveators, however, complain that the court instructed the jury to 
answer the issue in favor of the propounder if they found the facts to 
be as all the evidence tended to show. They contend the court erred in 
holding that the evidence was so conclusive as to compel a verdict for 
propounder, if all the evidence were accepted as true. An examination 
of the evidence set out in the case on appeal shows that the circum- 
stances relating to the loss of the will, briefly stated, were as follows: 
The testator lived in Wake County.on the farm on which he was born. 
He left surviving seven sons and daughters, several of whom lived in 
the county. A granddaughter lived in the home with him. The farm 
on which he lived was by his will devised to be divided between a son 
Furman Wall and a daughter Hazeline Wall Faulkner, his youngest 
child. Small bequests were made to his other children. The will was 
executed in January, 1942. It appeared that some time thereafter the 
testator gave to Hazeline Wall Faulkner, or her husband, $1,000 for 
the purchase by them of land in Vance County. The duplicate copy of 
his will retained by testator was placed by him in the bottom or drawer 
of a buffet in his kitchen where other valuable papers were kept. This 
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drawer was locked and he kept the key. On 20 November, 1942, he 
became sick, and on the 21st was taken to a hospital in Raleigh. He 
remained there until Sunday, 29 November, when he was brought back 
home, so weak he had to be lifted out of the automobile into the house, 
and remained in his bedroom, unable to get up without assistance or to 
walk. Another room separated his bedroom from the kitchen. His sons 
and daughters visited him. He was up and about the house a part of 
the time from Sunday until Wednesday. Growing worse, he was taken 
back to the hospital Wednesday, 2 December, and died there 3 December. 
One of the propounders, Hazeline Wall Faulkner, testified she saw the 
will on Tuesday, 24 November, after her father had been taken to the 
hospital. It was in the buffet drawer where he kept his papers. She 
testified she returned to his home Tuesday morning (1 December), about 
seven o'clock. “He was sitting in a chair and we helped him to bed and 
he never got out of bed again.” After the funeral the house was locked 
up. Later Furman Wall, son of the decedent, accompanied by two dis- 
interested persons, went to the house to look for the will, and found the 
buffet unlocked and the will gone. After search it could not be found. 
The keys to the buffet were gone and were never found. 

On the other hand, the caveators’ evidence tended to show that in 
August, 1942, the testator spoke to another attorney and asked what he 
would charge to write a will. Later, to another witness he spoke about 
his will as if he contemplated making changes in the disposition of his 
property. To another he complained of his son Furman who was plan- 
ning to move away, and of his granddaughter who because of some 
disagreement had temporarily left him, and said he was going to see 
they didn’t get anything else he had. However, it appeared the son did 
not move away and the granddaughter returned. Another witness testi- 
fied he heard the propounder Hazeline Wall Faulkner say after testa- 
tor’s death that he did not leave a will “because he told me he had done 
away with it.” Caveators also introduced without objection a letter 
to the testator written by Mr. J. W. Bunn, dated 20 October, 1942, 
referring to the contemplated purchase of land for his daughter Hazel- 
ine, suggesting that “if you make such purchase it would change the 
status of your estate and that you would want to change your will.” 
There was no evidence of any response to this letter. The propounder 
denied she had made the statement attributed to her. 

Without expressing any opinion as to the facts, or the weight of the 
evidence, we think the trial judge was in error in giving the instruction 
complained of, and that the questions involved in the issue of devisavit 
vel non were for the jury to determine under appropriate instructions 
from the court. 

New trial. 
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(Filed 24 November, 1948.) 
1. Automobiles § 32a— 


The violation of a traffic law, unintentionally or merely through a want 
of ordinary care, will not constitute culpable negligence unless the pro- 
hibited act is in itself dangerous—i.e., likely under the circumstances to 
result in death or great bodily harm. 


2. Automobiles § 32b— 


The violation of statutes, against driving an automobile while intoxi- 
cated, C. S., 2621 (286), and against failure to give certain signals, C. 8., 
2621 (301), if conceded, is not sufficient to sustain a prosecution for 
involuntary manslaughter, unless a causal relation is shown between the 
breach of the statute and the death. 


8. Automobiles § 32e— 


In a criminal prosecution for a felonious slaying, by an automobile 
collision, where all testimony tended to show no excessive speed on the 
part of defendant, no clear evidence of a left turn in front of the oncom- 
ing car which hit defendant's car causing the death, no failure to give 
any signal which defendant was under obligation to give, and the only 
evidence of intoxication of the defendant was by one witness, contrary to 
that of several others, and where there was no contention by the State 
that defendant’s conduct was such as to sustain a conviction at common 
law irrespective of the statutes, C. S., 2621 (286), and 2621 (301), motion 
for judgment of nonsuit should have been allowed. 


AppEaL by defendant from Ervin, Special Judge, at May Term, 1948, 
of Rowan. 

Criminal prosecution tried upon indictment charging the defendant 
with the felonious slaying of one Mrs. A. J. Rohr. 

The evidence discloses that the automobile wreck which caused the 
death of Mrs. Rohr occurred on Highway No. 29, south of Salisbury, 
N. C., on Saturday night, 17 October, 1942. The highway is forty feet 
wide with four lanes for traffic. 

C. C. Allison, a colored man, testified that he was driving south on 
this highway about 10:30 or 11:00 o’clock on Saturday night in com- 
pany with a colored man and woman. That he was operating a 1937 
Ford automobile, which belonged to one Sherrill, who was in the car 
with him. “That as he came over a little rise around the curve he saw 
the car operated by W. W. Lowery coming north meeting him on his 
side of the road; and the said car cut across the road right in front of 
him to the left at a point about twenty feet before he reached the drive- 
way of Mr. Kluttz. He didn’t observe any signal from the other car and 
collided with his car. The cars came to rest on his side of the road.” 
On cross-examination, this witness testified that he had drunk one bottle 
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of beer about 6:00 o’clock on Saturday and that the other people with 
him in the car were “feeling pretty good.” That he saw the Lowery car 
for “as much as 300 yards away.” That the front wheels of the Lowery 
ear had reached the left shoulder of the highway when he (Allison) 
hit him. 

Arthur Harkey testified that he arrived at the scene of the wreck 
immediately after it occurred, but did not see the wreck. He also testi- 
fied, “From the conversation I had with him and the observation of 
Lowery, he was drinking pretty heavy.” His further testimony discloses 
that the only conversation he had with the defendant was while Lowery 
was still in the car, under the wheel. Harkey was standing on the right- 
hand side of the car and asked Lowery about taking them to the doctor. 
Lowery said none of them were hurt. 

The defendant testified: That he left his home about 8:00 o’clock 
p.m., on Saturday, 17 October, 1942, to go after his sons who were at a 
corn shucking. He invited M. J. Ford to go with him. According to the 
evidence, Mr. Ford requested the defendant to ride up the road to a 
filling station. While at the filling station Mr. Ford was talking with 
some women, and one of them asked him for a drink. He asked the 
defendant to take them up the road where they could get something to 
drink, The defendant further testified: “I had not had any liquor, beer, 
wine or any intoxicant to drink that day. I slowed down and parked in 
front of the walkway, which was beyond the driveway. Someone said, 
‘Back up and pull in the driveway.’ I backed up about six feet and 
started to pull i when this car came over the hill at a high rate of 
speed and run into me. There wasn’t anything coming when I started 
to back up. I stayed there about fifteen or twenty minutes after the 
collision. Two cars came up and carried the ladies to the hospital. 
After we got the women to the hospital me and Allison were there 
together. He helped me to get my car loose from his and agreed to settle 
it between us as to damages. I didn’t think any of the women were 
hurt very much. He went off to get a wrecker and I went home. He 
did not say anything about calling the law. The Negroes and Mr. Ford 
were present. I did not see Mr. Harkey there. I went straight home 
from there where I saw my wife and children. ... I hadn’t had any- 
thing to drink at the filling station. I did not know the place. I was 
headed North. I drove past the driveway, parked in front of the walk- 
way and started back to the driveway and backed up about six feet to 
pull into the driveway. I was not under the influence of intoxicants. I 
was not there when the officers arrived, I left because me and him eame 
to an agreement.” 

Patrolman Lassiter testified that in response to a call he went to the 
scene of the wreck. Mr. Lowery, the defendant, was not there and he 
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did not see him until two nights later. “Allison was there. He was 
sober.” On cross-examination, he testified: ‘I smelled alcoholic odor on 
Allison’s breath. That no skid marks were made by either car until 
after the impact. The front wheels of the Chevrolet appeared to be 
about the edge of the road on his left crossways of the road, not quite 
on the shoulder. There was twenty-five or thirty feet of road unblocked 
on the left going South. It was about 11:00 o’clock and quite a number 
of people were present, including Allison and Mr. Harkey, neither said 
anything about Lowery being intoxicated or drinking. Mr. Lowery 
stated in response to a question by the court (at the preliminary hear- 
ing) that he had driven past the driveway and backed up and started 
back across.” 

M. J. Ford testified: “That Lowery came to his house about 8 :30 and 
asked him to go with him to the country. They came to Charlie 
Coughenhour’s place. I met four girls down there, Mrs. Kluttz, Mrs. 
Scarboro, Mrs. Brandon and Mrs. Rohr. I never had met Mrs. Brandon 
or Mrs. Rohr. Mrs. Brandon asked me for a drink and I did not have 
one. I suggested that we go up the road and get one, I asked Mr. 
Lowery to carry us up there, which he did. We drove up in front of the 
brick house in front of the walkway where they said stop. They told 
Mr. Lowery to back up and pull in the driveway. Mr. Lowery backed 
towards the driveway. He had to back out into the road to straighten 
up. When he started towards the driveway the wreck happened. The 
front wheels were off the cement. The colored fellow was in the second 
lane when he got right at us. Instead of going around he pulled back 
to the outside curb on the right. Huis radiator hit about the door. He 
was going fast. Mr. Lowery was sober. J never saw him take a drink 
of liquor in my life. I was in his presence from 8:30 until the wreck. 
We stayed at the scene of the wreck twenty-five or thirty minutes. I did 
not see Mr. Harkey. No one was there when we left.” 

Mrs. Wilma Scarboro testified: “That she was with Mr. Lowery and 
the others that night. Mr. Lowery was sober.” 

Mrs. Ruth Pendix testified: “That she had been in the presence of 
Mr. Lowery about an hour and was in the car with him at the time; that 
he was perfectly sober. We drove past the driveway and went to back 
up. There wasn’t a car in sight. We went to turn into the driveway. 
This car came over the hill and hit us before we could get into the 
driveway.” 

C. C. Allison, who testified for the State, admitted that he had been 
arrested and convicted for drinking. Harkey admitted that he was 
convicted about five years ago for transporting liquor. That he tried 
to wreck the sherifi’s car and the officers shot the tires down on his ear. 
He paid a fine of $500.00 and the damage to the sheriff’s car. 
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The defendant Lowery admitted that he had been indicted one time 
for driving while intoxicated. 

The defendant’s witness Ford admitted he had been indicted twice 
for drinking. 

Harkey and Lowery offered evidence as to their good character in 
recent years. 

Verdict: Guilty of involuntary manslaughter. Judgment: That the 
defendant be imprisoned in the State’s Prison at hard labor for not less 
than two nor more than three years. 

Defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
C. M. Llewellyn for defendant. 


Denny, J. The defendant excepts and assigns as error the refusal of 
his Honor to sustain his motion for judgment as of nonsult. 

The State is relying upon the breach of two statutes by the defendant 
to sustain the judgment below, to wit, section 101, chapter 407, Public 
Laws of 1937, N. C. Code of 1939 (Michie), section 2621 (286), which 
makes it unlawful for any person to drive an automobile on the highways 
of the State while under the influence of intoxicating liquor or narcotic 
drugs; and section 116 of the same Act, N. ©. Code of 1939 (Michie), 
section 2621 (801), which requires the driver of an automobile upon a 
highway to give certain signals before starting, stopping or turning said 
motor vehicle from a direct line of traffic. 

The real question presented for our consideration is whether or not 
the evidence presented on this record is sufficient to show culpable or 
criminal negligence on the part of the defendant. The violation of the 
statutes referred to herein, if conceded, is not sufficient to sustain a 
prosecution for involuntary manslaughter unless a causal relation is 
shown between the breach of the statute and the death of Mrs. Rohr. 
S, v. Satterfield, 198 N. C., 682, 153 S. E., 155. The violation of a 
trafhe law unintentionally or merely through a want of ordinary care 
would not constitute culpable negligence unless the prohibited act was in 
itself dangerous—.e., likely under the circumstances to result in death 
or great bodily harm, S. v. Stansell, 203 N. C., 69, 164 S. E., 580, in 
which case the Court said: “Ordinary negligence is based on the theory 
that a person charged with negligent conduct should have known the 
probable consequence of his act; culpable negligence rests on the assump- 
tion that he knew the probable consequences but was intentionally, reck- 
lessly, or wantonly indifferent to the results. Wiuth respect to the breach 
of a statute enacted in the interest of public safety a basic concept may 
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involve the distinction between the intentional violation of the statute 
and the negligent failure to observe its provisions.” 

There is no evidence that the defendant was driving at an excessive 
rate of speed. The only evidence that the defendant made a left turn 
and drove his car in front of the Sherrill car, which was driven by 
Allison, was the testimony of Allison, and his evidence is not clear as to 
whether Lowery was approaching on the right or left side of the road. 
The defendant and two other witnesses testified that defendant’s car 
was driven on the left side of the highway in front of the Kluttz home, 
and that the defendant was requested to back his car and enter the drive- 
way of the Kluttz home. That at the time he backed his car into the 
highway, for the purpose of entering the driveway, no car was approach- 
ing from the north, but before the defendant could complete the opera- 
tion the ear driven by Allison approached at a high rate of speed and 
ran into defendant’s car. Allison testified he saw the Lowery car for “as 
much as three hundred yards.” If this is correct and the defendant was 
approaching him or backing his ear in the lane of tra‘fic on Allison’s 
right, it was the duty of Allison to operate his car with due caution and 
circumspection under the circumstances. He testified, however, he did 
not make any effort to slacken his speed. There is evidence to the effect 
that the front wheels of the defendant’s car were on the shoulder of the 
highway entering the driveway, at the time of the wreck, and that a 
distance of twenty-five or thirty feet of the highway on the left going 
south was unobstructed. One witness testified that Allison was in the 
second lane until “he got right at us. Instead of going around he pulled 
back to the outside curb on the right.” 

Furthermore, if defendant was parked on the left-hand side of the 
road, and no car was in sight at the time he undertook to back into the 
road for the purpose of entering the driveway at the Kluttz home, he 
was under no obligation to give a signal. Stovall v. Ragland, 211 N. C., 
536, 190 S. E., 899. Moreover, the difficulty in seeing a hand signal at 
night is pointed out in the case of Butner v. Spease, 217 N. C., 82, 
6S. E. (2d), 808, in which the Court said: “It is a matter of common 
knowledge that a hand signal can seldom be seen by the driver of an 
approaching car under the circumstances here disclosed, because to him 
the other driver’s hand would be in the shadow of his own light.” 

The only evidence to show a breach of the statute making it unlawful 
for a person to drive an automobile on the highways of this State under 
the influence of liquor, was the testimony of the witness, Harkey, to the 
effect: “From the conversation I had with him and the observation of 
Lowery, he was drinking pretty heavy.” The defendant and four other 
witnesses testified the defendant was sober and had not had anything to 
drink. The witness Allison, the driver of the other car involved in the 
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wreck, admitted he had drunk a bottle of beer earlier in the evening 
and that his companions in the car were “feeling pretty good.” The 
investigating officer testified: “I smelled aleoholic odor on Allison’s 
breath.” Neither Allison nor Harkey informed the investigating officer 
that Lowery was drinking and both were present while the officer was 
investigating the accident. 

In the case of S. v. Satterfield, supra, this Court said: ‘There 1s 
ample evidence of the defendant’s disregard of the statute; his failure 
to obey the law was the negligent omission of a legal duty. Ledbetter 
v. English, 166 N. C., 125. But this was not sufficient within itself to 
warrant conviction. There are yet to be considered the element of 
causal relation, and, indeed, of proximate cause; for mere proof of a 
negligent act does not establish its causal relation to the injury.” There 
is no contention on the part of the State that the conduct of this defend- 
ant was such as to sustain a conviction at common law irrespective of 
the violation of the statutes relied upon, as was the case in S. v. Huggins, 
914 N. C., 568, 190 S. E., 926; 8. v. Landin, 209 N. C., 20, 183 S. E., 
526; S. v. Palmer, 197 N. C., 1385, 147 S. E., 817; S. v. Trott, 190 
N. C., 674, 1380 8S. E., 627; S. v. Gray, 180 N. C., 697, 104 8S. E., 647; 
S. v. Gash, 177 N. C., 595, 99 S. E., 337; and S. v. McIver, 175 N. C., 
761, 94S. E., 682. 

Moreover, as pointed out in S. v. Cope, 204 N. C., 28, 167 8. E., 456, 
there is a difference in negligence which renders one civilly lable in 
damages and culpable or criminal negligence in the law of crimes. 
Stacy, C. J., speaking for the Court, in the above case, said: “An unin- 
tentional violation of a prohibitory statute or ordinance, unaccompanied 
by recklessness or probable consequences of a dangerous nature, when 
tested by the rule of reasonable prevision, is not such negligence as 
imports criminal responsibility. S. v. Stansell, supra; S. v. Agnew, 
902 N. C., 755, 164 S. E., 578; S. v. Satterfield, 198 N. C., 682, 153 
8. E., 155: S.v. TE ankecsley, 172 N. C., 955, 90 S. E., 781; S. v. Horio. 
139 N, C,, 588, 51S. E., 945.” 

We think the ev ene as to the failure of the defendant to give a 
signal as required by the statute, when considered in its most favorable 
light for the State, is insufficient to show culpable negligence. As to the 
breach of the other statute upon which the State relies to sustain the 
trial court, conceding that there is some evidence of the intoxication of 
the defendant, there is no evidence on this record of reckless driving or 
other misconduct on the part of the defendant resulting from intoxica- 
tion which shows such proximate causal relation between the breach of 
the statute and the death of Mrs. Rohr as is essential to a prosecution 
for involuntary manslaughter, S. v. Satterfield, supra. It is in this 
respect that this case is distinguishable from other decisions of this 
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Court involving violations of the statute which makes it unlawful to 
drive an automobile on the highways of the State while under the 
influence of intoxicating liquor or narcotic drugs. S. v. Landin, supra; 
S. v. Dills, 204 N. C., 38, 167 S. E., 459; 8. v. Harvell, 204 N. C., 32, 
167 S. E., 459; S. v. Palmer, 197 N. C., 185, 147 S. E., 817; 8. o 
Leonard, 195 N. C., 242, 141 S. E., 736; S. v. Jessup, 183 N. C., 771, 
111 S. E., 523. 

The defendant’s motion for judgment as of nonsuit should have been 
allowed. 

Reversed. 


D. M. WARREN, CHaIRMAN: A. C. BOYCE, E. N. ELLIOTT, RALEIGH 
PEELE anp J. A. WEBB, ConstituTting THE BOARD OF COUNTY 
COMMISSIONERS anp BOARD OF EQUALIZATION AND REVIEW 
OF CHOWAN COUNTY, anp P. 8S. McMULLAN, Tax SUPERVISOR OF 
CHOWAN COUNTY, v. A. J. MAXWELL, CHArrMAanN; STANLEY WIN- 
BORNE, CHARLES M. JOHNSON, ROBERT G. DEYTON anno HARRY 
McMULLAN, ConstiTuTtIng THE NORTH CAROLINA STATE BOARD 
OF ASSESSMENT, anp MORRIS 8S. HAWKINS anp L. H. WINDHOLZ, 
RECEIVERS OF THE NORFOLK SOUTHERN RAILROAD COMPANY. 


(Filed 24 November, 1948.) 


1. Appeal and Error §§ 5, 40f— 


Where plaintiffs’ cause was heard, in the court below, independently 
on the merits, and action on demurrers was reserved without prejudice 
to the defendants, a demurrer ore tenus. renewed in this Court, brings 
both questions up for decision. 


©) 


. Mandamus § 2a— 


Subject to the right to review in this Court as it may exist under proper 
procedure, the final action of an administrative board on a matter within 
its jurisdiction will be held to be conclusive, and will be given effect in a 
subsequent proceeding involving the same matter. 


3. Mandamus §8§ 2a, 2b: Appeal and Error § 18— 


Mandamus is not a proper instrument to review or reverse an admin- 
istrative board which has taken final action on a matter within its juris- 
diction. If there has been error in law, prejudicial to the parties, or the — 
board has exceeded its authority, or has mistaken its power, or has abused 
its discretion—where the statute provides no appeal—the proper method 
of review is by certiorari, 


4. Mandamus §§ 2b, 2c: Taxation § 25—— 


Mandamus is a proper remedy to compel the North Carolina State 
Board of Assessment to perform a public duty of a ministerial nature 
imposed by statute—but not to control them in the exercise of any discre- 
tion. The assuming of jurisdiction for assessments over the railroad lines: 
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of common carriers and reporting to the several counties their quotas of 
valuation thereof may be regarded as ministerial duties. 


o. Mandamus § 1— 

While mandamus is no longer regarded as a high prerogative writ, a 
peremptory mandamus is a writ of enforcement—in the nature of an 
execution of the judgment of the court—and will not be issued unless 
petitioner has shown a clear right thereto, the ministerial duty, as well 
as the neglect or refusal to perform it, must appear. 


6. Mandamus § 2c: Taxation § 25-—— 


Where a railroad, under an order of the Interstate Commerce Com- 
mission, abandons its operations as a common carrier on a portion of its 
road, cancels its tariffs over same and thereafter does not operate over 
such portion of its line, except to haul away the scrap as the roadbed 
is dismantled and salvaged, it ceases to be vested with a character which 
would bring it within the jurisdiction of the State Board of Assessment 
for appraisal and taxation. C. S., 7971 (198), et seg. 


Appray by plaintiffs from Johnson, Special Judge, at March Civil 
Term, 19438, of WaKkeE. 

In this proceeding the plaintiffs sought a peremptory mandamus to 
have the defendant receivers to cause to be hsted with the State Board 
of Assessment, for the year 1941, as a part of the track, roadbed and 
right of way of the Norfolk Southern Railroad Co., that part of its road 
running from Edenton, in Chowan County, to Norfolk, Virginia, which 
lies within the State, and to compel the said Board of Assessment to 
include the same in determining the pro rata part of the total valuation 
of the railroad in North Carolina to be apportioned to Chowan County 
for that year, and to certify such apportionment to the Board of Com- 
missioners of the county. 

The complaint, omitting formal parts and the prayer for relief, is as 
follows: 

“1, Plaintiffs, other than P. S. McMullan, constitute the County 
Commissioners and Board of Equalization and Review of Chowan 
County, N. C., and plaintiff, P. S. MeMullan, is Tax Supervisor of said 
County. The defendants, A. J. Maxwell, Chairman; Stanley Winborne, 
Charles M. Johnson, Robert G. Deyton and Harry McMuHan, constitute 
the North Carolina State Board of Assessment and the defendants, 
Morris S. Hawkins and L. H. Windholz, are duly qualified and acting 
Receivers of the Norfolk Southern Railroad Company, having been ap- 
pointed as such by the United States District Court having jurisdiction. 
The said Norfolk Southern Railroad Company is a corporation incorpo- 
rated under the laws of the State of Virginia and operating a railroad 
as a common carrier in the States of Virginia and North Carolina and 
in the County of Chowan. 
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“9, Prior to August 2, 1940, the Norfolk Southern Railroad Company 
operated a railroad as a common carrier over a track, right of way and 
roadbed extending from Edenton in Chowan County, N. C., northwardly 
to the northern boundary of the County and on to Suffolk, Va. On said 
date the Interstate Commerce Commission issued its order effective 
September 2, 1940, authorizing, but not requiring, the railroad to aban- 
don its operations as a common carrier on said line, and on or about 
September 21, 1940, the said railroad canceled its tariffs over said line 
and thereafter did not operate over said line except as hereinafter alleged. 

“3. Prior to December 31, 1940, the said railroad contracted to sell 
and deliver the rails and fastenings on said line as scrap iron and prior 
to January 1, 1941, began tearing up the rails and fastenings on said line 
beginning at the Suffolk end and transporting them over the said line 
in freight cars to Edenton for delivery to the purchaser but on and for 
some time after January 1, 1941, had not reached the Chowan County 
line in tearing up the rails and fastenings and that part of the line 
located in Chowan County including its right of way, rails and roadbed 
were Intact and in substantially the same physical condition it had been 
in when it was used for the regular operation of trains as a common 
carrier and was capable of use for operations as a comraon carrier and 
was being regularly used for the purpose aforesaid. 

“4, The railroad failed to list the right of way, track and roadbed 
from Edenton to the northern Chowan County line with the State Board 
of Assessment for taxation for the year 1941 as a part of the railroad 
line but attempted to list it with the Chowan County authorities as scrap 
iron. The County authorities refused to accept such listing and filed a 
petition with the State Board of Assessment requesting that the said 
Board require the railroad to list the said right of way and roadbed as 
a part of its line to be included in determining the pro rata part of the 
total valuation of the railroad in North Carolina to be apportioned to 
Chowan County. 

“5. After a hearing before the State Board of Assessment on August 
20, 1941, at which the plaintiffs and the railroad were represented by 
counsel and in which the facts alleged were admitted to be true by the 
railroad, the State Board of Assessment entered the following order: 

“ORDER, that the abandoned track involved in the appeal of the 
Norfolk Southern Railroad Company vs. Chowan County Commissioners 
be listed for the year 1941 with the local taxing units as “scrap.” ’ 

“Plaintiffs have refused to accept such listing and ecntend that the 
track, roadbed and right of way in controversy should be listed with the 
State Board of Assessment as part of the railroad line in North Carolina 
to be included in determining the pro rata part of the total valuation of 
the railroad in North Carolina to be apportioned to Chowan County.” 


2 
CO 
— 


FALL TERM, 1943. 607 


WARREN U. MAXWELL. 


Upon a demurrer for misjoinder of parties, it appearing that the 
receivers had conveyed the railroad property to the Norfolk and South- 
ern Railroad Company, which company was now in operation of the 
lines of the Norfolk Southern Railroad formerly operated by the re- 
ceivers, the complaint was amended and the Norfolk and Southern 
Railroad Company was brought in as party defendant. 

It appears from the record that the plaintiff sought the same relief 
by petition to the State Board of Assessment prior to the institution of 
this action, had been heard upon the merits, and the State Board of 
Assessment had denied the petition on the ground that the owners and 
operating company had obtained permission of the Interstate Commerce 
Commission to abandon its operations as a common carrier on this line, 
and the company had thereupon canceled its tariffs, ceased such oper- 
ations, and was engaged only in collecting, transporting and delivering 
to the purchaser scrap from the abandoned portion of the road, using its 
own facilities for that purpose as the road was gradually dismantled. 

Since the above facts appear substantially in the complaint, the sey- 
eral defendants demurred thereto as not stating a cause of action; and 
at the same time answered, setting up the abandonment of the line as a 
carrying road, and the fact that the offer to list the property within the 
county for local taxation had been rejected. 

The matter came on for a hearing before Hon. Jeff D. Johnson, Jr., 
Special Judge of the Superior Court, at March Civil Term, 1943, of 
Wake Superior Court, upon an agreement that the judge might hear and 
determine the case without the intervention of a jury. Reserving action 
on the demurrers without prejudice to the defendants, Judge Johnson 
proceeded to hear the case on the merits. 

The evidence tended to show that the receivers of the Norfolk South- 
ern Railroad Company obtained from the Interstate Commerce Com- 
mission an order, effective 2 September, 1940, authorizing them to 
abandon the line running from Edenton to Suffolk, of which the road 
in controversy is a part; that the receivers thereupon canceled all tariffs 
and ceased their publication on or about 21 September, 1940, and did 
not thereafter operate the road as carriers. That the rails had been sold 
as scrap, and were being torn up from the roadbed, and transported and 
delivered to the purchaser, the receivers using their own facilities upon 
the road for this purpose only, as the roadbed was gradually dismantled. 

Upon motion of the defendants, made at the conclusion of the plain- 
tiffs’ evidence and of all the evidence, Judgment was entered that “the 
plaintiffs be, and they are hereby nonsuited and this action is dismissed.” 
From this judgment the plaintiffs appealed. The members of the State 
Board of Assessment and other defendants renewed in this Court, ore 
tenus, their demurrer to the complaint as not stating a cause of action. 
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W. D. Pruden for plaintiffs, appellants. 

Attorney-General McMullan and Assistant Attorney-General Patton 
for State Board of Assessment, appellee. 

Rh. N. Summs and Robt. N. Simms, Jr., for Receivers of Norfolk 
Southern Railroad Company and for Norfolk Southern Railway Com- 
pany, defendants, appellees. 


SEAWELL, J. The complaint is a model of conciseness and fairness. 
It was obviously the purpose of the pleader to strip the case of non- 
essentials and bring the controversy to the real issue—at most a narrow 
one—upon facts about which there could be no dispute. But the peculiar 
nature of the remedy sought, in view of the frank statements in the 
complaint, renders plaintiffs’ ease vulnerable in two aspects: On the 
question whether they have the right to be heard at all in the attempted 
relitigation of a matter already heard by a competent tribunal on the 
merits; and, if that obstacle is hurdled, whether the status of the rail- 
road line at the taxable date, as described by the plaintiffs, brings it 
within the jurisdiction of the State Board of Assessment under appli- 
cable law. Machinery Act of 1939, ch. 310; Public Laws 1939, sec. 
1612, et seg.; Michie’s Code, 1939, sec. 7971 (193), et seg. 

While the plaintiffs’ cause was heard independently on the merits, and 
action on the demurrers was reserved without prejudice to the defend- 
ants, the demurrer, ore tenus, renewed in this Court would bring both 
these questions up for decision. Raleigh v. Hatcher, 220 N. C., 618, 616, 
18S. E. (2d), 207; Gurganus v. McLawhorn, 212 N. C., 397, 193 S. E., 
844; Staley v. Park, 202 N. C., 155, 156, 162 8S. E., 202. It is hardly 
necessary, however, to give the plaintiffs’ position two fatal blows—by 
sustaining both demurrer and judgment on the merits; so we follow the 
pattern of the trial. It is not amiss to say, however, that mandamus is 
not a proper instrument to review or reverse an administrative board 
which has taken final action on a matter within its jurisdiction. Pue v. 
Hood, Comr. of Banks, 222 N. C., 310, 22 S. E. (2d), 896. If there 
has been an error in law, prejudicial to the parties, or the board has 
exceeded its authority, or has mistaken its power, or has abused its 
diseretlon—where the statute provides no appeal—the proper method 
of review is by certiorari. Belk’s Dept. Store, Inc., v. Guilford County. 
222 N. C., 441, 446, 23 S. E. (2d), 897; Power Co. v. Burke County, 
201 N. C., 318, 160 S. E., 173; Caldwell County v. Doughton, 195 
N. C., 62, 141 8. E., 289. Subject to the right to review in this Court 
as it may exist under proper procedure, the final action of the Board will 
be held to be conclusive, and will be given effect in a subsequent pro- 
ceeding involving the same matter. 
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However, on the hearing on the merits, plaintiffs’ petition for man- 
damus was properly denied. Speaking now not of the receivers, or 
representatives of the new company which has taken over the railroad 
properties for operation, who are not public officers and are not subject 
to mandamus to compel the performance of a private duty, but speaking 
of the members of the Board of Assessment who are public officers, 
mandamus is a proper remedy to compel the performance of a public 
duty of a ministerial nature, when this duty has been neglected or 
declined. There is no doubt that where the right to the writ has not 
been clouded by previous resort to other remedy, it will issue to compel 
the State Board of Assessment to perform the ministerial duties imposed 
upon them by the statute—but not to control them in the exercise of any 
diseretion. The initial step of assuming jurisdiction over the railroad 
lines of common carriers may be regarded as ministerial, and the duty of 
reporting to each of the several counties its quota of the total valuation 
accruing to the mileage within it is of a like character. 

But the mandamus, while no longer regarded as a high prerogative 
writ—as was its common law status—Person v. Watts, 184 N. C., 499, 
505, 115 8. E., 336—will not be issued unless the petitioner has shown 
a clear legal right to the writ. Poole v. Board of Hxaminers, 221 N. C., 
199, 19 S. E. (2d), 685; Champion v. Board of Health, 221 N. C,, 96, 
19 3. Be (2d), 239» ie v. Board of Education, 216 N. C., 147, 
4 8. E. (2d), 328; Raleigh v. Public School System, ante, 316, 26 
S. E. (2d), 591. Certainly it will not issue where upon the face of the 
petition or upon the facts disclosed in the evidence, the plaintiffs have 
no right to the relief they seek to obtain by such mandatory means. 
The ministerial duty, as well as the neglect or refusal to perform it, 
must clearly appear, since a peremptory mandamus is a writ of enforce- 
ment-~or in the nature of an execution of the judgment of the Court. 
Powers v. Asheville, 203 N. C., 2, 164 8. E., 324; Cody v. Barrett, 200 
N. C., 43, 156 S. E., 146; White «. Commissioners of Johnston County, 
2A Ne Ro Oe 7S, E. (2a), $25; Wears v. Board of Education, 214 
Nie 89,197 s. | es 

We agree with the court below that the evidence may be regarded as 
showing a definite abandonment of the road with respect to the common 
carriage of freight and passengers, and that its use in the removal and 
transportation of scrap material during the process of dismantling and 
salvage did not vest it with a character which would bring it within the 
jurisdiction of the State Board of Assessment for appraisal and taxa- 
tion. We are assured of the correctness of this position on examination 
of the statute under which the State Board of Assessment exercises its 
duties, with special attention to the general purpose of the Act, espe- 
clally the provisions regarding the apportionment of the total taxable 
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value to the counties in the proportion that the mileage therein sustains 
to the total length of the road with which it is assessed. Sec. 1613; 
Michie’s Code of 1989, sec. 7971 (194). In such total valuation is 
included the franchise which, with respect to the abandoned road, no 
longer exists and which, when the tariffs are canceled, cannot be exer- 
cised. Furthermore, the deterioration in value of the road itself, thus 
separated from its uses, would make the equation demanded by the 
statute so inequitable as to lead to the conclusion it was not intended 
by the law. 

At various other places we find reference in the statute indicating that 
the law refers to roads in actual operation; and we have come to the 
conclusion that a road thus definitely abandoned and retired from the 
operative system, after a proper order respecting the convenience and 
necessity of its further operation as a carrying road has been granted 
for such abandonment, is no longer within the purview of the statute. 

The listing of this property is the care of the local authorities. We 
might say here that the order of the State Board of Assessment that the 
local boards list the property as “scrap” is not binding upon them in so 
far as it characterizes the nature of the property. In the listing and 
the assessment of this property, they are to be guided by the same laws 
which apply to other property within their respective jurisdictions. It 
may be well to say, however, that since we consider the road as definitely 
abandoned as a part of the operating system, and no more to be used as 
a carrying road, the property is not to be enhanced by attributing to it 
any element of value arising from that source. Otherwise, the result 
would simply be to transfer the jurisdiction from the State Board of 
Assessment to the local boards of appraisal, to be exercised upon similar 
considerations of value. This would be manifestly improper. 

The judgment is 

Affirmed. 


STATE y. JACK SUDDRETH. 
(Filed 24 November, 1943.) 


1. Courts, Superior §§ 1b, 1c: Intoxicating Liquor § 9a—- 


While an appeal from conviction in a Recorder’s Court upon a warrant, 
charging unlawful possession on a certain date of intoxicating liquors 
for the purpose of sale, was pending in the Superior Court, that Court 
had jurisdiction to try the defendant on a bill of indictment of a later 
date charging the same offense, where the record contains nothing to 
show that the offenses are identical. Time is not of the essence and need 
not be specified in the indictment. C. S., 4625. And there is no conflict 
of jurisdiction between the Recorder’s Court under C. S., 1567, and the 
Superior Court under C, S8., 1487. 
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2. Indictment § 12: Appeal and Error § 37b— 


If a motion to quash is not made before a plea of not guilty, the motion 
is addressed to the discretion of the trial court and is not reviewable 
on appeal. 


3. Intoxicating Liquors § 4d— 


Where a person has in his possession tax-paid intoxicating liquors in 
quantity not in excess of one gallon, in his private dwelling in a county 
in which the sale of such intoxicating liquors is not authorized by ch. 49, 
Public Laws 1937, nothing else appearing, such possession is not now 
prima facie evidence that such intoxicants are so possessed for the pur- 
pose of sale under C. 8., 3411 (j). 


4. Intoxicating Liquors § 9d— 


In a criminal prosecution for the unlawful possession of intoxieating 
liquors for the purpose of sale, where all the evidence tended to show 
that accused had concealed in the apartment occupied as a residence by 
himself and family, above a store operated by him, five pints of tax-paid 
liquor, the seals on which had not been broken, and a sixth pint was 
found by officers at the back door of the store, where an unknown person 
was seen to “set something down,” and some empty bottles, apparently 
wine bottles, were also found in the store, motion of defendant for judg- 
ment of nonsuit, C. S., 4648, should have been sustained. 


ApprEAL by defendant from Pless, J., at 22 February Term, 1943, of 
CALDWELL. 


Defendant was tried and found guilty in Recorder’s Court of Caldwell 
County on 19 January, 1943, upon warrant sworn out 2 January, 1943, 
charging defendant with unlawful possession on 25 December, 1942, of 
“a quantity of intoxicating liquors for the purpose of sale.” Judgment 
of the court was that defendant be confined in the common jail of Cald- 
well County for a period of six months, and assigned to work on the 
roads under the control and supervision of the State Highway and 
Public Works Commission, to be suspended upon payment of a fine of 
$50.00 and costs. Defendant appealed therefrom to Superior Court of 
Caldwell County. 

At February Term, 1943, of Superior Court of Caldwell County, a 
bill of indictment was found by the grand jury charging defendant in 
separate counts with (1) “unlawful possession of intoxicating liquors for 
purpose of sale,” (2) unlawful possession of intoxicating liquors for 
beverage purposes, (3) unlawful transportation of intoxicating liquors, 
(4) unlawful sale of intoxicating liquors, and (5) unlawful purchase 
of intoxicating liquors, all on 25 December, 1942. At said term of 
Superior Court defendant pleaded not guilty and moved to quash the 
bill of indictment on the ground that as this is a case on appeal from 
the Recorder’s Court, a court with final jurisdiction, it should be tried 
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on the warrant and not upon a bill of indictment. Motion denied. 
Exception by defendant. 

And on the trial in Superior Court upon the bill of indictment evi- 
dence for the State tends to show these facts: Defendant has a store on 
the ground floor and he, his wife and two children live upstairs over the 
grocery store in a certain building in Caldwell County. On 20 Decem- 
ber, 1942, officers of that county, armed with a warrant therefor, 
searched the premises of defendant for intoxicating liquor. While 
searching was going on defendant was downstairs in the grocery depart- 
ment, but he went upstairs while officers were there. His wife and his 
children were there, his wife upstairs in the living quarters, and two 
men were downstairs in the store. Five pints of bottled in bond tax-paid 
liquor, two pints of which were stuck in behind the seat of the settee, 
two pints in the back or behind the seat of the upholstered chair, and one 
pint between the mattress and springs of a bed were found upstairs in 
the living quarters. The seals had not been broken. <A sixth pint was 
found at the back door where one of two men in the store was seen to 
stoop and “set something down.” While the evidence fails to. show 
whether the man set it down, or whether the seal on it was broken, it 
does show that it too was tax-paid whiskey. The officers saw some 
empty bottles there, and Officer Goble testified: “I saw some empty 
bottles. I can’t tell whether they were whiskey bottles or not. The ones 
I saw looked more like wine bottles. I don’t know whether he sells wine 
or not. I smelled of several of the bottles but couldn’t tell exactly 
whether the odor was whiskey or not. It was just a kind of sour smell. 
... The bottles I saw were wine bottles.” 

Motions for judgment as of nonsuit were overruled. C. S., 4643. 
Defendant excepted. 

The court submitted the case to the jury only upon the count charging 
defendant with unlawful possession of intoxicating liquors for purpose 
of sale. 

Verdict: Guilty. 

Judgment: That defendant pay a fine of $100.00 and costs, and be 
confined in the common jail of Caldwell County for a period of twelve 
months and assigned to work under supervision and control of State 
Highway and Public Works Commission, the sentence being suspended 
upon conditions named. Defendant moved in arrest of j1dgment. 

Defendant appealed to Supreme Court and assigns error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
W. H. Strickland for defendant, appellant. 
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WinzorneE, J. The record on this appeal fails to support defendant’s 
exceptive assignment to the denial of his motion to quash the bill of 
indictment for that, while his appeal from a judgment of Recorder’s 
Court upon warrant charging unlawful possession of intoxicating liquor 
for the purpose of sale on 25 December, 1942, was pending in Superior 
Court, that court did not have jurisdiction to try him on a bill of indict- 
ment, of latter date than the warrant, charging the same offense. The 
record contains nothing to show that the offenses are the same. ‘There 
is no admission or finding of fact to this effect, and the fact that both 
the warrant and the bill of indictment charge that the offense took place 
on 25 December, 1942, is not sufficient to indicate the identity of offense 
as a matter of law. Time is not of the essence of the offense, and the 
exact time need not be specified in the bill of indictment. C. 5., 4625; 
S. v. Williams, 219 N. C., 365, 138 S. E. (2d), 617; S. v. Moore, 222 
N. C., 356, 23 S. E. (2d), 31; S. v. Trippe, 222 N. C., 600, 24 S. E. 
(2d), 340. Hence, the record fails to present conflict of jurisdiction 
between the Recorder’s Court under C. S., 1567, and the Superior Court 
under C. S., 1487. Furthermore, while the record shows that motion to 
quash was made “before any evidence was offered,” it is not clear that 
the motion was made before plea of not guilty was entered. If not made 
before such plea, the motion is addressed to discretion of the trial court, 
and is not reviewable on appeal. S. v. Gibson, 221 N. C., 252, 20 S. E. 
(2d), 51. 

Defendant’s challenge to the ruling of the court below in denying his 
motions for judgment as in case of nonsuit, C. 8., 4643, presents for 
determination two basic questions: First: Where a person, the defendant 
in this case, has in his possession so-called tax-paid intoxicating liquors 
in quantity not in excess of one gallon, that is, aleoholic heverages of 
such quantity “upon which taxes imposed by the laws of Congress of the 
United States or by the laws of this State” have been paid, in his private 
dwelling in a county in which the sale of such intoxicating liqtors 1s 
not authorized under and by virtue of chapter 49, Pubhe Laws 1937, 
ealled the Alcoholic Beverage Control Act, nothing else appearing, is 
such possession now prima facie evidence that such intoxicating liquors 
are possessed by such person for the purpose of being sold? 

This is the first time that this question has been so squarely presented 
to this Court as to require a decision on it. However, we are of opinion 
and hold that, in so far as applicable to such factual situation, such 
prima facie rule of evidence, prescribed by 3 C. S., 3411 (3), seetion 10 
of the Turlington Act, chapter 1, Publie Laws of 1923, is in irreconeil- 
able conflict with the provisions of the Act of the General Assembly of 
1937, entitled “An Act to Provide for the Manufacture, Sale and Control 
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of Aleoholic Beverages in North Carolina,” chapter 49, Public Laws 
1937, and, to such extent, is repealed thereby. 

At the time of the enactment of the 19387 Act, chapter 49, there were 
certain statutes in effect in this State which are pertinent to be con- 
sidered in ascertaining what the Legislature intended by the provisions 
of the Act, from a State-wide standpoint. Section 3379 of Consolidated 
Statutes declared that it is unlawful for any person to have or keep in 
possession, for the purpose of sale, any spirituous liquor, and that proof 
of the possession of more than one gallon of such liquors at any one time 
shall constitute prima facie evidence of the violation of this section. 
Section 8411 (b) of 3 Consolidated Statutes of 1924, section 1 of the 
Turlington Act, chapter 1, Public Laws 1923, declared that “no person 
shall manufacture, sell, barter, transport, import, export, deliver, fur- 
nish, purchase, or possess any intoxicating liquor except as authorized 
in this article .. .” And, although section 3411 (j) of 3 Consolidated 
Statutes of 1924, section 10 of the Turlington Act, chapter 1, Public 
Laws 1923, provided that “it shall not be unlawful to possess liquor in 
one’s private dwelling while the same is occupied and used by him as 
his dwelling only, provided such liquor is for use only for the personal 
consumption of the owner thereof, and his family residing in such 
dwelling, and of his bona fide guests when entertained by him therein,” 
it also provided that “the possession of liquor by any person not legally 
permitted under this article to possess liquor shall be prima facie evi- 
dence that such liquor is kept for the purpose of being sold, bartered, 
exchanged, given away, furnished, or otherwise disposed of in violation 
of the provisions of this article.” The only other provision of the 
Turlington Act relating to lawful possession pertained to wine for sacra- 
mental purposes. 

With knowledge of the statutes, and of strict application and liberal 
construction of the same in the decisions of the courts “to the end that 
the use of intoxicating liquor as a beverage may be prevented,” the 
State’s policy expressly declared in the Turlington Act of 1923, 3 C. S., 
3411 (b), the General Assembly of 1937 in enacting chapter 49 of 
Public Laws of that year, declared: “Section 1. That the purpose and 
intent of this Act is to establish a system of control of the sale of certain 
alcoholic beverages in North Carolina, and to provide the administrative 
features of the same, in such manner as to insure, as far as possible, the 
proper administration of the sale of certain alcoholic beverages under 
a uniform system throughout the State.” As a part of this system pro- 
vision is made for the operation of stores in counties coming under the. 
provisions of the Act, at which alcoholic beverages may be bought 
legally. And in section 14 it is declared that “it shall not be unlawful 
for any person to transport a quantity of alcoholic beverages not in 
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excess of one gallon from a county in North Carolina coming under 
the provisions of this Act to or through another county in North Caro- 
lina not coming under the provisions of this Act: Provided, said alco- 
holic beverages are not being transported for the purposes of sale, and 
provided further, that the cap or seal on the container or containers of 
said aleoholie beverages has not been opened or broken . . .” Moreover, 
in section 22, it is provided that “it shall be unlawful for any person, 
firm or corporation, to purchase in, or to bring in this State, any alco- 
holic beverage from any source, except from a county store operated in 
accordance with this Act, except a person may purchase legally outside 
of this State and bring into the same for his personal use not more than 
one gallon of such alcoholic beverage...” And in section 27, it is 
declared that certain laws passed in 1935, not pertinent here, and “all 
other laws and clauses of laws in conflict herewith to the extent of such 
conflict are hereby repealed.” And in this Act of 1937, chapter 49, no 
reference is made to the provision of 3 C. 8., 3411 (j), as to it not 
being unlawful to possess liquor 1n one’s private dwelling, etc., as above 
quoted. And, albeit no express reference 1s made to the provisions of 
that part of section 3, C. S., 3411 (3), section 10 of the Turlington Act, 
Publie Laws 1923, chapter 1, relative to the prima facie rule of evidence, 
quoted above, the express provisions of the Act present an irreconcilable 
conflict therewith. To summarize, the Legislature has said in this Act 
of 1937, chapter 49, that it is lawful (a) to purchase intoxicating bev- 
erages from a county store operated in accordance with the provisions 
of the act, and (b) if the transportation of such alcoholic beverages be 
not for purpose of sale, to transport a quantity of same not in excess of 
one gallon from a county coming under the provisions of the Act to or 
through another county in North Carolina not coming under the pro- 
visions of the Act, and (c) to bring into the State for personal use not 
more than one gallon of alcoholic beverages purchased legally outside 
of the State. These provisions are subjective in character, and har- 
monize with the prima facte rule of evidence as to possession of more 
than one gallon of spirituous liquors as contained in C. 8., 3379. But 
to give general effect to the prima facie rule of evidence set out in 
3 C.S., 8411 (3), would be to hold that, although the Legislature has 
by this 1937 Act legalized the sale of aleoholic beverages to a person at 
authorized stores, and although it has legalized the transportation of 
such aleoholic beverages by him “to or through” any county in this 
State, and although it has not repealed that provision of 3 C. S., 3411 
(j), which says that it is not unlawful for him to possess intoxicating 
liquor in his private dwelling while the same is occupied and used by 
him as his dwelling only, for his personal consumption, and that of his 
family residing in such dwelling, and his bona fide guests when enter- 
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tained by him therein, the possession of any such intoxicating liquors 
or alcoholic beverages is “prima-facie evidence” that such person keeps 
same “for the purpose of being sold, bartered, exchanged, given away, 
furnished, or otherwise disposed of in violation of the provisions” of the 
Turlington Act, Public Laws 1923, chapter 1. 

To accept this construction is to attribute to the Legislature the 
intention to make it lawful for a person to purchase, transport and pos- 
sess in his home for the purposes mentioned, not more than one gallon 
of intoxicating liquors or alcoholic beverages, and, at the same time, to 
make the possession of it evidence of his guilt of a criminal offense for 
which, upon charges being preferred, he may be convicted by a jury and 
subjected to punishment therefor. We cannot assume that the Legisla- 
ture had any such inconsistent and conflicting intentions. It is not ours 
to make the law. That is legislative. It is ours to interpret the law as 
the Legislature enacts it. 

The second basic question: Holding as we do hereinabove on the first 
basic question, are the facts and circumstances of such possession of 
such quantity of tax-paid intoxicating liquors as disclosed by the evidence 
in the record on this appeal, taken in the light most favorable to the 
State, sufficient to take the case to the jury on the issue arising upon 
the count charging unlawful possession of intoxicating liquors for the 
purpose of sale? The answer is No. All the evidence tends to show 
that defendant and his wife and children lived upstairs in the building 
where the whiskey was found and there is no evidence tat the upstairs 
room was used for any other purpose. Five pints of the tax-paid liquor 
were found there. And there is no sufficient evidence to connect defend- 
ant with the possession of the other pint found at the back door of the 
store—the fair inference being that it was put there oy another, for 
whose acts the evidence fails to show defendant to be responsible. In 
absence of other circumstances, the size of the containers and the manner 
in which the bottles were kept is not evidence of possession for purpose 
of sale, and do not justify an inference of guilt. 

For reasons stated, the motion of defendant for judgment as in case 
of nonsuit should have been sustained. Hence, the judgment is 

Reversed. 
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MRS. C. E. HOPKINS v. WALTER J. BARNHARDT. 
(Filed 24 November, 19483.) 


1. Appeal and Error § 30b: Pleadings § 1344.— 


Where there is a defect of jurisdiction or the complaint fails to state 
a cause of action, and such defects appear on the face of the record, this 
Court will er mero motu dismiss the action. 


2. Attorney and Client § 10— 


In this jurisdiction it is held that attorney’s fees may not be taxed as 
costs. 


3. Justices of the Peace § 3— 


The jurisdiction of a justice of the peace is limited and special—not 
general—and he can only exercise the power conferred upon him by the 
Constitution, Art. IV, sec. 27, and statutes, C. S., 1478. He has no equita- 
ble powers. 


4, Same— 


Neither the Constitution of North Carolina, nor any statutes enacted 
pursuant thereto, gives jurisdiction to justices of the peace in an action 
for a penalty plus reasonable attorney’s fees to be fixed and awarded by 
the court. 


5. Courts, Superior, § 2d— 


On an appeal from a justice of the peace, the jurisdiction of the Supe- 
rior Court is derivative only and jis limited to the powers which the jus- 
tice of the peace could have exercised. 


6. Courts § 9— 


The Congress of the United States cannet confer jurisdiction upon a 
State court or any other court which it has not ordained or established. 
And Congress did not undertake, by the Emergency Price Control Act of 
1942, to confer jurisdiction upon any court for the enforcement of sec. 
925 (e) of said Act. 


7. Penalties § 2: Parties §§ 1, 2— 


In this jurisdiction an aetion for the collection of a penalty must be 
brought in the name of the party suing therefor, unless the statute pro- 
vides otherwise, and the joinder of additional parties is neither necessary 
nor proper. 


APPEAL by defendant from Rousseau, J., at February Term, 1948, of 
CABARRUS, 

Civil action instituted before a justice of the peace, tried de novo on 
appeal to the Superior Court to recover penalty and attorneys’ fees by 
reason of an alleged violation of the Emergency Price Control Act of 
1942, 
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Before the justice of the peace “plaintiff complained of defendant and 
alleged that defendant overcharged her for sugar and that she was 
entitled to recover $50.00 penalty plus.reasonable attorneys’ fees under 
law regulating same.” Defendant failed to appear, and judgment was 
rendered in favor of plaintiff and against the defendant for $50.00, and 
Robert H. Irvin and C. M. Llewellyn, attorneys for plaintiff, were each 
awarded judgment against the defendant for $15.00. Defendant in apt 
time gave notice of appeal to the Superior Court. On the trial de novo 
in the Superior Court plaintiff offered evidence tending to show that 
defendant filed with the local rationing board on 9 October, 1942, his 
ceiling price for sugar as seven cents per pound as of 15 March, 1942, 
which ceiling price under the law and the General Maximum Price 
Regulation of the Office of Price Administration became effective 28 
April, 1942, and remains unchanged. That plaintiff, through her son on 
or about 22 August, 1942, purchased from defendant one hundred pounds 
of sugar for canning purposes at the price of $10.97. Plaintiff offered 
the sales ticket showing the purchase of the sugar and further testimony 
tending to show payment therefor out of proceeds from the sale of 
cotton, which proceeds were turned over to the defendant and. credited 
on plaintiff’s account. 

From a jury verdict favorable to plaintiff and judgment based thereon 
in favor of plaintiff for $50.00, and requiring the defendant to pay into 
the office of the clerk of the Superior Court the sum of $25.00, attorneys’ 
fees for the use and benefit of plaintiff’s attorneys, defendant appealed 
to the Supreme Court, assigning error. 

By consent of the parties it was stipulated that Prentiss M. Brown, 
Administrator, Office of Price Administration, should be made a party 
plaintiff. This was allowed pro forma. 


C. M. Llewellyn and John D, Shaw for appellees. 
B. W. Blackwelder for appellant, 


Denny, J. The only exception and assignment of error by the 
defendant is to the refusal of his Honor to enter judgment as of nonsuit 
upon the ground that plaintiff had not offered sufficient evidence to 
establish the ceiling price of the defendant on the date of sale of said 
sugar. 

We think a more serious question confronts us on this record, to wit, 
one of jurisdiction. The court, in accordance with the long established 
practice, ralses the question ex mero motu. ‘When there is a defect of 
jurisdiction, or the complaint fails to state a cause of action, that is a 
defect upon the face of the record proper, of which the Supreme Court 
on appeal will take notice, and when such defects appear the Court will 
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ex mero motu dismiss the action.” McIntosh, N. C,. Pleading and Prac- 
tice, p. 460; Shepard v. Leonard, ante, 110, 25 8. E. (2d), 445; 8S. v. 
King, 222 N. C., 187, 22 S. E. (2d), 445; Edwards v. McLawhorn, 218 
N. C., 548, 11 S. E. (2d), 562; McCune v. Mfg. Co., 217 N. C., 351, 8 
S. E. (2d), 219; Henderson County v. Smyth, 216 N. C., 421,58. E. 
(2d), 1386; Elizabeth City Water d- Power Co. v. Elizabeth City, 188 
N. C., 278, 124 S. E., 611; Cressler v. Asheville, 188 N. C., 482, 51 
S. E., 58; Norris vu. McLam, 104 N. C., 159, 10 S. E., 140. 

We have for determination the question: Does a justice of the peace 
have jurisdiction in an action where the plaintiff demands a statutory 
penalty of $50.00, plus attorneys’ fees ? 

The jurisdiction of a justice of the peace in this State 1s determined 
by the Constitution and statutes consistent therewith. Art. IV, sec. 27, 
N.C. Const. This Court so held in the ease of S. v. Jones, 100 N. C., 
438, 6S. E., 655, where it is said: “The jurisdiction thus conferred and 
that may be conferred is special—not genera]—and the officer is limited 
to the exercise of his authority by the regulations and methods of pro- 
cedure prescribed by statute, subject to the constitutional provision. 
That is, a justice of the peace can only exercise the powers conferred 
upon him by the Constitution and statutes in harmony with it; his 
jurisdictional authority is not enlarged by principles of law applicable 
only to courts of general jurisdiction; nor can he adopt methods of 
procedure, or exercise his authority in cases not strictly allowed by Jaw— 
he may do only what the statute allows him to do, and his official acts 
will be upheld, however informal, if they embody the substance of the 
thing or purpose intended.” Since the jurisdiction of a justice of the 
peace is special—not general—what is the limitation upon the granted 
powers to adjudicate a claim (1) for a penalty of $50.00, and (2) to fix 
and award attorneys’ fees? It has long been settled in this State that 
an action to recover a penalty is an action ex confractu, and, since 
justices of the peace have been given jurisdiction in matters of contract 
not exceeding $200.00 (Art. 1V, sec. 27, N. C. Const.; C. S., 1473), it 
follows that when a penalty demanded does not exceed $200.00 a justice 
of the peace has jurisdiction. Katzenstein v. Raleigh and Gaston R. R. 
(‘o., 84 N. C., 688; Templeton rv. Beard, 159 N. C., 68, 74 S. E., 735. 
But the power of a justice of the peace to fix and award attorneys’ fees 
is a more serious question. We know of no statute authorizing justices 
of the peace to fix and award attorneys’ fees in any proceeding. Nor 
can it be held that a justice of the peace has the inherent or equitable 
power to fix and award such fees. A justice of the peace has no equitable 
powers, Moore v. Wolfe, 122 N. C., 711, 30 S. E., 120, and the inherent 
powers of a court do not increase its jurisdiction but are limited to such 
powers as are essential to the existence of the court and necessary to the 
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orderly and efficient exercise of its jurisdiction. 14 Amer. Jur., Courts, 
sec. 171, p. 370. Neither can it be held in this jurisdiction that the 
award of attorneys’ fees may be taxed as costs, Parker v. Realty and 
Insurance Co., 195 N. C., 644, 43 S. E., 254, and the cases there cited. 
Nor is Bank v. Lumber Co., 128 N. C.,198, 38 S. E., 813, an authority 
to the contrary, as contended by the appellees. 

It must be conceded that courts of competent jurisdiction, in the exer- 
else of chancery powers or by express statute, may make allowance for 
attorneys’ fees In certain cases. The award, however, is not usually 
made as a penalty or forfeiture, but ordinarily 1s awarded out of the 
funds in the custody of the Court or out of the sum recovered as a 
result of the litigation in which the attorney was employed. Jn re Wall 
of Howell, 204 N. C., 487, 168 S. E., 671, cited with approval in 20 
C. J.S., at page 457; In re Stone, 176 N. C., 336, 97 S. E., 216. 

The appellees contend that the court has express authority to fix and 
award reasonable attorneys’ fees, pursuant to the provisions of the 
Emergency Price Control Act of 1942, 50 U. 8. C. A., see. 925 (e), the 
pertinent part of which reads as follows: “If any person selling a com- 
modity violates a regulation, order, or price schedule prescribing a 
maximum price or minimum prices, the person who buys such com- 
modity for use or consumption other than in the course of trade or 
business may bring an action either for $50 or for treble the amount by 
which the consideration exceeded the applicable maximum price, which- 
ever 1s the greater, plus reasonable attorneys’ fees and costs as deter- 
mined by the court. . . . Any suit or action under this subsection may 
be brought in any court of competent jurisdiction, and shall be insti- 
tuted within one year after delivery is completed or rent is paid. The 
provisions of this subsection shall not take effect until after the expira- 
tion of six months from the date of enactment of this Act.” (This Act 
was approved 30 January, 1942.) 

The appellees further contend that when Congress, in the exercise of 
the powers entrusted to it by the Constitution, enacts legislation, it 
speaks for all the people and all the States, and such legislation fixing 
a policy is as binding on a State as if the legislation had emanated 
from its own legislature, citing Mondou v. NV. Y. N. H. and H. R. Co., 
223 U.S., 1, 56 L. Ed., 327. It must be noted, however, the subsection 
upon which appellees rely provides that any suit or action brought under 
said subsection may be brought in any court of competent jurisdiction. 
“Congress cannot confer jurisdiction upon a State Court or any other 
Court which it has not ordained and established.” 14 Am. Jur., Courts, 
sec, 162, p. 365; Walton v. Pryor, 276 Ill., 586, 115 N. E., 2, 245 0. S., 
675, 62 L. Ed., 542. The Congress in the enactment of the Emergency 
Price Control Act of 1942, did not undertake to confer jurisdiction upon 
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any court for the enforcement of the provisions contained in the sub- 
section of the Act under consideration. But, on the contrary, the 
Congress placed upon the aggrieved party the responsibility of institut- 
ing the suit or action in a court of competent jurisdiction. 

We are of the opinion, and so hoid, that neither the Constitution of 
North Carolina, nor the statutes enacted pursuant thereto, give juris- 
diction to justices of the peace in an action for a penalty plus reason- 
able attorneys’ fees to be fixed and awarded by the court. It follows, 
therefore, the justice of the peace having been without jurisdiction, the 
jurisdiction of the Superior Court was derivative only and limited to the 
powers which the justice of the peace could have exercised. Wells v. 
West, 212 N. C., 656, 194 S. E., 318; Perry v. Pulley, 206 N. C., 701, 
175.8) E., $95 Oil & Reve Go: v. Bowen. 204 N. C., 375, 168 S, E., 
911; Banking & Trust Co. v. Leggett, 191 N. C., 362, "131 8. E., 752; 
Hargrove v. Cox, 180 N. C., 360, 104 8. E., 757; Drainage Comrs. v. 
Sparks, 179 N. C., 581, 1038 S, E.; 112; Cheese Co. v. Pipkin, 155 N. - 
394, 71 S. E., 442; Wolson rv. ins Co 6; lno Ny 'C., A138; Th. By F 
Love v. Huffines, 154 N. C., 378, 66 S. E., 304; Moore +. Wolfe, io 
N. C., 711, 30 8S. E., 120; Fertilizer Co. +. Marshburn, 122 N. C., 411, 
29 8. E., 411. 

Whether or not a justice of the peace would have jurisdiction of an 
action for a penalty not in excess of $200.00, under the Emergency 
Price Control Act of 1942, if no attorney’s fee was demanded or awarded 
is not presented on this record and, therefore, not decided. Hall v. 
Chaltis, 31 Atlantic (2d), 699. Jurisdiction is determined by the 
amount demanded in good faith, Tillery vu. Benefit Society, 165 N. C., 
262, 80 S. E., 1068, or by the character of the rehef sought, Drainage 
Commissioners tv. Sparks, supra, and Canal Co. 1. Whitley, 172 N. C., 
100, 90S. E., 1. 

We think it proper to state that in this jurisdiction an action for the 
collection of a penalty must be brought in the name of the party suing 
therefor unless the statute provides otherwise, and while joiming addi- 
tional parties plaintiff is harmless error, as Judgment may be rendered 
in favor of the party or parties entitled to recover, the joining of such 
additional parties is neither necessary nor proper. Carter v. BR. R., 
126 N. C., 4387, 36S. E., 14; Burrell «. Hughes, 116 N. C., 430, 218. E., 
971% Maggett v. Roberts, 108 N. C., 174, 19 S. E., 890: Middleton v. 
Re Sb NG Gi. 

For the reasons stated herein, the action is 

Dismissed, 
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STATE v. GRANT HOLBROOK. 
(Filed 24 November, 1943.) 
1. Larceny § 9-— 


Upon an indictment for larceny and for receiving property, knowing 
the same to have been stolen, C. S., 4250, a verdict of guilty of larceny 
is tantamount to an acquittal on the charge of receiving. 


2. Larceny § 5— 


Possession of the fruits of the crime recently after its commission 
justifies an inference of guilt, and, though only prima facie evidence of 
guilt, may be controlling unless explained by circumstances or accounted 
for in some way consistent with innocence, 


3. Same— 


No eriterion is to be found for ascertaining just what possession is to 
be regarded as “recent” and therefore presumptive in cases of larceny 
and receiving. The term is a relative one and depends on the circum- 
stances of the case. It applies only when the possession is of a kind 
which manifests that the stolen goods came to the possessor by his own 
act or, at all events, with his undoubted concurrence and so recent and 
under such circumstances as to give reasonable assurance of guilt. 


AppEaL by defendant from Pless, J., at August Term, 19438, of 
WILKES, 


Criminal prosecution tried upon indictment charging the defendant 
in two counts (1) with the larceny of four Chevrolet Pick-up wheels, 
four tires and four tubes of the value of $125, the property of Claude 
Pardue, and (2) with receiving said wheels, tires and tubes, knowing 
them to have been feloniously stolen or taken in violation of C. S., 4250. 

It is in evidence that on the night of 24 April, 1942, four wheels, with 
tires and tubes, were removed from Claude Pardue’s Pick-up truck, 
which was parked in the driveway of his barn where he kept it. 

On 5 May following, or eleven days after the theft, one of the stolen 
tires, and maybe two, were found on a car in defendant’s possession. 
Later, two more were found in the possession of Rom Billings, who said 
he bought them from the defendant “about the first of May.” The 
wheels were found by some boys in the woods approximately four miles 
from Pardue’s home, and half way between Pardue’s barn and where 
the defendant was found in possession of one or two of the tires. 

The defendant denied removing any auto parts, wheels, tires or tubes, 
from Pardue’s truck. He said that he bought four tires for $50 at a 
service station from “a guy by the name of Slim,” but did not know 
that they belonged to Pardue or that they had been stolen. He sold 
two of them to Rom Billings for $45.00. 

Verdict: “Guilty of larceny of tires.” 
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Judgment: Imprisonment for not less than 12 nor more than 18 
months, 
The defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Ehodes for the State. 
Trivette & Helshouser for defendant. 


Stacy, C. J. The defendant is charged with larceny and receiving. 
He challenges the sufficiency of the evidence to carry the case to the jury 
on either count. He was convicted of larceny. Nothing is said in the ver- 
dict about the second count. This is tantamount to an acquittal on the 
charge of receiving. S. vr. Taylor, 84 N. C., 773; S. v. Hampton, 210 
N. C., 283, 186 S. E., 251. 

The defendant’s demurrer to the evidence was properly overruled. 
The evidence tends to connect him with the theft and permits the infer- 
ence that he participated therein as principal. S. v7. Welliams, 219 
Ns C3365, 13-9. (2d )5. G18. 7, fecord, Tol N.C, 695, Go S, Es 
1010; S. v. Taudlen, 1383 N. C., 656, 45 S. E., 518. Recent possession of 
stolen property has always been considered a circumstance tending to 
show the guilt of the possessor on his trial upon an indictment for 
larceny. S. v. Reagan, 185 N. C., 710, 117 S. E., 1; 8. v. Neville, 157 
IN 3. es DO 1s “72 Be Bis (98; 

“Possession of the fruits of crime recently after its commission Justl- 
fies the inference that the possession is guilty possession, and, though 
only prona fucie evidence of guilt, may be of controlling weight unless 
explained by the circumstances or accounted for m some way consistent 
with innocence.” Welson v. ©. S., 162 0. S., 613, 40 L. Ed., 1090. 

The only exception of serious 1mport on the record is the one ad- 
dressed to the following portion of the charge: 

“The State, gentlemen of the jury, relies upon a theory or rule of law 
to the effect that one who is found im possession of property that has 
recently been stolen is presumed to be guilty of the theft. That is a 
presumption of fact and not of law. It is one that may be rebutted, 
and it is strong or weak as the possession is more or less recent after the 
taking.” 

Tt is conceded that, on the facts presented, authorities may be found 
seemingly in support of this instruction. S. 7. Riley, 188 N. C., 72, 123 
S. E., 803; S. 1. Patterson, 78 N. C., 470. Others may be cited seem- 
ingly against it. S. vr. Lippard, 188 N, C., 786, 111 S, E., 722; S. +. 
Rights, 82 N. C., 675. 

No criterion is to be found in the books for ascertaining just what 
possession is to be regarded as “recent” and therefore of presumptive 
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evidentiary value. S. v. McRae, 120 N. C., 608, 27 8S. E., 78. The 
term is a relative one and depends on the circumstances of the case. All 
agree, however, upon the statement of the rule in respect of “recent pos- 
session” of stolen property; and the presumptions arising therefrom— 
strong, probable, slight or weak, depending on the circumstances—are 
well understood, S. v. Jennett, 88 N. C., 665. “The possession of stolen 
property recently after the theft, and under circumstances excluding 
the intervening agency of others, affords presumptive evidence that the 
person im possession is himself the thief, and the evidence is stronger or 
weaker, as the possession is nearer to or more distant from the time of 
the commission of the offense.” S$. 1. Patterson, 78 N. C., 470. “Ordi- 
narily it is stronger or weaker in proportion to the period intervening 
between the stealing and the finding in possession of the accused; and 
after the lapse of a considerable time before a possession is shown in the 
accused, the /aw does not infer his guilt, but leaves that question to the 
jury under the consideration of all the circumstances.” 8S, v. Rights, 
supra. 

“The presumption that the possessor is the thief which arises from 
the possession of stolen goods is a presumption of fact and not of law, 
and is strong or weak as the time elapsing between the stealing of the 
goods and the finding of them in the possession of the defendant is short 
or long. This presumption is to be considered by the jury merely as an 
evidential facet, along with the other evidence in the ease, in determin- 
ing whether the State has carried the burden of satisfying the jury 
beyond a reasonable doubt of the defendant's guilt. The duty to offer 
such explanation of his possession as is sufficient to raise in the minds 
of the Jury a reasonable doubt that he stole the property, or the burden 
of establishing a reasonable doubt as to his guilt, is not placed on the 
defendant, however recent the possession by him of the stolen goods may 
have been”—Schench, J., im S. v. Baker, 218 N. C., 524, 196 S. E., 829. 

In a number of cases, on the facts presented, possession of the stolen 
property is regarded as only a circumstance, without presumptive signifi- 
eance, S. v. McFalls, 221 N. C., 22, 18 8S. FE. (2d), 700; and in still 
others, on the facts appearing, it is held to be inconsequential. S. x. 
Cameron, ante, 449; S. 1. Cannon, 218 N. C., 466, 11 S. E. (2d), 301. 

The facts of the instant case, it seems to us, bring it mcre nearly under 
the decision in S. +. Lippard, supra, than any other that we have been 
able to find or the industry of counsel has discovered. There, on facts 
quite similar, a charge of like import to the one here given, was held to 
be erroneous. Here, eleven days elapsed between the larceny of the 
goods and the discovery of a part of them in the possession of the defend- 
ant. True, it 1s manifest that the defendant had the tires six or seven 
days after the larceny and sold two of them to Rom Billings, but the 
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circumstances are not such as to exclude “the intervening agency of 
others.” S. v. Patterson, supra. There is no evidence as to what became 
of the tubes, and it does not appear that the defendant ever had posses- 
sion of the stolen wheels. 

The doctrine that there is, or may be, a presumption of guilt from 
the recent possession of stolen goods is one that should be kept in proper 
bounds or, in the language of Lord Hale, 2 Pleas of the Crown, 289, 
“Tt must be very warily pressed.” S. v. Ford, 175 N. C., 797, 95 8. E., 
154. In & xv. Smith, 24 N. C., 406, Gaston, J., says “it applies only 
when this possession is of a kind which manifests that the stolen goods 
have come to the possessor by his own act or, at all events, with his 
undoubted concurrence’; and, according to Pearson, C. J., mm 8. v. 
Graves, 72 N. C., 485, it does not arise except when “the fact of guilt 
must be self-evident from the bare fact of stolen goods,” and per Hoke, 
J.,in S. v. Anderson, 162 N. C., 571, 77 S. E., 238, 1t is only when “he 
could not have reasonably gotten possession unless he had stolen them 
himself.” Finally, in &. v. Lippard, supra, it is said that “in order to 
its proper application it must be ‘manifest that the stolen goods have 
come to the possession by his own act or with his undoubted concurrence, 
and it must be so recent and under such circumstances as to give reason- 
able assurance that such possession could not have been obtained unless 
the holder is himself the thief.’ ” 

The case put by Hale, where a horse thief was pursued, finding him- 
self pressed, got down, desiring a man in the road to hold his horse till 
he returned, and the innocent man was taken with the horse, illustrates 
the necessity of using caution in convictions founded on presumptive 
evidenee. S. av. dams, 2 N. C., 463. 

Under the record evidence, it appears that the instruction complained 
of may have weighed too heavily against the defendant. S. v. Harring- 
ton, 176 N. C., 716, 99 8. E., 892. It is open to interpretation that the 
burden was on the defendant to rebut the presumption of his guilt, 
whereas the presumption arising from the recent possession of stolen 
property “is to be considered by the jury merely as an evidential fact, 
along with the other evidence in the case, in determining whether the 
State has carried the burden of satisfying the jury beyond a reasonable 
doubt of the defendant’s guilt.” S. v. Baker, supra. 

New trial. 
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YELLOW CAB COMPANY OF CHARLOTTE, INC., vy. RICHARD M. 
SANDERS. 


(Filed 24 November, 1943.) 
1. Trial § 29b— 


When the court undertakes to charge the jury upon a particular phase 
of the evidence, it must state the law applicable to the respective conten- 
tions of each party thereupon. 


2. Automobiles § 12c— 


If plaintiff’s automobile enters the intersection of two streets, at a 
time when the approaching car of defendant is far enough away to 
justify a person in believing that, in the exercise of reasonable care and 
prudence, he may safely pass over the intersection ahead of the oncoming 
car, the plaintiff has the right of way, and it is the duty of the defendant 
to reduce his speed and bring his car under control and yield. 


ApPEAL by plaintiff from Blackstock, Special Judge, at September 
Term, 1943, of MecKLenBURG. 

This is an action to recover damages for injury to a yellow taxicab 
of the plaintiff, driven by one Gainey, inflicted in a collision with an 
automobile of the defendant driven by himself, alleged to have been 
proximately caused by the negligence of the defendant, wherein the 
defendant interposed a plea of contributory negligence in bar of any 
recovery by the plaintiff. There is also a counter action by the defend- 
ant against the plaintiff for damages for injury inflicted on his auto- 
mobile in the same collision alleged to have been proximately caused 
by the negligence of the plaintiff. 

The jury for their verdict, upon appropriate issues, found that the 
plaintiff's automobile was damaged by the negligence of the defendant, 
and that the plaintiff by its own negligence contributed to its damage, 
and that neither party was entitled to recover. 

From judgment predicated on the verdict the p.aintiff appealed, 
assigning errors. 


H. C. Jones and Brock Barkley for plaintiff, appellant. 
Frank H. Nennedy and Hunter M. Jones for defendant, appellee. 


ScuEenck, J. The plaintiff alleged and offered evidence tending to 
prove that its yellow taxicab, driven by one Gainey, was being driven 
in a northern direction on Poplar Street in the city of Charlotte, toward 
the intersection of Poplar Street nad Third Street, that when the cab 
reached Third Street it was stopped, and the driver looked in both 
directions, east and west, that he observed only the defendant’s auto- 
mobile approaching from his right, from the east coming westward 
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toward the intersection; that the defendant’s automobile was 125 feet, 
one-half block from the intersection; that the plaintiff’s cab was then 
driven into the intersection with the view to crossing Third Street, and 
proceeded two-thirds of the way across Third Street when it was struck 
by the defendant’s automobile on its right side and was hurled to the 
northwest corner of the intersection; that the plaintiff’s taxicab was 
being driven between 15 and 20 miles per hour and the defendant’s auto- 
mobile was being driven between 25 and 35 miles per hour when they 
entered the intersection; that the defendant’s automobile did not slacken 
its speed as it approached the intersection. 

~The defendant alleged and offered evidence tending to prove that his 
automobile, driven by him in a western direction on Third Street, 
toward the intersection of Third Street and Poplar Street, and the 
plaintiff’s taxicab, driven in a northern direction on Poplar Street, 
approached or entered the intersection of said streets at approximately 
the same time; that the defendant’s automobile on Third Street was to 
the right of the plaintiff’s taxicab on Poplar Street; that as the defend- 
ant’s automobile entered the intersection the plaintiff’s cab was speeded 
up to cross in front of defendant’s automobile, and the said automobile 
collided with said taxicab on its right side. 

It will be observed that it is contended by the plaintiff that his taxicab 
reached the intersection of the two streets an appreciable time before 
the defendant’s automobile reached it, that the defendant’s automobile 
was 125 feet from the intersection when plaintiff’s cab reached it, and 
therefore that the driver of the plaintiff’s cab had the right of way in 
the intersection. While on the contrary, it is contended by the defend- 
ant that the two motor vehicles reached the intersection at approxi- 
mately the same time, and that the defendant’s automobile being on 
the right side of the plaintiff’s cab, the driver of the defendant’s auto- 
mobile had the right of way in the intersection. 

There appear in the record and are set out in the brief of the plaintiff, 
appellant, as exceptive assignments of error the following: 

“The Court failed to instruct the jury and to explain to the jury the 
law applicable to plaintifi’s evidence and contentions with regard to 
plaintiff's right to proceed across the intersection; that, while the Court 
specifically charged the jury with regard to the defendant’s right of 
way if the two cars approached the intersection at approximately the 
same time, he failed to charge the jury with regard to the plaintiff’s 
right to proceed if its cab entered the intersection when the defendant’s 
car was an appreciable distance away, which is plaintiff’s Exception 
No. 11. 

“The Court further failed to instruct the Jury as to the law applicable 
to plaintiff’s evidence and contentions with regard to the plaintiff’s right 


628 IN THE SUPREME COURT. [223 


CAB Co. v. SANDERS. 


to assume that the defendant would operate his car, in approaching the 
intersection, in a reasonably prudent and lawful manner; that, while 
specifically charging the jury that if the two cars reached the inter- 
section at approximately the same time the defendant would have the 
right to assume plaintiff would observe the law and yield the right of 
way, the court failed to charge the jury with regard to plaintiff’s right 
to such assumption if plaintiff’s cab reached the intersection when the 
defendant’s car was an appreciable distance away or such distance that 
it reasonably appeared to plaintiff that the crossing could be made in 
safety, which is plaintiff’s Exception No. 12.” We are constrained to 
hold that these exceptive assignments of error are well taken. 

On the second issue, addressed to the contributory negligence of the 
plaintiff, the court instructed the jury that if the plaintiff’s taxicab and 
the defendant’s automobile approached the intersection of the two 
streets, Poplar and Third, at approximately the same time, the defend- 
ant’s automobile, being on the right of the plaintiff’s cab, would have 
the right of way; but the court nowhere instructed the jury as to the 
plaintiff’s rights if its cab reached the intersection at a time when the 
defendant’s automobile was 125 feet, a half block, away. 

The court further instructed the jury that if the two motor vehicles 
reached the intersection at approximately the same time the driver of 
the defendant’s automobile, being on the right, would have the right to 
assume that the driver of the plaintiff’s cab, being on the left, would 
yield the right of way, and to act upon that assumption until it became 
apparent that a collision was about to occur; but the court failed to 
give such specific instructions extending to the plaintiff similar rights if 
plaintiff's cab reached the intersection appreciably before the defend- 
ant’s automobile, 125 feet or a half block ahead thereof. 

When the court undertakes to charge the jury upon a particular phase 
of the evidence, he must state the law applicable to the respective con- 
tentions of each party thereupon. J?oberson v. Stokes, 181 N. C., 59, 
106 8S. E., 151; Real Estate Co. ». Moser, 175 N. C., 255, 95 S. E., 498; 
Spencer v. Brown, 214 N. C., 114, 198 S. E., 630. 

The statute upon which the defendant relies, C. S., 2621 (302), pre- 
scribes the rights of the parties when they approach or enter a highway 
intersection at “approximately the same time,” providing that “the 
driver of the vehicle on the left shall yield the right of way to the vehicle 
on the right,” but prescribes no rights when the parties approach or 
enter a highway intersection at appreciably different times, when one 
of the vehicles enters when the other is an appreciable distance from 
the intersection. The rule under such circumstances is stated by Clark- 
son, J., in Davis v, Long, 189 N. C., 129, 126 S. E., 321, by quoting 
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with approval from Salmon v. Wilson, 227 Ill. App., 286, as follows: 
“Tt (the right-of-way rule) does not contemplate that the right may be 
invoked when the car from the right is so far from the intersection at 
the time the car from the left enters upon it, that, with both running 
within the recognized limits of speed, the latter will reach the line of 
crossing before the former will reach the intersection. Under the state 
of facts in this case plaintiff might reasonably have presumed that 
defendant would not exceed the speed limits fixed by statute, and that he 
would be able to cross the intersection before defendant’s car reached 1t.”’ 

If the plaintifi’s cab entered the intersection of the two streets at a 
time when the approaching automobile of the defendant was far enough 
away, so that a person, in the exercise of reasonable care and prudence, 
would have been justified in believing that he could safely pass over the 
intersection ahead of the approaching car, the driver of plaintiff’s cab 
had the right of way, Ward v. Clark, 179 N. Y. Supp., 466; Heyes wv. 
Hawley, 279 Pac., 674, and it was the duty of the defendant, in ap- 
proaching the intersection occupied by the plaintiff’s cab, to decrease 
his speed, bring his automobile under control, and, if necessary, stop it 
in order to yield the right of way to the plaintiff’s cab, and thereby 
avoid the collision. If at the time the plaintiff’s cab approached and 
entered the intersection defendant’s automobile was a sufficient distance 
away, when operated at a reasonable and lawful rate of speed, to permit 
the plaintiff’s cab to cross in safety, the driver of plaintiff’s cab had 
the right to assume that the defendant would exercise due caution and 
approach at a reasonable rate of speed and yield the right of way. The 
rights of the driver of the plaintiff’s cab just delineated are in no way 
effected by the statute governing the rights of the parties when entering 
the intersection at approximately the same time. 

The court haying failed to declare and explain the law applicable to 
the evidence offered by the plaintiff on the issue of contributory negli- 
gence when the iaw applicable to evidence offered by the defendant on 
such issue was so declared and explained, there was error which entitles 
the plaintiff to a new trial, and it is so ordered. 

New trial. 
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SUPDDRETH vt. CHARLOTTE, 


L. N. SUDDRETH, For And ON BEHALF OF HIMSELF AND ALL OTHER OWNERS 
AND OPERATORS OF TAXICABS IN THE CITY OF CHARLOTTE, N. C.. WHO 
DESIRE TO MAKE THEMSELVES A Party To Tris AcTIOoN, v. THE CITY OF 
CHARLOTTE, a MUNICIPAL CoRPORATION: WALTER F. ANDERSON, As 
CHIEF OF POLICE OF THE CITY OF CHARLOTTE. N. C.: H. H. BAXTER, 
Mayor OF THE CITY OF CHARLOTTE: R. W. FLACK, MANAGER OF THE 
CITY OF CHARLOTTE, anp ALL Law ENFORCEMENT OFFICERS IN THE 
Saip CITY OF CHARLOTTE, N. C. 


(Filed 24+ November, 19438.) 


1. Constitutional Law § 8: Municipal Corporations § 36— 


The business of carrying passengers for hire is a privilege, the licensing, 
regulation, and control of which is peculiarly and exclusively a_ legis- 
lative prerogative. So is the power to regulate the use of public roads 
and streets. The General Assembly in the exercise of this police power 
may provide for the licensing of taxicabs and regulate their use on public 
streets, or it may. in its discretion, delegate this authority to the several 
municipalities. It has adopted the latter course. Public Laws 1948, 
ch, 6389, sec. 2: Michie’s Code, sec. 2787, subsees, (7), (11). and (36) ; 
Public-Local Laws 19389, ch. 866, secs. 31, 382. 


2. Municipal Corporations §§ 36, 39— 

Where the Legislature has vested in a city council the power to regu- 
late, license, and control motor vehicles for hire, the municipality may 
name such terms and conditions as it sees fit to impose for the privilege 
of transacting such business. There is a broad presumption in favor of 
the validity of an ordinance undertaking to exercise such power, and he 
who attacks it must show affirmatively that it is not expressly authorized 
by statute, or that it is unreasonable and oppressive. 


3. Constitutional Law § 8: Municipal Corporations § 36— 

Municipalities may classify persons according to the'r business ana 
apply different rules to different classes without violating constitutional 
rights, State or Federal. The discriminations which invalidate an ordi- 
nance are those where persons engaged in the same business are subjected 
to different restrictions or are held entitled to different privileges under 
the same conditions. 


4, Same— 

The fact that operators of taxicabs will suffer pecuniary injury from 
the enforcement of ordinances regulating such business. or that such 
operators may be unable to comply with the terms of a regulatory ordi- 
hance, and so will be compelled to abandon operation of their vehicles, 
does not establish the unreasonableness or invalidity of the ordinance. 


5. Injunction § 9— 
Ordinarily, injunction does not lie to restrain the enforcement of an 
alleged invalid municipal ordinance. 


6. Appeal and Error §§ 2, 4— 


Where plaintiff has selected an improper remedy and dismissal will not 
end the controversy, this Court, in the exercise of its discretion, may 
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express an opinion on the merits of the exceptive assignments of error 
and finally decide the matter. 


APPEAL by plaintiffs from Armstrong, J., at October Term, 19438, of 
MecxvLensrre. <Afhrmed. 

Civil action to restrain the enforcement of a city ordinance. 

On 8 September, 1948, the governing authorities of the city of 
Charlotte enacted an ordinance to regulate and control driving of taxi- 
eabs and the parking of taxicabs in the city of Charlotte. Section 8 
thereof reads as follows: 

“Section 8. Depot or TERMINAL Reeuirep. All taxicabs which are 
operated within the corporate limits of the City of Charlotte, North 
Carolina, or between said corporate limits to points, not incorporated, 
within a radius of five miles of said corporate limits, shall have a depot, 
or terminal, on private property and shall not be permitted to use the 
pubhe streets except for the purpose of transporting, loading and 
unloading of passengers and their baggage.” 

The plaintiff, L. N. Suddreth, a taxicab operator within the city, 
instituted this action to test the validity of Section 8. One W. E. 
McQuay, also an owner and operator of a taxicab within Charlotte, 
intervened as a party plaintiff. 

On applheation of plaintiffs, a temporary restraining order and rule 
to show cause was issued by Bobbitt, Judge, returnable before the judge 
presiding in the district. When the cause came on to be heard upon the 
rule to show cause it was stipulated by the parties “that His Honor, 
Frank M. Armstrong, Judge, duly assigned and holding the courts in 
the Fourteenth Judicial District, can hear this case in the absence of a 
jury, and find the facts, and enter a judgment thereon, and a jury trial 
is specifically waived.” 

Pursuant to said stipulation the court heard the evidence, found the 
facts, and concluded that: (1) the ordinance is valid; (2) the plaintiffs 
have an adequate and effectual remedy at law; and (3) the damages 
sustained by plaintiffs are speculative and not irreparable. It there- 
upon entered judgment dissolving and dismissing the temporary re- 
straining order. Plaintiffs excepted and appealed. Upon appeal being 
noted further order was entered continuing the temporary injunction 
until the final hearing in the Supreme Court. 


McDougle & Krein for plaintiffs, appellants. 
Tillett & Campbell for defendants, appellees. 


Barnuiti, J. The business of carrying passengers for hire is a 
privilege, the licensing, regulation, and control of which is peculiarly 
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and exclusively a legislative prerogative. So is the power to regulate 
the use of public roads and streets. The General Assembly in the exer- 
cise of this police power may provide for the licensing of taxicabs and 
regulate their use on public streets, or it may, in its discretion, delegate 
this authority to the several municipalities. 87 Am. Jur., 534, sec. 21; 
Anno. 144 A. L. R., 1120. 

It has adopted the latter course. Section 2, chapter 639, Public Laws 
of 1943, reads as follows: 

“That cities and towns shall have the power to license, regulate, and 
control drivers and operators of taxicabs within the city or town limits 
and to regulate and control operators of taxicabs operating between the 
city or town to points, not incorporated, within a radius of five miles of 
sald city or town.” 

This power is also conferred on the city of Charlotte, by express pro- 
visions contained in its charter. Sec. 31 and sec. 32, subsecs. (2), (7), 
and (32), ch. 366, Public-Local Laws 1939. See also Michie’s N. C. 
Code of 1939, sec. 2787, subsecs. (7), (11), and (36). 

No person has an absolute right to use the streets of a municipality 
in the operation of power-driven vehicles for hire. Such operation is a 
privilege which the municipality, under proper legislative authority, 
may grant or withhold. 87 Am. Jur., 535; Commonwealth 1. Rice, 158 
N. E., 797, 55 A. L. R., 1128; Bunn v. City of Atlanta, 19 S. E. (2d), 
553; 8. v. Carter, 205 N. C., 761, 172 S. E., 415; 1 Blashfield Cye. 
Auto. L. & P., 67. 

Generally, under the powers conferred upon them by their charters, 
or by general statute, municipal corporations may impose reasonable 
conditions upon the use of the streets by jitneys, taxicabs, motorbuses, 
and other motor vehicles operating as common carriers in the trans- 
portation of passengers or freight. 1 Blashfield Cye. Auto. L. & P., 81, 
sec. 105 (see n. 19 for authorities). 

This power exists not only under the licensing authority of the munici- 
pality but also under its recognized power to regulate the use of its 
streets in the interest of public safety and convenience, and it is gen- 
erally held that a municipality in the exercise of this power may pro- 
hibit the use of the streets for private business or other purpose detri- 
mental to the common good. 8 McQuillin Mun. Corp. (2d) Revised, 
216, sec. 981; 8. 7. Carter, supra; 1 Blashfield Cye. Auto. L. & P., 67; 
Vew Orleans v. Calamari, 91 So., 172, 22 A. L. R., 106; Henderson v. 
Bluefield, 42 A. L. R., 279, Anno. p. 282. 

This applies to taxicab stands as well as to any other instances in 
which an individual is making a private use of highways, a use which 
would be subversive of the rights of other members of the public. And, 
“It cannot be doubted that the city council has the authority to abolish 
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taxicab stands from the streets.” Holmes v. R. R. Commission, 197 
Cal., 627, 242 Pac., 486; New Orleans v. Calamari, 22 A. L. R.— 
Rehearing, p. 112. 

“Tt was never contemplated that the highways should form a part of 
the capital stock of common carriers engaged in the transportation of 
persons or property for profit, or that the use of the highways should 
be donated to them for that purpose. 

“Clearly, these companies have no vested or inherent right in the 
highways, and their unrestrained use thereof is equivalent to an appro- 
priation of public property for private use, and it is within the power 
of the legislature to prohibit this use or to prescribe the terms upon 
which it may be exercised.” Rio Bus Lines Co. v. Southern Bus Line 
Co.. 272 8. W., 18. 

Where the power to regulate, license, and control motor vehicles for 
hire is vested by the Legislature in the city council, there is a broad pre- 
sumption in favor of the validity of an ordinance undertaking to exer- 
cise such power, and he who attacks it must show affirmatively that it is 
not expressly authorized by statute or that it is, as applied to him, 
unreasonable and oppressive. Star Transp. Co. v. Mason City, 192 
N. W., 873; New Orleans v. Calamari, supra. 

The municipality may name such terms and conditions as it sees fit 
to impose for the privilege of transacting such business, and the courts 
eannot hold such terms unreasonable, except for discrimination between 
persons in a hke situation. The wisdom and expediency of the regula- 
tion rests alone with the lawmaking power. Lawrence v. Nissen, 173 
N. C., 359, 91 S. E., 1086; Turner +. New Bern, 187 N. C., 541, 122 
S. E., 469. 

“The power of a court to declare an ordinance unreasonable and, 
therefore, void is practically restricted to cases in which the Legislature 
has enacted nothing on the subject-matter of the ordinance, and conse- 
quently to cases in which the ordinance was passed under the supposed 
power of the corporation merely. Coal Float v. Jeffersonville, 112 
Ind., 15, 19. This distinction has been noted and observed in this State. 
S.% Ray, 131 NS. C..8145:8. a Thomas, 118 N.C: 1221. 1295, 1996.” 
Lawrence v. Nissen, supra. 

Municipalities may classify persons according to their business and 
may apply different rules to different classes without violating constitu- 
tional rights, either under the State or Federal Constitution. The dis- 
eriminations which invalidate an ordinance are those where persons 
engaged in the same business are subjected to different restrictions or 
are held entitled to different privileges under the same conditions. 

“Tt is those restrictions imposed upon one class of persons engaged in 
a particular business which are not imposed upon others engaged in the 
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same business and under like conditions, that impair the equal right 
which all can claim in the enforcement of the laws.” Lawrence v. 
Nissen, supra; S. v. Kirkpatrick, 179 N. C., 747, 1038 S. E., 65; Soon 
Hing v. Crowley, 113 U. S., 709. 

The fact that the operators of jitneys or taxicabs will suffer pecuniary 
injury from the enforcement of ordinances regulating such business, or 
that operators of such vehicles may be unable to comply with the terms 
of a regulatory ordinance, and so will be compelled to abandon operation 
of their vehicles, has no tendency to establish the unreasonableness or 
invalidity of the ordinance. Auto Transit Co. v. City of Ft. Worth, 
182 S. W., 685. The rule is that the mere fact of pecuniary injury 
does not warrant the overthrow of legislation of a police character. 
Grainger vw. Douglas Park Jockey Club (N. Y.), 147 Fed., 518, 8 Ann. 
Cas., 997; 1 Blashfield Cyc. Auto. L. & P., 86. 

The ordinance here challenged applies to all taxicabs alike. It does 
not prohibit the use of the streets for the purpose of transporting, load- 
ing, and unloading of passengers and their baggage. It merely requires 
taxicab operators to use private property for parking, cepot or terminal 
purposes. It is not subject to successful attack on the grounds that it is 
an unauthorized or an unreasonable exercise of legislative authority. 

Indeed, there 1s substantial evidence in the record tending to show 
that taxicab operators have abused and misused the privilege heretofore 
accorded to them to use the streets for parking purposes. While we do 
not undertake to pass upon the merits of that controversy, the evidence 
was sufficient, at least, to warrant and command the attention of the city 
authorities. They have investigated and have acted to remedy an 
alleged condition which, if it in fact exists, tends to seriously disturb 
the peace and general welfare of the city. The discretion was theirs 
and they have acted within the authority vested in them. 

But the appellee insists that injunctive relief is not the proper remedy. 
We agree. Ordinarily, injunction does not lie to restrain the enforce- 
ment of an alleged invalid ordinance. Thompson v. Lumberton, 182 
N. C., 260, 108 S. E., 722, and cases cited; Turner v. New Bern, supra; 
Flemming v. Asheville, 205 N. C., 765, 172 S. E., 362. 

Even so, there are more than one hundred taxi operators directly or 
indirectly affected by this action. Its dismissal will not end the contro- 
versy but, instead, will tend to prolong an unfortunately provocative 
situation. On the other hand, a decision now is final. Hence, we have 
exercised our discretionary right to express an opinion on the merits of 
the exceptive assignments of error as requested by plaintiffs. Anight 
v. Little, 217 N. C., 681, 9S. E. (2d), 377, and cases cited. 

The judgment below is 

Affirmed. 
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ETHEL M. CRONE vy. F. NORMAN FISHER anp Wire, KARLIE KEITH 
FISHER, Trapinc as FISHER’S SANDWICH COMPANY. 


(Filed 24 November, 1948.) 


J. Appeal and Error § 29— 

Appellant’s failure to present argument that there was insufficient 
evidence to be submitted to the jury of actionable negligence on his 
(defendant’s) part, is tantamount to an admission of sufficient evidence 
to carry the case to the jury on that issue. 


2. Trial § 22f— 


On motion to nonsuit the evidence must be considered in the light most 
favorable to the plaintiff. 


3. Negligence § 19b— 
A judgment of involuntary nonsuit, on the ground of contributory 
negligence of the plaintiff, cannot be rendered unless the evidence is so 
clear on that issue that reasonable minds can draw no other inference. 


A, Automobiles §§ 12c, 18g— 

In an action for damages for personal injuries to plaintiff by negligence 
of defendant, where plaintiff’s evidence tended to show that she was driy- 
ing her ear, at 20 to 25 miles per hour, south on a city street towards 
its intersection with another street running east and west, and that de- 
fendant’s truck was approaching the intersection from the west and was 
125 feet distant from the intersection when plaintiff entered same, and 
said truck, running at 45 miles per hour, struck plaintiff’s car, which was 
within + feet of the curb on the south side of the intersection, knocking it 
70 feet into a stone wall across the street, motion of nonsuit properly 
denied. C. 8., 567. 


5». Automobiles 88 12c, 18c— 


Conceding that plaintiff, in an action for damages for personal injuries 
from an automobile collision, entered the city street intersection at a 
speed greater than 20 miles per hour and therefore in violation of the 
city’s ordinance, this would only be prima facie evidence of negligence 
and not negligence per se, and could not be held as a matter of law to 
coustitute contributory negligence that would bar plaintiff’s recovery. 


AppraL by defendants from Burney, J., at May Term, 1943, of Wake. 

This is a civil action to recover damages for injuries to person and 
to property incurred in a collision between a Plymouth automobile 
owned and operated by the plaintiff and a Ford panel delivery truck 
owned by the defendants and operated in their business by their em- 
plovee and agent, one Davis, at the intersection of Filmore Street and 
Jefferson Street in the city of Raleigh on 12 September, 1942, alleged 
to have been caused by the negligence of the defendants, and wherein 
the defendants interposed a plea of contributory negligence in bar of any 
recovery by the plaintiff. 
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Upon appropriate issues, the jury for their verdict found that the 
plaintiff was injured and damaged by the negligence of the defendants, 
that the plaintiff was not guilty of contributory negligence, and that the 
plaintiff was entitled to recover fixed sums for personal injuries and for 
damage to her automobile. From judgment for the plaintiff predicated 
on the verdict, the defendants appealed to the Supreme Court, assign- 
ing errors. 


Murray Allen, R. Pearson Upchurch and Bunn & Arendell for plawn- 
tiff, appellee. 
Smith, Leach & Anderson for defendants, appellants. 


Scuencx, J. Both in their oral argument and in their brief filed 
with the Court the defendants, appellants, present but one question, 
namely, did the court err in disallowing their motion for judgment as 
in case of nonsuit and to dismiss the action lodged when the plaintiff 
had introduced her evidence and rested her case and renewed at the 
close of all the evidence? C.S., 567. 

The charge to the jury is not brought forward in the record and it 
must therefore be presumed that the court correctly declared and ex- 
plained the law applicable to the evidence. Boswell v. Town of Tabor, 
196 N. C., 145, 144 S. E., 701; Lumber Co. v. Power Co., 206 N. C,, 
515, 174 8S. E., 427; Jernigan v. Jernigan, 207 N. C., 831, 178 S. E., 
587. 

The appellants’ failure to present the argument that there was insuffi- 
cient evidence to be submitted to the jury of actionable negligence on the 
part of the defendants is tantamount to an admission of the existence 
of sufficient evidence to carry the case to the jury on that issue. Hence, 
the question is narrowed to the single inquiry: Was the plaintiff, 
according to her own evidence, guilty of contributory negligence ? 

Construed in the light most favorable to the plaintiff, as it must be 
upon a demurrer to the evidence, her testimony as we.] as her other 
evidence tends to show that the plaintiff was driving her automobile at 
a speed between 20 and 25 miles per hour, in a southern direction on 
Filmore Street, approaching the intersection of said street with Jefferson 
Street, which ran east and west; before reaching the intersection she 
looked west up Jefferson Street and saw defendants’ truck approaching 
it; the defendants’ truck was 125 feet or more west of the intersection 
when plaintiff entered it; plaintiff’s automobile reached within four feet 
of the curb on the opposite, the southern, side of Jefferson Street when 
it was struck by the defendants’ truck running at 45 miles per hour, 
and knocked out of control of the driver, the plaintiff, aad precipitated 
70 feet into a stone wall on the east side of Filmore Street; the plaintiff’s 
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ear reached the intersection of the two streets when the defendants’ truck 
was 125 feet therefrom. ‘Taking the evidence in the light most favor- 
able to the plaintiff, the issue is one for the jury. Factual adjustments 
and appraisals are required, the making of which belonged exclusively 
to them.” WSeawell, J.,in Groome v. Davis, 215 N. C., 510,28. E. (2d), 
(an 

Defendants contend that the plaintiff was negligent in that she vio- 
lated the provisions of C. 8., 2621 (802), by failing to yield the right 
of way to defendants’ truck since said truck was on her right and was 
therefore entitled to the right of way in the intersection. The defend- 
ants fail to take into consideration that the statute upon which they 
rely provides that the driver of the vehicle on the left shall yield the 
right of way to the vehicle on the right “when two vehicles approach or 
enter an intersection and/or junction at approximately the same time.” 
It cannot be held as a matter of law that the plaintiff’s automobile and 
the defendants’ truck approached or entered the intersection “at approxi- 
mately the same time,’ when the latter was 125 feet away from the 
intersection when the former was entering it, and when the plaintiff’s 
automobile had crossed within four feet of the opposite curb when the 
defendants’ truek collided therewith. 

Defendants further contend that the plaintiff was negligent in that 
she violated section 38 of the Code of Raleigh, North Carolina, by 
driving her automobile more than twenty miles per hour through a street 
intersection. This contention is untenable for the reason that the ordi- 
nance invoked provides that “where no special hazard exists, the follow- 
ing speeds shall be lawful, but any speed in excess of said limits shall 
be prima facie evidence that the speed is not reasonable or prudent and 
is unlawful: ... 4. Twenty miles per hour through street intersections.” 
Therefore, conceding that the plaintiff entered the intersection at a 
greater rate of speed than 20 miles per hour, this would only be prima 
facie evidence of her negligence, and not negligence per se, and could 
not be held as a matter of law to constitute contributory negligence 
that would bar the plaintiff’s recovery. Barnhill, J., in Woods v. Free- 
man, 213 N. C., 314, 195 S. E., 812. 

The ordinance invoked, while its phraseology is practically the same 
as that of the general statute, C. S., 2621 (288) (b), presents the guere 
can a municipality by ordinance prescribe a rule of evidence as is here 
attempted by providing that any speed in excess on certain limits shall be 
prima facie evidence that such speed is unlawful. However this may 
be, if the provision is void by reason of lack of authority to ordain it,+ 
the result would be to remove one, at least, of the grounds upon which 
the defendants rely. If the provision is not void this ground of reliance 
cannot avail the defendants for the reasons heretofore set forth. 
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“Tt is a familiar rule that a judgment of involuntary nonsuit on the 
ground of contributory negligence of the plaintiff cannot be rendered 
unless the evidence is so clear on that issue that reasonable minds could 
draw no other inference. Pearson v. Luther, 212 N. C., 412, 193 8S. E., 
739; Mulford v. Hotel Co., 213 N. C., 603; Corum v. Tobacco Co., 205 
N. C., 213, 171 S. E., 78. This rule has nothing to do with the ecredi- 
bility of witnesses. It applies equally to the testimony of the plaintiff 
as to that of other witnesses; Tomberlin v. Bachtel, 211 N. C., 265, 268, 
189 S. E., 769; Matthews v. Cheatham, 210 N. C., 592, 188 S. E., 87; 
Smith v. Coach Inne, 191 N. C., 589, 591, 1382 S. E., 567; and he is 
entitled also to the benefit of the rule that upon the motion to nonsuit 
the evidence must be considered in the light most favorable to the plain- 
tiff. Cole v. R. R., 211 N. C., 591, 191 S. E., 3538; Lynch vx. Telephone 
Co., 204 N. C., 252, 167 S. E., 847; Gilbert v. Wright, 195 N. C., 163, 
141 8. E., 577. Cole v. Koonce, ante, 188 (214 N. C.).” Manheim v., 
Taxi Corp., 214 N. C., 689, 200 S. E., 382. 

Upon the record we find 

No error. 


JOHN M. DUDLEY anp Wire, MABEL F. DUDLEY; J. L. LUTZ anp Wires, 
FANNIE 8S. LUTZ: W. W. MOORES anp Wire, KAY M. MOORES; 
R. W. HICKS anp Wire, MRS. R. W. HICKS: T, SIMPSON, JR., H. B. 
CURTIS anp Wire, ANNIE B. CURTIS; T. E. SPRATT anp WIFE, 
MABEL N. SPRATT; H. E. REA anp Wire, EVELYN C. REA; FRANK 
K. HAYNES; JASPER M. BROWN anv Wirt, MARGARET J. BROWN; 
J. A. SCHACHNER, JR., anD Wirt, RUBY R. SCHACHNER; LEITH C. 
BOST; T. C. AUSTIN anp Wire, LULA B. AUSTIN; MRS. GRACE 
WASHBURN: J. M. O'NEILL anp Wire, KATHLEEN C,. O’NEILL:; 
H. M. JOYNER anp WIFE, DOROTHY S. JOYNER; WM. L. MANNING 
AND Wire, KATHERINE F. MANNING; MIRIAM RUMMEL; M. M. 
FISHER anp Wire, MAMIE J. FISHER: T. B. CARR ANpD WIFE, 
GEORGIA W. CARR; JAMES P. LANKFORD anp Wire, MRS. JAMES 
P. LANKFORD; E. O. FOX anp Wire, MRS. E. O. FOX; ©. D. SHELBY, 
JR., AND WiFE, LUCY F. SHELBY; G. C. THOMAS, JR., C. W. MOSE- 
LEY and WIFE, MAGGIE MAY E. MOSELEY: FRANK P. LARSON, 
JR., AND Wire, VIRGINIA B. LARSON; H. J. NELSON anp Wire, MRS. 
H. J. NELSON: J. W. SESSOMS anp Wire, MAUDE E. SESSOMS: MRS. 
J. H. OWEN; anp CORA PRICE CULLINGS, v. CITY OF CHARLOTTE, 
A MUNICIPAL CORPORATION, AND CHARLOTTE PARK AND RECREATION 
COMMISSION, A CorporaTION, 


(Filed 24 November, 1948.) 


1. Municipal Corporations §§ 30, 39: Deeds § 16: Injunction § 9— 


In the absence of covenants in the deeds or other valid restrictions 
upon the use of land for a public park, its acquisition and dedication to 
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that purpose is a matter within the discretion of municipal governing 
authorities and may not be enjoined by the courts. 


2. Municipal Corporations §§ 30, 39: Nuisances § 9— 


Where the governing body of a city of 100,000 population, including 
30,000 to 40.000 Negroes, purchases a tract of land, adjacent to or near 
two of its Negro sections, one of 14,000 population and the other of 8,000 
population, with the purpose and plan of laying out a park and recrea- 
tion center for its colored people and building a road and bridge for 
more convenient aecess thereto and to other property, on suit to prevent 
such’ use of the property, instituted by white residents and property 
owners of the neighborhood, there is no evidence that the proposed use 
will constitute a nuisance and motion for a restraining order was prop- 
erly denied. 


ApPrEAL by plaintiffs from Armstrong, J., at September Term, 1943, 
of MecxLenBuRG. Affirmed. 

This was an action to enjoin the Charlotte Park and Recreation 
Commission from maintaining a recreational park for Negroes on 
property near the homes of plaintiffs, and to enjoin the city of Charlotte 
from improving a street and constructing a bridge on adjacent property. 
Motion to show cause why a restraining order should not issue was 
heard and the following material facts were found: The plaintiffs are 
property owners and residents of the section in the city of Charlotte 
known as “Harding Place.’ There are no provisions in any of the 
deeds giving them any rights with respect to the property on which the 
park is to be loeated, nor restrictions forbidding its use by Negroes. 
The park site is adjacent to the section of the city known as “Brooklyn” 
inhabited by approximately 14,000 Negroes, and in the section near-by 
known as “Cherry,” 8,000 Negroes reside. 

The defendant Park and Recreation Commission is a body corporate 
organized and existing under ch. 51, Private Laws 1927, and amend- 
ments thereto. The city of Charlotte has a population of more than 
100,000, with Negro population of 30,000 to 40,000. There are now 
in the city for the use of white persons ten parks, and no public park 
or recreational facilities for Negroes, except the playground at a Negro 
school in the section known as “Cherry.” It is the intention of the 
defendant Park Commission to construct and equip the proposed park 
with proper recreational facilities, including baseball diamond, wading 
pool, swings, refreshment stands, etc., and to operate it under the super- 
vision of the Commission in a lawful manner. The Commission has 
dedicated a strip of land 50 feet wide between the used portion of the 
park and “Harding Place,” to be planted with trees and shrubbery, as 
a screen and barrier. The title to the park site was acquired by deed 
from the trustees of the Diocese of North Carolina of the Episcopal 
Church, and the Thompson Orphanage and Training Institution. The 
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consideration was $2,500, and the additional consideration of an agree- 
ment to construct and maintain a farm bridge over a branch on other 
lands of the Thompson Orphanage for the latter’s use ia cultivating its 
lands. The bridge will cost approximately $50, and its maintenance 
will be negligible. 

By another deed the Orphanage trustees conveyed to the city of 
Charlotte a right of way over its other lands for the construction of a 
street or road to connect the park with the Negro section of “Cherry.” 
Incorporated in the deed was the condition that in the event this street 
should be paved, no part of the cost of the improvement should be 
assessed against the orphanage property. The city, by resolution, has 
declared its intention to construct a top soil street over this right of way 
to connect the park with portions of East Stonewall Street and Baldwin 
Street which are now paved. The conveyance to the Park Commission 
was made upon condition that the 50-foot strip referred to should not 
be used for park purposes and be enclosed by a metal fence; that the 
farm bridge referred to and adequate ditches be constructed. In the 
event of failure to use the property for park purposes the grantors have 
option to repurchase. 

Upon these findings it was concluded that the proposed park and 
recreational center for Negroes would not be a nuisance; that the agree- 
ment with respect to the farm bridge to be constructed and maintained 
was within the power of the Park Commission; and that to acquire 
right of way for the construction of a street connecting the park with 
other streets in the manner proposed by the city would be a valid exer- 
cise of its power. 

The motion for restraining order was denied, and plaintiffs excepted 
and appealed. 


Cochran & McCleneghan and W. C. Davis for plaintiffs, appellants. 


Tillett & Campbell and Taliaferro & Clarkson for defendants, ap- 
pellees. 


Devin, J. The findings of fact made by the court below were based 
upon the written evidence offered, and we see no reason to disturb them. 
From these findings the conclusions of law reached: by the court and the 
denial of plaintiffs’ motion for a restraining order logically followed. 

The contention of plaintiffs that the maintenance of a large recrea- 
tional park near the property on which they had built their homes 
would, under the circumstances, constitute a nuisance cannot be sus- 
tained. A public park established by lawful municipal authority can- 
not be held a nuisance per se (Public Laws 1923, ch. 88), nor is there 
any reasonable ground for anticipating that the park in this case will 
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be so operated as to become one under the facts found by the court. 
Atkins v. Durham, 210 N. C., 295, 186 S. E., 3830; City of Lynchburg v. 
Peters, 145 Va., 1, 133 S. E., 674; Page v. Commonwealth, 157 .Va., 
825, 160 S. E., 33; 39 Am. Jur., 289; 38 Am. Jur., 359; 3 MeQuillin, 
sec. 1356. , 

In the absence of covenants in the deeds or other valid restrictions 
upon the use of the land for a public park, its acquisition and dedication 
to that purpose was a matter within the discretion of the governing 
authorities, and may not be enjoined by the courts. Messer v. Smath- 
ars, 213..N.Cy 183; 195: 8. By. 376, 

The plaintiffs’ objection that the purchase of the land for a park 
entailed expenditures by the Park Commission for the construction of 
a bridge on another’s property is untenable. The agreement to build 
the bridge was a part of the consideration for the conveyance, and the 
cost involved was comparatively small. 

Nor was the action of the city of Charlotte in aequiring right of way 
for a street or road leading to the park beyond its power. It is true 
there is a condition annexed to the conveyance that in the event this 
street should be paved the city agrees not to assess grantor’s abutting 
property for any part of the cost, in apparent disregard of the manda- 
tory requirement of sec. 52 of the city charter, but this agreement comes 
within the exception provided by the 1943 amendment to the charter. 
Furthermore, it appears that the city has adopted a resolution not to 
pave or permanently improve this street. 

The fact that the deeds to the city and to the Park Commission do 
not convey unconditional titles in fee does not afford ground for en- 
joining the completion of the transaction. The city and the Park 
Commission had power to acquire property for proper municipal pur- 
poses by conveyances in whatever form the governing authorities 
deemed wise, provided there was no reasonable ground to apprehend 
loss or waste of public funds resulting therefrom. 

The action of the city and the Park Commission in entering into the 
agreements embodied in the conveyances referred to will not be deemed 
beyond their powers on the ground that the hfe of the agreements may 
extend beyond the terms of the present members of defendants’ govern- 
ing boards. These transactions come within the principle stated in 
Plant Food Co. v. Charlotte, 214 N. C., 518, 199 S. E., 712; 3 Me- 
Quillin, 952. 

We conclude that the ruling of the trial court in denying the motion 
for a restraining order must be 

Affirmed. 
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H. R. PERRY v. FIRST-CITIZENS BANK & TRUST COMPANY, ADMINIS- 
TRATOR D. B. N, OF THE ESTATE OF J. B. PERRY, DECEASED. 


(Filed 24 November, 1948.) 


1. Executors and Administrators § 21: Limitation of Actions § 15— 


Plaintiff sued for distributive share of estate. Defendant, adminis- 
trator, answering, sets up and pleads debts of plaintiff due the intestate 
as an offset. Plaintiff, replving, dentes the debts and pleads the three- 
year and ten-year statutes of limitation. On the hearing it was made to 
appear that the debts of plaintiff. if any. were barred by the statutes of 
limitation during the lifetime of the intestate. Hcld: The plea of the 
statute of limitations is available to plaintiff as a valid defense to the 
affirmative claim of offset pleaded by defendant. 


2. Executors and Administrators § 21: Pleadings § 10: Equity § la— 


In an action by plaintiff to recover his distributive share of an estate 
of which defendant is administrator, where defeudant sets up and pleads 
debts of plaintiff due intestate as an offset. the claims of both plaintiff 
and defendant being legal, the doctrine of equitable setoff has no appli- 
cation. 


ApprsL by plaintiff from Burney, J., at March Term, 1943, of 
Franxurn. Reversed. 

Civil action to recover distributive share of decedent’s estate. 

Defendant’s intestate died in July, 1940, leaving certain nieces and 
nephews as his heirs at law. Plaintiff is a nephew and, as such, is one 
of the distributees. At the April Term, 1942, the defendant was author- 
ized to make a partial distribution of assets on hand among the dis- 
tributees. The amount accruing to the plaintiff under said order was 
$625.00. The defendant having declined to pay plaintiff his share, 
plaintiff instituted this action for the recovery thereof. In answer to 
the complaint the defendant sets up and pleads certain alleged debts of 
plaintiff due defendant’s intestate. These include (1) $100.00 note dated 
23 July, 1924, due on demand; (2) $750.00 sealed note dated 4 January, 
1926, due 1 December, 1926; (3) $23.26, open account charge under 
date of 14 April, 1926; (4) $87.20, open account charge dated 31 May, 
1924; (5) $537.50, fertilizer account for 1930; (6) $954.72, balance due 
on open account for 1920, 1921, 1922; (7) $170.00, open account charge 
14 May, 1926. No payment is shown to have been made on either of 
said accounts or notes, so as to bring them within the stetute of limita- 
tions. 

Plaintiff, in reply, denied said indebtedness and every part thereof, 
and pleaded both the three-year and ten-year statutes of limitations. 

When the cause came on to be heard the parties waived trial by jury 
and agreed that the court should hear the evidence, find the facts, and 
render judgment thereon, either in or out of the county, as of said term. 
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When the cause came on to be heard the court found the facts as above 
summarized, concluded that the plea of the statute of hmitations is not 
available to the plaintiff, and rendered judgment that the plaintiff 
recover nothing. Plaintiff excepted and appealed. 


G. M. Beam and Gholson & Gholson for plaintiff, appellant. 
W. L. Lumpkin and Yarborough & Yarborough for defendant, ap- 
nellee. 


Barnuity, J. For the purpose of proving the open accounts pleaded 
in defense, the defendants offered the merchandise ledger or book of 
accounts kept by the deceased. There was no other evidence to sustain a 
finding that these amounts are owing. While plaintiff did not object 
to the evidence he does except to the finding of fact that. the amounts 
shown on this ledger as being charged to the plaintiff are in fact due and 
unpaid. 

A finding of fact by the court below, when trial by jury has been 
waived, is binding on this Court when, and only when, such finding 1s 
supported by competent legal evidence. 

It is to be doubted that the ledger sheets or accounts offered in 
evidence and admitted without objection constitute legal evidence of the 
charges therein disclosed. The amounts claimed, with one exception, 
exceed $60.00, and there was no attempt to comply with the provisions 
of C. 8., 1786 and 1787. Be that as it may, we refrain from decision 
on that point and pass to the question which is decisive. 

When a distributee sues to recover his distributive share of the estate 
and the administrator pleads by way of offset, under his alleged right 
of retainer, debts due by the distributee to the estate, is the plea of the 
statutes of limitations available to the plaintiff ? 

On this question the courts are sharply divided. Anno. 1 A. L. R., 
1007; Anno. 16 A. L. R., 329, 841; Anno. 73 A. L. R., 582. In many 
courts it is held that a demand of a defendant, whether pleaded by way 
of setoff, counterclaim, or cross bill, is regarded as an affirmative action, 
and therefore, unlike a matter of pure defense, is subject to the operation 
of the statute of limitations, and is unavailable if barred. 16 A. L. R., 
328. Other courts hold contra, 

In most, if not all, the jurisdictions in which it is held that a barred 
claim is available as an offset, the courts base their decisions upon some 
provision of a local statute. Anno. 16 A. L. R., 331. The decisions 
cited and relied on by the defendant come principally from these States. 

As, on this point, this is a case of first impression in this jurisdiction, 
we must decide the question unaided by any uniform line of decisions, 
choosing the course which the better reason seems to dictate. 
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Had defendant elected to plead the debt of plaintiff (which he denies) 
as a counterclaim or by way of cross action and prayed judgment for 
the full amount, his claim would be barred. This would seem to be 
clear. His plea here is in effect a plea of setoff. He seeks to establish 
the debt and to recover so much thereof as may be necessary to cancel 
the claim of the plaintiff. This is an affirmative defense, under which 
defendant seeks affirmative relief. There is no sound reason why we 
should say that this demand for part recovery is not equally subject to 
the plea of the statute. 

The doctrine of equitable setoff does not apply. Defendant asserts a 
legal claim. The estate is just as much a debtor to him as he is to the 
estate. Each has a legal right and remedy. And a statute-barred debt 
is no more recoverable by an estate than by any other creditor. In 
many instances, as here, such claims are covered by the dust of time and 
forgotten, although found by the administrator after the death of his 
intestate. 

Furthermore, the right of action of the deceased was barred during 
his lifetime and long before plaintiff’s cause of action arose. Under 
these circumstances and in the face of a proper plea of the statute, it is 
not now available either as a counterclaim or as a setoff. 

It may be true, as urged by defendant, that to allow plaintiff to re- 
eover his full distributive share of the estate while denying the estate 
the right to deduct his indebtedness would be an injustice to the other 
heirs and distributees. If so, the injustice was not worked by the law 
but by the failure of the deceased to collect or attempt to collect his 
debt before it was barred by the statute, or to put it in such form as 
that its life would have been extended. If the plaintiff has not paid 
the claim, as he contends he has and as the law presumes, the deceased 
no doubt considered it so much water over the dam. At least he took 
no action to make it otherwise. Such loss as the other distributees may 
suffer is due to his neglect. 

The exception of the plaintiff to the conclusion of the court below 
that the plea of the statutes of limitations is not available to him is well 
taken. The judgment of the court below is 

Reversed. 
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TOWN OF APEX, A MutnicipaL Corporation, ¥v¥. A. J. TEMPLETON Anpb 
Wire, ROBERTA O. TEMPLETON; J. M. TEMPLETON, JR., UNMaR- 
RIED; A. J. MANWELL, CoMMISSIONER OF REVENUE: WM. T. JOYNER, 
ADMINISTRATOR OF LEWIS M. CONNOR; SAM RUFFIN: N. F. TURNER; 
GURNEY P. HOOD, CoMMISSIONER OF BANKS: CALE BK. BURGESS, 
TRUSTEE N. CC. AGRICULTURAL CORPORATION; W. A. LUCAS, 
TRUSTEE CARALBIGH PHOSPHATE CORPORATION; GEO. U. BAU- 
COM, TRUSTER, AND J. MILTON MANGUM, TRUSTER. 


(Filed 24 November, 19-43.) 


1. Pleadings §§ 10, 29— 


In a suit by a town against defendants to foreclose a tax hen under 
Cc. 8., 7990, where defendants set up defense by answer and also a counter- 
claim, motion to strike the counterclaim and order thereon was proper, 
but the other defenses were unaffected thereby. 


2. Taxation § 40c— 


In actions to foreclose liens for delinquent taxes or special assessments, 
the judgment obtained constitutes a lien in rem and the owner of the 
property is not personally liable for the payment thereof. 


APPEAL by defendants A. J. Templeton and J. M. Templeton, Jr., 
from Williams, J., at June Term, 1943, of Wake. 

Civil action instituted 11 August, 1941, by plaintiff under the pro- 
visions of Section 7990 of the Consolidated Statutes of North Carolina, 
to foreclose a tax lien on certain lands situate in the Town of Apex, and 
listed in the name of A. J. Templeton and J. M. Templeton, Jr. 

The defendants . J. Templeton and J. M. Templeton, Jr., filed 
answer and denied that taxes were due as alleged in the complaint, and 
further set up a counterclaim, based on alleged damages sustained by 
the defendants by reason of the location of certain water and sewer 
lines by the plaintiff on the premises of the defendants, and plead such 
counterclaim against any taxes that might be determined to be due. 

At the November Term, 1942, of the Superior Court of Wake County, 
his Honor, Thompson, J., presiding, the plaintiff through its attorney 
moved to strike the answer of the defendants, upon the ground that said 
answer set up only the defense of a counterclaim. The court found 
as a fact that the suit was for the collection of taxes and no counter- 
claim should be allowed; and entered an order “that the answer of the 
defendants, setting up a counterclaim, be and the same is stricken from 
the record of the court.” 

Thereafter, the clerk of the Superior Court of Wake County signed 
a judgment and order of sale. 

At the June Term, 1943, of Wake Superior Court, the plaintiff 
moved to set aside the judgment and order of sale, on the ground that 
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the Superior Court having taken jurisdiction, the clerk of the Superior 
Court was without jurisdiction to sign a judgment, and further moved 
for a judgment upon the complaint. The motion was granted and 
judgment was signed based on the allegations of the complaint. 

Defendants A. J. Templeton and J. M. Templeton, Jr., appeal and 
assign errors. 


P. H, Wilson for plaintiff. 
A, J. Templeton and J. M. Templeton for defendants, 


Denny, J. The appealing defendants except and assign as error the 
refusal of his Honor to submit to the jury the issues of fact arising on 
the pleadings. His Honor was apparently under the impression that 
the order entered by Judge Thompson struck out the entire answer or 
that the answer interposed no defense other than the counterclaim, 
which was properly stricken out. Commissioners v. Hall, 177 N. C., 
490, 99 S. E., 372; Graded School v. McDowell, 157 N. C., 316, 72 
S. E., 1083; Gatling v. Commissioners of Carteret, 92 N. C., 536. We 
think the order entered by Judge Thompson had the effect only of 
striking the counterclaim from the answer, and that the other defenses 
were unaffected thereby. The issues raised by the pleadings should 
have been submitted to the jury. Burton 1. Rosemary Mfg. Co., 182 
N. C., 17, 43 S. E., 480. 

There is another exception on the record worthy of consideration, 
which challenges the judgment, in that 1t was rendered against the 
appealing defendants personally. 

Section 1719, ch. 310, Public Laws of 1939, N. C. Code of 1989 
(Michie), section 7971 (228), which provides for the foreclosure of 
tax liens, reads, in part, as follows: ‘(d) The foreelcsure action shall 
be an action in superior court, in the county in which the land is situ- 
ated, in the nature of an action to foreclose a mortgage. 

“(m) Any judgment in favor of the plaintiff or any defendant taxing 
unit in an action brought under this section shall order the sale of the 
property, or so much thereof as may be necessary for the satisfaction of : 
(1) taxes adjudged to be lens in favor of the plaintiff, other than 
taxes the amount of which has not been definitely determined, together 
with interest, penalties and costs thereon; = (2) taxes adjudged to be 
hens in favor of other taxing units, 

A. tax list in the hands of a tax collector i: equivalent to an execution 
and the tax collector, in lieu of selling real estate for the collection of 
taxes due thereon, may seize personal property belonging to the tax- 
paver and sell same or so much thereof as may be necessary for the 
satisfaction of all taxes due by the taxpayer. Sec. 1718, ch. 310, Public 
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Laws 1939, N. C. Code of 1989 (Michie), sec. 7971 (222); Charlotte 
v. Kavanaugh, 221 N. C., 259, 20 8. E. (2d.), 97; Cherokee County v. 
McClelland, 179 N. C., 127, 101 S. E., 492; Peebles v. Taylor, 121 
N.C., 38, 27S. E., 999; Davie ». Blackburn, 117 N. C., 388, 23 8S. E., 
321; Wilmington v. Sprunt, 114 N. C., 310, 19 S. E., 848. But in an 
action to foreclose a lien for delinquent taxes or special assessments, 
the judgment obtained in said action constitutes a hen in rem and the 
owner of the property is not personally lable for the payment thereof. 
C. S. 7990; Welkinson v. Boomer, 217 N. C., 217, 7S. E. (2d.), 491; 
Wadesboro v. Coxe, 215 N. C., 708, 2 8S. E. (2d), 876; Orange County 
rv. Jenkins, 200 N. C., 202, 156 8S. E., 774; Pate v. Banks, 178 N. C., 
139, 100 S. E., 251; Drainage District v. Huffstetler, 1738 N. C., 523, 
92 8. E., 368; 61 C. J., Taxation, sec. 1552, p. 1148. It is therefore 
erroneous to render a personal judgment against the owner or owners of 
land in an action to foreclose a hen for delinquent taxes. 

The remaining exceptions are without merit. 

To the end that the issues of fact arising on the pleadings may be 
submitted to a jury, the defendants are granted a 

New trial. 


JESSIF M. GODFREY, ADMINISTRATRIX, ¥. TIDEWATER POWER CoO., Er av. 


(Filed 24 November, 1943.) 
1. Torts § 6— 

One of several defendants. in an action for wrongful death arising out 
of a joint tort, may have still another joint toert-feasor bronght in and 
made a party defendant for the purpose of enforcing contribution, where 
plaintiff’s right of action against such other tort-feasor, originally sub- 
sisting. has been lost by the lapse of time. C. S., 160. 


2, Same— 


In actions arising ont of a joint tort, wherein judgment may be ren- 
dered against two or more persons who are jointly and severally liable. 
and not all of the joint tort-feasors have been made parties, those who are 
sued may at any time before judgment, upon motion, have the other joint 
tort-feasors brought in and made parties defendant in order to determine 
and enforce contribution. Indeed, the right of contribution may he 
enforced after the liability to the injured party has been extinguished by 
payment of the judgment and its transfer to a trustee for the benefit of 
the paying judgment debtor. C. S., 618. 


3. Same— 
At common law no right of action existed between or among joint tort- 
feasors Who were in pari delicto, so that the right necessarily depends 
upon the terms of the statute. C. 8. 618. 
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AppraL by defendant Tidewater Power Company from Blackstock, 
Special Judge, at September Special Term, 1948, of MrecKLENBURG. 

Civil action to recover damages for death of plaintiffs intestate, 
alleged to have been caused by the negligence, default or wrongful acts 
of the defendants Tidewater Power Company and two of its agents, 
one a foreman, the other an employee, when plaintiff’s intestate, while 
working on a substation of the Power Company near the city of New 
Bern, around the hour of 1:30 a.m., 10 June, 1942, was electrocuted by 
coming in contact with a wire carrying a high voltage of electricity, 
which the defendants had previously undertaken to deaden or cut off 
and had failed to do so. 

This action was instituted 28 April, 1943. 

In its answer, filed 28 July, 1943, the corporate defendant denied 
hhability and set up a cross-action against the city of New Bern for 
contribution as a joint tort-feasor in case the answering defendant should 
be held liable. 

At the time of answering, the corporate defendant filed formal motion 
pursuant to C. S. 618, to make the city of New Bern a party defendant. 
The clerk denied this motion on the ground that it had not been made 
within a year of plaintiff’s intestate’s death, and the cause of action for 
wrongful death as against the city had therefore been lost. On appeal 
to the judge the ruling of the clerk was approved. 

From the denial of its motion, the Tidewater Power Company 
appeals, assigning error. 


Carswell & Ervin and Helms & Mulliss for plaintiff, appellee. 
Robinson & Jones for defendant Power Co., appellant. 


Sracy, C. J. The question for decision is whether one of several 
defendants in an action for wrongful death arising out of a joint tort 
may have still another joint tort-feasor brought in and made a party 
defendant for the purpose of enforcing contribution, when the plaintiff’s 
right of action against such other tort-feasor, originallv subsisting, has 
been lost by the lapse of time. C. S. 160; Curlee v. Power Co., 205 
N. C., 644, 172 S. E., 329. The law answers in the affirmative. 13 
Am. Jur., 52;18 C. J.S., 19. 

The pertinent meaning of C. S., 618 is that in an action arising out 
of a joint tort wherein judgment may be rendered against two or more 
persons, who are jointly and severally liable, and not all of the joint 
tort-feasors have been made parties, those who are suied may at any 
time before judgment, upon motion, have the other joint tort-feasors 
brought in and made parties defendant in order to determine and 
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enforce contribution. Freeman v. Thompson, 216 N. C., 484, 5 S. E. 
(2d), 484. 

It is true common liability to suit must have existed as a condition 
precedent to contribution, but it is not essential that it should continue 
to subsist, or be kept alive, against all of the joint tort-feasors. DeBrue 
v. Frank, 213 Wis., 280, 251 N. W., 494; Norfolk Southern R. R. Co. 
ve. Gretakis, 162 Va., 597, 74 S. E., 841; Consolidated Coach Corp. v. 
Burge, 245 Ky., 631, 54 S. W. (2d), 16, 85 A. L. R., 1086. Indeed, 
the right of contribution may be enforced after liability to the injured 
person or his representative has been extinguished by the payment of 
the judgment and its transfer to a trustee for the benefit of the paying 
judgment debtor. //oft v. Mohn, 215 N. C., 397, 2 8. E. (2d), 23. 

In cases where the negligent acts of two or more persons concur in 
producing a single injury, with or without concert among them, the 
general rule is that they may be treated as joint tort-feasors and sued 
separately or together at the election of the injured party or his repre- 
sentative. Charnock v. Taylor, ante, 360; Hipp v. Farrell, 169 N. C., 
551, 86S. E., 570; Hough v. R. R., 144 N. C., 692, 57S. E., 469. 

At common law no right of action for contribution existed between 
or among joint tort-feasors who were in part delicto. Raulf v. Light 
Co., 176 N. C., 691, 97 S. E., 236. With us the right is statutory, and 
its use necessarily depends upon the terms of the statute. Gaffney v. 
Casualty Co., 209 N. C., 515, 184 8. E., 46. The pertinent part of the 
enactment, as amended in 1929, is, that in all cases in the courts of this 
State wherein judgment has been, or may be, rendered against two or 
more persons or corporations, who are jointly and severally lable for 
its payment, and if the judgment be obtained in an action arising out 
of a joint tort, and only one, or not all of the joint tort-feasors, are 
made parties defendant, those tort-feasors made parties defendant, and 
against whom judgment is obtained, may, in an action therefor, enforce 
contribution from the other tort-feasors; or at any time before judgment 
is obtained, the joint tort-feasors made parties defendant may, upon 
motion, have the other joint tort-feasors made parties defendant. C.S., 
618, as amended by ch. 68, Public Laws 1929. 

The right to “enforce contribution” in an action like the present 
comes from this amendment. It is the right of one joint tort-feasor, 
against whom judgment has been obtained in an action arising out of 
a joint tort, to recover of the other joint tort-feasors their proportionate 
part of such judgment. Hoft vc. Mohn, supra. 

The right acerues when judgment is obtained in an action arising 
out of a joint tort. From this it follows that a contingent or inchoate 
right to enforce contribution arises to each defendant tort-feasor at the 
time of the institution of the action to recover on the joint tort. As 
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long then as the plaintiff’s right to recover in such suit remains unde- 
termined, the contingent or inchoate right of each defendant tort-feasor 
to enforce contribution continues, and, on rendition of judgment in 
favor of the plaintiff, this right matures into a cause of action. 13 Am. 
Jur., 51. Thus it is rooted in and springs from the plaintiff’s suit and 
projects itself beyond that suit, but it is not dependent cn the plaintiff’s 
continued right to sue all the joint tort-feasors. 

The purpose in allowing all joint tort-feasors to be made parties 
defendant at any time before judgment in the suit to recover on the 
joint tort is to provide for settlement of the whole controversy in a 
single action. Gaffney v. Casualty Co., supra; 18 Am. Jur., 52. 

The fact that a municipality of one county is to be made a party 
defendant in an action pending in another county has not been over- 
looked. C.8S., 464; Cecil v. High Point, 165 N. C., 431, 81S. E., 616. 
The question of venue, however, is not presented or decided. Banks v. 
Joyner, 209 N. C., 261, 183 S. E., 2738; Hannon v. Power Co.,173 N. C., 
520, 92 S. E., 353; McIntosh on Procedure, 267. 

Reversed. 


J. M. HUNSUCKER, C. A. LEWIS, E. R. BROWN, G. B. WILLIAMS, T. N. 
SLACK, J. B. HAMMOND, J. H. COCHRAN, E. T. DENNIS, DR. C. E. 
McMANUS, S. C. STEWART, W. C. LASSITER, anp OTHERS, TAXPAYERS 
AND CITIZENS oF HEMP. NORTH CAROLINA, v. STANLEY WINBORNE, 
THAD EURE, anp HARRY McMULLAN, CoNnsTITUTING AND COMPOSING 
THE MUNICIPAL BOARD OF CONTROL OF NORTH CAROLINA. 


(Filed 1 December, 1948.) 


1. Municipal Corporations § 5: Constitutional Law § 4d—- 


The Municipal Board of Control is a creature of the General Assembly 
within the provision of Art, II. sec. 29, of the Constitution of North 
Carolina. 


2. Municipal Corporation § 5: Pleadings § 15— 


In a civil action to restrain the execution of an order changing the 
name of a town, C. S., 2779, 2781, 2782, where the complaint contains no 
allegation that the Board of Municipal Control has failed to observe and 
follow the requirements of the statutes and no allegation that the said 
Board has acted capriciously or in bad faith, demurrer to the complaint 
for failure to state a cause of action was properly sustained, and there 
was no error in the ecourt’s dissolving a restraining order theretofore 
granted and dismissing the action. 


3. Municipal Corporations § 5— 


Upon the hearing by the Board of Municipal Control of a petition to 
change the name of a town, the Board has power to investigate and 
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determine whether or not the requirements of C. S., 2781, 2782, have been 
complied with. 


4, Appeal and Error § 18— 


If the Board of Municipal Control should err in its findings, the error 
may be corrected by the Superior Court upon a writ of certiorari, there 
being no provision in the statute for an appeal. Unless so reviewed, 
ordinarily the findings of the Board are conclusive and cannot be collater- 
ally attacked. 


5. Same: Fraud § 8— 


Conceding the complaint to be a petition for a writ of certiorari, C. S., 
630, it fails to make a proper showing of merit. upon which alone cer- 
tiorari will issue, for the mere allegation of fraud is insufficient. The law 
requires that, if fraud be relied upon, all essential facts and elements 
constituting the fraud must affirmatively appear from the pleading. 


AppraL by plaintiffs from Burney, J., at 10 May Term, 1943, of 
WAKE. 

Civil action instituted 23 April, 1943, to restrain the execution of 
order changing name of town of Hemp to the name of Robbins—heard 
upon demurrer to complaint. 

Though the order entered on 1 April, 1943, by defendants Municipal 
Board of Control, acting upon petition filed on 25 January, 1943, 
changing the name of the town of Hemp to that of Robbins, to become 
effective at 12:01 a.m., on 1 September, 1948, is not made a part of the 
complaint of plaintiffs, it 1s referred to and attacked therein by plain- 
tiffs and is made a constituent part of the case on appeal to this Court, 
and is treated by the parties as if it were in fact specifically made a 
part of the complaint, and will be so considered on this appeal. 

Summarized, the order sets forth: 

1. That on 26 February, 1943, after notice in substantial compliance 
with the requirements of sec. 2781 of Consolidated Statutes, a fact 
found by the Board, a hearing upon the petition was held by the Mu- 
nicipal Board of Control, in the hearing room of the Utilities Commis- 
sion in the city of Raleigh, when and where attorneys representing the 
petitioners, and attorney representing the persons objecting to the 
change, and numerous citizens for and against the change appeared, and 
were heard by statements and arguments. But that at said hearing the 
question being raised as to whether or not the petition was signed by 
the required number of resident electors and resident freeholders, an 
adjournment was taken until Friday, 12 March, 1943, when the hearing 
would be resumed. 

2. That on Friday, 12 March, 19438, on further hearing at same 
place, the same attorneys representing petitioners and respondents ap- 
peared, and the Board heard further statements and arguments from 
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the interested parties. The Board found (a) “that the petition was 
signed by many more than a majority of the resident qualified electors 
and by many more than a majority of the resident freeholders or home- 
steaders of the town of Hemp”; (b) “that the name ‘Hemp’ is not a 
suitable name for a growing and prosperous town... and... was 
selected for the town without any particular reason therefor and... 
has no significance but was substituted only a few years ago for the 
name of ‘Elise’ by which the town was formerly known”; (c) that “the 
large majority of the citizens of the town who have requested that the 
name be changed to Robbins has done so because of the fact that this is 
the name of the principal owner of the Pinehurst Cloth Mill, which is 
operated in the town of Hemp,” who “has been very generous and 
public spirited in all of his relationships with the town of Hemp and 
its people,” and “together with the management of the mill, has pro- 
moted many enterprises of great civic value to the community and has 
been largely instrumental in the progress and development of the town’; 
and (d) that “in the hearings before the Board the persons objecting 
to the change of the name of the town of Hemp, based their objections 
largely on the grounds that confusion and inconvenience would grow 
out of it,” pointing out that it would be necessary to change the name 
of the post office, including the rural routes which would be served by 
the post office, and the name in railroad tariffs and schedules, bus 
schedules, ete.; also on the ground that a change at this time during 
the war period might cause some inconvenience. And the order con- 
tinnes: “The Board having fully considered the petition for the change 
of the name of the town and all of the objections raised thereto, and it 
appearing to the Board that the change of the name of the town of 
Hemp to Robbins is strongly advocated by a large majcrity of the resi- 
dent qualified electors and a large majority of the resident freeholders 
or homesteaders, the Board is of the opiniox that the will of the majority 
of such citizens of the town should be given effect, and that it is for the 
best interests of the town that its name be changed as requested by them. 
It is, therefore, ordered that the name of the Town of Hemp shall be 
changed to the name of Robbins, this change to become effective at 12:01 
a.m. on, the 1st day of September, 1943.” 

Plaintiffs, eleven in number, “and others,” styled “taxpayers and 
citizens of Hemp, North Carolina,” in their complaint, attack the said 
order of the Board of Municipal Control, succinctly stated, upon the 
grounds that signatures of at least fifty persons signing the petition upon 
which it is based were obtained by fraud, duress, intimidation and 
threats of certain business interest, Pinehurst Cloth Mill, and its offi- 
cers, agents and employees, by reason of which the petition lacked the 
bona fide signatures of a majority of the resident quali‘ied electors and 
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of the resident freeholders or homesteaders of the town, as required by 
the statute. 

The fraud as alleged is in general terms and, stated briefly, is as 
follows: That the matter of changing the name of the town of Hemp to 
Robbins was instigated and begun by W. P. Saunders, vice-president of 
Pinehurst Cloth Mill, for the purpose of creating a monopoly and pre- 
venting other businesses locating at the town, and not for the purpose 
of benenne the community or for best interest of the public at large. 
That the Pinehurst Cloth Mill, being the owner of fifty houses im the 
mill village of Hemp, conveyed same to the Hemp Housing Company, a 
corporation of which Saunders was president, and thereafter these houses 
valued at $1,000 or more ei. pened to workers in the mul with 
instructions to purchase same” and “could be bought for $3.50 down 
payment.” That all such sales were not in good faith but were made 
for the fraudulent purpose and intention of aualicine the purchasers as 
freeholders to sign the petition to change the name of the town. That 
large sums of money were spent in boosting Kar] Robbins, a nonresident, 
president of said Pinehurst Cloth Mall, and in attempting “to pur chase 
the entire community of Hemp.” That the petition was placed in the 
mill proper and all workers and those recetving money from Mr. Karl 
Robbins, or the Pinehurst Cloth Mall were ordered and directed to sign, 
and “said order was accompanied by threats, by intimidation and also 
by large promises of reward. That the entire matter of changing the 
name was not one of free will of the people, freeholders and voters, but 
was one of economic pressure, threats, coercion and intimidation.” That 
“eertain names and signatures were placed on the petition which were 
all written in the same handwriting and were not in truth and in faet 
signatures of the persons purporting to sign.” That “said signatures 
and all efforts to change the name of the town were obtained by the 
Pinehurst Cloth Mull, Karl Robbins, President, by the payment of 
money to emplovees and others and the said petition represents a fraudu- 
lent purchase and not the free will of homesteaders and freeholders in 
Hemp.” 

The complaint further alleges: That as the town has bonds out- 
standing, financial confusion is likely to follow the change of name of 
the town; that the credit of the town may be injured, and all property 
owners residing therein, including the plaintiffs, will be irreparably 
damaged thereby; that the plaintiffs also own property and businesses 
in connection with which they have spent large sums of money in print- 
ing stationery, making advertisements with foreign business firms and 
with rating bureaus and, as a result, the change of name, most particu- 
larly at this time, will result in irreparable damage to the plaintiffs and 
to their businesses; that for forty years the town of Hemp and the 
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numerous business firms and industries therein have enjoyed good-will 
and name and a market has been established for their products, and 
such good-will will be destroyed, and irreparable damage done by a 
change in the name of the town; and that on the otner hand, as the 
Pinehurst Cloth Mill ships none of its goods over railroads or other 
public carriers, a change of name will not affect it with respect to motor 
and railroad freight rates and bus transportation. 

Plaintiffs further allege: 

“13. That the Order entered by the Municipal Board of Control of 
North Carolina is void for the reason that they were not empowered to 
pass upon an issue of fraud, duress and intimidation, which issue was 
raised before them by affidavit. That said Board was without jurisdic- 
tion to pass upon a matter which must be determined under law in the 
courts or a court of proper jurisdiction. That said Order is void for 
that the Board of Municipal Control did not have jurisdiction there not 
being upon the petition the required number of bona fide signatures of 
voters and freeholders resident of the town of Hemp. And it is further 
void for that the Order is so indefinite and uncertain in its terms and 
conditions as to render it void at law.” 

Upon these allegations plaintiffs say that they are entitled (1) to have 
the court pass upon the question as to whether the petition “was obtained 
by the false and fraudulent duress and intimidation and purchase as 
hereinbefore set forth,” (2) to have the Municipal Eoard of Control 
restrained from further proceedings or carrying into effect the said order 
which is alleged to be void; and (3) to have the Mayor and Board of 
Commissioners of the town of Hemp, their servants, agents, employees, 
attorneys or any other person from putting said order into effect until 
this matter is finally determined by the courts, and ‘n these respects 
plaintiffs pray injunctive relief. And by amendment to complaint plain- 
tiffs further invoke protection in specific sections of the North Carolina 
Constitution. 

Defendants demurred to the complaint for that it fails to state facts 
sufficient to constitute a cause of action against the defendants in that, 
among other things, it appears (a) that the Municipal Board of Control 
has performed all the duties with reference to the petition for changing 
the name of the town of Hemp which, under the statute, it is permitted 
to perform, and this suit was instituted after the order changing the 
name had been signed and filed; (b) that the Municipal Board of Con- 
trol in hearing the petition for the change of the name of the town of 
Hemp was charged with the responsibility of ascertaining that the peti- 
tion was signed by a majority of the resident qualified electors and a 
majority of the resident freeholders and homesteaders in the town, and, 
upon challenge as to the sufficiency of the petition by reason of signa- 
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tures alleged to have been obtained thereon by fraud or otherwise, it was 
in law the duty of the Board to pass up the same, and its action could 
be reviewed only upon a writ of certiorari; and (3) that the allegations 
of fraud and duress are general, and lack that particularity required to 
constitute a cause of action therefor; but, if sufficient in this respect, 
there is absence of allegation that such fraud was practiced upon enough 
persons to have invalidated the petition upon which the order of the 
Board is based. 

Upon hearing in the Superior Court the demurrer of defendants was 
sustained, the restraining order theretofore granted was dissolved and 
the action was dismissed. 

Plaintiffs appeal to Supreme Court and assign error. 


H. F. Seawell, Jr., W. D. Siler, and L. R. Varser for plaintiffs, 
appellants, 

clttorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for defendants, appellees. 


Wixpornké, J. Plaintiffs present for decision on this appeal these 
two questions: 

1. Did the court below commit error in dismissing this action ? 

2, Are the plaintiffs entitled to a motion in the Supreme Court that 
this action be remanded to the Superior Court of Wake County to the 
end that a writ of certiorart to Municipal Board of Control be granted 
to bring up for review the proceeding relating to the change of the name 
of the town of Hemp to that of Robbins 

Each question must be answered in the negative. 

In regard to the first question: The Municipal Board of Control is 
a creature of the General Assembly within the provisions of Article IT, 
section 29, of the Constitution of the State of North Carolina. While 
this section of the Constitution forbids the General Assembly to pass 
any local, private, or special act or resolution relating to changing the 
name of cities, towns and townships, it provides that the General Assem- 
bly shall have power to pass general laws regulating such matters. Pur- 
suant thereto the General Assembly of 1917 passed an Act, Public Laws 
1917, chapter 136, subchapter II, te provide for the organization of 
cities, towns and ineorporated villages, in section 4 of which the Munici- 
pal Board of Control, composed of the Secretary of State, as secretary, 
the Attorney-General, as chairman, and the Chairman of the Corpora- 
tion Commission, was created, C. S., 2779, with the power to hear and 
pass upon petitions for such purpose in accordance with procedure pre- 
scribed in sections 1 to 3, both inclusive, which became sections 2780, 
2781 and 2782 of Article 18 of chapter 56 of Consolidated Statutes. 
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And in 1935, section 1 of the 1917 Act, which became section 2779 of 
Consolidated Statutes, was rewritten and re-enacted, substituting therein 
the Utilities Commissioner for the Chairman of the Corporation Com- 
mission as a member of the Municipal Board of Control, and giving to 
the Municipal Board of Control the power and privilege of changing the 
name of any said town or municipal corporation within the bounds of 
the State of North Carolina—prescribing therefor the procedure pre- 
scribed in sections 2781 and 2782 of Consolidated Statutes, Public Laws 
1935, chapter 440, 

The procedure outlined in these statutes as read to conform to a pro- 
ceeding for changing the name of a town, pertinent to this appeal, may 
be briefly stated as follows: (1) The petition, upon which the proceed- 
ing is initiated and based, must be signed by a majority of the resident 
qualified electors and a majority of the resident freeholders or home- 
steaders of the town. (2) Date and place of hearing shall be fixed and 
notice thereof given all as prescribed. (3) No formal answer to the 
petition is required, but any qualified voter or taxpayer of the town 
may appear at the hearing of such petition, and the matter shall be tried 
as an issue of fact by the Municipal Board of Control. (4) The Board 
shall file its findings of fact at the close of the hearing, and if it shall 
appear that the allegations of the petition are true, that all the require- 
ments of the statute have been substantially complhed with, and that 
the change of the name of the town will better subserve the interest of 
the town, the Board shall enter an order changing the name as proposed 
in the petition. (5) Upon the approval of the Board ard the recording 
of the papers as prescribed the change of name is complete. 

In the present case there is no allegation that the Muricipal Board of 
Control has failed to observe and follow the requirements of the statute. 
And there is no allegation that the Board has acted capriciously or in 
bad faith. Pue v. Hood, Comr. of Banks, 222 N. C., 310, 22 8S. E. (2d), 
896; Warren v. Maxwell, ante, 604. The allegation upon whieh plain- 
tiffs base this action is that the Board has no power to determine whether 
or not the petition has the bona fide signatures of a majority of the 
resident qualified electors and a majority of the resident freeholders or 
homesteaders of the town, when challenged by a charge of fraud prac- 
ticed in obtaining such signatures. It is true that the statute requires 
the petition to be signed by a majority of such persons as a prerequisite 
to its sufficiency, but that 1s a question of fact to be determined by the 
Municipal Board of Control. The statute creating the Board expressly 
provides that “if it shall appear,” among other things, “that all the 
requirements of this article have been substantially complied with” the 
Board shall enter an order changing the name, ete. Manifestly. it could 
not appear to the Board that all the requirements of the statute had been 
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substantially complied with unless when the signatures to petition are 
challenged, it could make investigation and find the facts. And in the 
present case the Board has investigated and found that the petition is 
signed in accordance with the requirements of the statute. If the Board 
erred in so finding, it was an error to be correeted upon review by the 
Superior Court upon a writ of certiorari obtained in apt time and upon 
proper showing—there being no provision in the statute for an appeal 
from the Municipal Board of Control to the Superior Court. And unless 
such review be obtained, the decision of the Board, based upon its find- 
ings in regard to the prerequisite sufficiency of the petition, is ordinarily 
conclusive, and cannot be collaterally attacked. See Schank v. Asheville, 
154 N. C., 40, 69 S. E., 681; Asheboro v. Miller, 220 N. C., 298, 17 
S. E. (2d), 105; Warren v. Maxwell, supra. 

We now come to the second question: This action mistituted in the 
Superior Court is in effect a collateral attack upon the decision of the 
Municipal Board of Control in changing the name of the town of Hemp 
to Robbins, with respect to a prerequisite to the petition upon which 
the Board acted, which may not be maintained. But conceding the 
complaint to be a petition for writ of certiorari, C. S., 630, to review 
the ruling of the Municipal Board of Control in respect to the sufficiency 
of the signatures to the petition, it fails to make proper showing of merit, 
upon which alone certiorar: will issue. S. 7. Tripp, 168 N. C., 150, 
83S. E., 680; Taylor v. Johnson, 171 N. C., 84, 87 8. E., 981. See also 
Pue v. Hood, Comr. of Banks, supra. The mere allegation in a plead- 
ing that an act was induced by fraud is insufficient. “A characterization 
of ‘fraud’ without any facts to support it is a mere brutum fulmen,”— 
Stacy, C.J. 1m Cotton Mills ev Al fg. Cos 218 N. C.,-560, 11 8. E. (2d), 
550. “The law requires that if fraud be relied upon, all essential facts 
and elements constituting the fraud must afhrmatively appear from the 
pleading,’—Brogden, J., in Weaver v. Humpton, 201 N. C., 798, 161 
S. E., 480. “The facts constituting the fraud must be set out with such 
particularity as to show all the necessary elements of actionable fraud 
which would entitle the pleader to relief. The facts relied upon to con- 
stitute the fraud, as well as the fraudulent intent, must be clearly 
alleged,’—Devin, J., in Griggs vr. Griggs, 218 N.C, 624, 177 S. E., 165. 
See also Petty v. Ins. Co., 210 N. C., 500, 160 8, E., 575. The same 
rule apples with respect to a charge of duress. 

In the present case the allegations of fraud in respect to the signatur es 
to the petition are broadside generalitics, which are insufficient in a 
pleading in court where particularity of facts 1s necessary. 

The judgment below is 

Affirmed. 
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C. C. WILLIAMS, J. ARTHUR STEWART, H. C. STUTTS, D. C. HAMER. 
G. B. HAMMOND, G. B. WILLIAMS, C. 8. LEWIS, E. T. DENNIS, T. N. 
SLACK, E. R. BROWN, J. M. HUNSUCKER, DR. C. W. McMANUS, 
S. C. STEWART. W. C. LASSITER anp Att OTHER TAXPAYERS AND 
CITIZENS oF HEMP, Wo CarE To MAKE THEMSELVES PARTIES PLAINTIFF, 
vy. KARL ROBBINS, Arias KALAM RABINOWITS: W. PP. SAUNDERS 
(or SANDERS), E. M. RITTER, A. F. LOWDERMILK, W. N. McDUF- 
FIE, F. H. UPCHURCH anp E. C. MeSWAIN, DEFENDANTS. 


(Filed 1 December, 1948.) 


ApprEat by plaintiffs from Bobbitt, J., at Chambers in Union County, 
28 August, 1943. From Moore. 

Civil action instituted 14 August, 1943, to restrain defendants, their 
servants, agents, employees and attorneys from putting into effect any- 
thing that will change the name of the town of Hemp to Robbins. 

This action is by the same plaintiffs, relates to the same order of the 
Municipal Board of Control, and is grounded upon substantially the 
same alleged facts as in the case of Hunsucker v. Winborne, ante, 650, 
to which reference is here made for facts in these respects. The judg- 
ment recites that when the case came on for hearing before judge pre- 
siding over and holding courts of the 13th Judicial Distr:ct, at Chambers, 
in the courthouse in Monroe, Union County, on 28 August, 1943, to 
which the hearing had theretofore been continued, and being heard upon 
notice to show cause why temporary restraining order issued on 14 
August, 1943, should not be continued in effect and after “fully hearing 
the matter, from affidavits of both sides and upon argument of counsel, 
the court is of opinion that plaintiffs herein are not legally entitled to 
attack in this cause the order of the Municipal Board of Control .. ., 
the said order and proceedings relating thereto being set out in the evi- 
dence upon the hearing.” It further appears that “the court fails to 
find that the petition filed with the Municipal Board of Control was 
signed by less than a majority of the bona fide resident qualified electors 
or by less than a majority of the bona fide resident freeholders or home- 
steaders, and the court fails to find that any of the signers of said 
petition were induced to sign on account of intimidation or fraud.” 
Thereupon it was ordered that the said temporary restraining order be 
and it is vacated and dissolved. And the hearing upon demurrer of 
defendants, as well as upon motion of plaintiffs made orally to strike 
the demurrer, was continued until a hearing may be had at term time 
in Superior Court of Moore County. 

Plaintiffs appeal to Supreme Court and assign error. 
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H. F. Seawell, Jr., W. D. Siler, and L. R. Varser for plaintiffs, ap- 
pellants. 

U. L. Spence, M. G. Boyette, and J. C. B. Ehringhaus for defendants, 
appellees, 


Winzorne, J. Plaintiffs present on this appeal these two questions: 

1. Are plaintiffs entitled to have the action heard in the courts of 
Moore County? 2. Should the temporary restraining order and injunc- 
tion issued be continued to the hearing? For reasons set out in the 
opinion in Hunsucker v. Winborne, ante, 650, each of these questions 
must be answered in the negative. Hence, the judgment below 1is 


Affirmed. 


STATE v. NUNN OXENDINE, ARCHIE RANSOM anp HILTON 
OXENDINE. 


{Filed 1 December, 1943.) 


1. Receiving Stolen Goods § 2—~ 


In a criminal prosecution for receiving stolen goods, C. 8., 4250, the 
test of felonious intent is whether the prisoners knew. or must have 
known, that the goods were stolen, not whether a reasonably prudent per- 
son would have suspected strangers calling at a very early morning hour. 


2. Receiving Stolen Goods § 6— 


Where three defendants bought goods, paying full value, about 2 a.m. 
from two strangers, who represented that they must dispose promptly of 
the merchandise from their business because both had been ealled to the 
armed forees and one defendant promptly admitted all the facts to the 
officers while the other two first denied and then admitted the purchase, 
the State’s witness who accompanied the thieves saying on cross-exami- 
nation that the aecused persons had no knowledge of the theft. the element 
of scienter is wanting and demurrer should have been sustained. C. S.,, 
4648. 


AppeaL by defendants from Bobbitt, J., at August Term, 1943, of 
ScorTLAND. 

Criminal prosecutions tried upon indictments charging each of the 
defendants in separate bills with receiving goods and chattels, specifi- 
cally described and valued, the property of Leo Smith, knowing the 
same to have been feloniously stolen or taken in violation of C. S., 4250. 

By consent, the three cases were consolidated and tried together, as 
they all grow out of sales made on a single trip, under similar cireum- 
stances and in close succession. 
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The record discloses that on Sunday night, 4 April, 1948, two escaped 
convicts and one James Williams broke into Leo Smith’s store in Scot- 
land County and stole a quantity of merchandise, including flour, sugar, 
canned goods, cigarettes, tobacco and eggs. They put the property in 
a stolen Chevrolet automobile and drove a distance of 25 or 30 miles 
over into Robeson County, first stopping and making a sale at some 
woman’s house, and then arrived at the home of Nunn Oxendine, a 
tenant farmer, whom Williams knew, about 1:30 or 2:00 a.m. The two 
convicts who were well dressed in civilian clothes and who were strangers 
to Oxendine told him that they had been operating a store, but had 
received their calls to the Army and had to report the following Friday; 
that they were trying to dispose of their goods and had only a short time 
in which to peddle them out. Oxendine replied that he did not particu- 
larly need anything, but as he had a son in the Army then in Africa, he 
would be glad to make a small purchase if it would be of help to them. 
He thereupon purchased four bags of flour, some canned goods, tobacco 
and eggs, and paid the fair market value, $13 or $14, for the goods. 

The thieves then drove on a distance of two or three hundred yards 
to the home of Archie Ransom, where they saw the defendant Ransom 
and Hilton Oxendine. The convicts repeated the same story which they 
had told Nunn Oxendine relative to being merchants and receiving their 
calls to the Army and trying to dispose of their stock of goods by ped- 
dling them out. Here they sold 60 or 75 pounds of sugar, 2 cartons of 
cigarettes and 5 dozen eggs. .\rchie Ransom paid $12 for the goods, 
their fair market value. Hilton Oxendine made no purchase as he had 
110 money, albeit there 1s evidence to the effect that both made the pur- 
chase and Ransom advanced the money. 

Later that same day, when the officers came to search for the goods, 
after arresting the thieves, Nunn Oxendine made no effort to conceal 
anything. He frankly stated his connection with the purchase. Archie 
Ransom and Hilton Oxendine first denied the purchase, then later 
admitted receipt of some of the goods. They denied purchasing any 
cigarettes, and these were not recovered, if they actually received them. 

James Williams who was used by the State as a witness said on cross- 
examination that the defendnts “didn’t know anything about the prop- 
erty being stolen” when they made the purchases. 

Verdicts: Guilty as charged as to each defendant. 

Judgments: Six months on the roads as to each defendant. 

The defendants appeal, assigning as error the refusal to sustain their 
demurrers to the evidence and to dismiss the actions as in cases of 
nonsult. 
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Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
WS. Britt, T. A. MeNeill, and McLean & Stacy for defendants. 


Sracy, C. J. The question for decision is whether the cases as made 
can survive the demurrers. Specifically, the question posed 1s whether the 
evidence warrants the finding that each of the defendants, with felonious 
intent, received the respective articles of merchandise, the property of 
Leo Smith, knowing at the time that the same had been feloniously stolen 
or taken in violation of C. 8., 4250. S. v. Afiller, 212 N. C., 361, 193 
De 808s Or ty Dail 191 Na Cy. 2381, lol 8. i, 510 98. Cauengss: 
78 N. C., 484. We are disposed to think the element of scienter is 
wanting. SS. a. Spaulding, 211 N. C., 68, 188 S. E., 647. Apparently 
the circumstances are not such as to justify an inference of guilty knowl- 
edge on the part of the defendants. S. v7. Slathos, 208 N. C., 456, 181 
S. E., 273; 8S. v. Wilson, 176 N. C., 751, 97 8. E., 496. 

The one fact in Nunn Oxendine’s case urged as a circumstance to 
support an inference of scienter, is the unusual hour of the night at 
which the property was brought to his house. S. v. Gordon, 105 Minn., 
217, 117 N. W., 488, 15 Ann. Cas., 897. In the cases of the other two 
defendants, the additional fact of their having first denied to the officers 
that they had purchased any of the merchandise, is alsa urged as indi- 
eating guilty knowledge on their part. Birdsong v. State, 120 Ga., 850, 
48 S. E., 329. These are the only inculpating circumstances on the 
record. They may be sufficient to excite suspicion, somewhat strong 
perhaps, but they apparently leave too much to surmise or assumption 
to carry the cases to the jury. S. v. Hpps, 214 N. C., 577, 200 S. E., 
20; S. wv, Jones, 215 N. C., 660, 2S. E. (2d), 867. The evidence must 
do more than raise a suspicion or conjecture in regard to the essential 
facts of the case. 8. 1. Prince, 182 N. C., 788, 108 8S. E., 330; 8. w. 
Montague, 195 N. C., 20, 141 S. E., 285. 

The test is whether the defendants knew, or must have known, the 
goods were stolen, not whether a reasonably prudent person would have 
suspected strangers calling at 2 or 3 o’clock in the morning. SS. v. 
Stathos, supra; S. v. Spaulding, supra; 17 R. C. L., 86. Traveling or 
visiting at early morning hours is not an unusual occurrence among some 
portions of our population, Note, 22 L. R. A. (N. S.), 83838. Moreover, 
the story told by the thieves is to be considered in connection with the 
unusuality of the hour of their call. S. uv. Miller, supra; 45 Am. Jur., 
389. Then, too, it 1s to be remembered the testimony of the State’s 
witness, James Williams, negatives scienter or guilty knowledge on the 
part of the defendants. It also appears that full value was paid for the 
goods in each instance. 
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The aid which the defendants sought to give the thieves (unknown as 
such at the time) was not in furtherance of the larceny as was the case 
in S. v. Rushing, 69 N. C., 29, but to enable them to dispose of their 
merchandise before going into the Army a few days hence. Such was the 
situation as it appeared to the defendants. “The law does not condemn 
where the heart is free from guilt.” S. v. Morrison, 207 N. C., 804, 
178 S. E., 562. 

True it 1s, the defendants, Archie Ransom and Hilton Oxendine, 
exhibited some uneasiness when questioned by the officers after the event, 
but not so with Nunn Oxendine, who freely told of his purchase. Open 
and frank responses would have served them better, as they doubtless 
now understand, S. v. Grass, ante, 31, but this one circumstance seems 
hardly sufficient to sustain a conviction as to the equivocating defend- 
ants, especially as their equivocation may be ascribed to other causes, 
e.g., the purchase of the sugar without ration coupons, or their natural 
fear of the officers. S. wv. Morrison, supra; 45 Am. Jur., 389; S. v. 
Massey, 86 N. C., 658. 

It is conceded that no presumption arises here and no guilty inference 
is to be drawn from the mere fact of the recent possession of the stolen 
property by the defendants. S. v. Best, 202 N. C., 9, 161 S. E., 535; 
S.v. Lowe, 204 N. C., 572, 169 S. E., 180. 

The result is that the motions to dismiss or for judgments of nonsuit 
will be sustained. C.S., 4643. 

Reversed. 


GEORGE STRAKA and WIFE, HELENA STRAKA, v. HOME OWNERS 
LOAN CORPORATION, 
(Filed 1 December, 1943. } 

Appeal and Error § 4— 


It appearing that the sale sought to be prevented has been by consent 
consummated and, as authorized by order of court. confirmed and deed to 
the purchaser execufed and delivered, the appeal from the order dissolv- 
ing the restraining order will be dismissed. 


AppeaL by plaintiffs from Armstrong, J., at Chambers, 25 June, 
1948. From Moorr. Appeal dismissed. 

From an order vacating a temporary restraining order the plaintiffs 
appealed. 


Seawell € Seawell for plaintiffs, appellants. 
M. G. Boyette for defendant, appellee. 
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Deviy, J. The plaintiffs purchased a house and lot in Southern 
Pines, North Carolina, from the defendant, and executed deed of trust to 
a trustee to secure the balance of the purchase price. Default having 
been made in the payment of the installments of the debt thus secured, 
the trustee, at the request of the defendant, advertised the property for 
sale, in accordance with the terms of the deed of trust, for 31 May, 1943. 
On 28 May, 1943, plaintiffs instituted action for damages against the 
defendant, alleging that between the time of purchase of the property by 
plaintiffs and the time of securing possession from the tenant, who, it 
was claimed, occupied the premises for the defendant, the property was 
injured by the tenant, and that plaintiffs were entitled to have the 
damages therefor credited by the defendant on the debt. It was alleged 
that this would be more than sufficient to lhquidate the amount in 
arrears. Upon this complaint, used as an affidavit, temporary restrain- 
ing order was issued, restraining the sale. However, it was agreed by 
the parties that notwithstanding the restraining order the sale of the 
property should be had as advertised, and that the sale should be re- 
ported but not confirmed pending further orders of the court. Accord- 
ingly, the sale was made 31 May, the defendant became the purchaser, 
and report of sale was filed. On 25 June following, Judge Armstrong, 
before whom the restraining order was made returnable, heard the 
matter on the pleadings and affidavits and entered order dissolving the 
temporary restraining order. It was provided in the order that “the 
sale made on the 31st day of Mav, 1943, may be confirmed unless the 
bid is raised as provided by law.” No advance bid having been made, 
or objection noted, on 10 July, 1943, the sale was confirmed, and the 
trustee directed to execute and deliver deed to the purchaser. Pursuant 
to this order of confirmation, deed was executed and delivered to the 
defendant 11 August, 1943, and duly recorded. 

It is apparent that the sale sought to be prevented has been by consent 
consummated, and as authorized by the order of court the sale has been 
confirmed, and deed to the purchaser executed and delivered. Hence, 
the appeal from the order dissolving the restraining order will be dis- 
missed. Rousseau v. Bullis, 201 N. C., 12, 158 S. E., 553; Efird v. 
Commissioners, 217 N. C., 691, 9 S. E. (2d), 466; Groves v. McDonald, 
ante, 150. 

Whether on the merits the plaintiffs can maintain their action against 
the defendant we need not now determine, as the question presented by 
the appeal was the correctness of the ruling below in dissolving the 
temporary restraining order. 

Appeal dismissed. 
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CHARLES A. CANNON anpd DAVID H. BLAIR, TRUSTEES UNvDER THE WILL 
oF MARY ELLA CANNON, v. EUGENE T. CANNON, WILLIAM C. 
CANNON, NORMA LOUISE CANNON, HARRIETT COLTRANE CAN- 
NON, MARIAM CANNON HAYES, CHARLES A. CANNON, JR... MARY 
RUTH CANNON, ADELAIDE CANNON BLAIR, JAY B. DOUGLASS, 
ADELAIDE DOUGLASS WHITLEY, ALLEN DOUGLASS RUSHTON, 
ADELAIDE DOUGLASS RUSHTON, DAVID H. BLAIR. JR., MAR- 
GARET CANNON HOWELL, MARGARET CARR HOWELL. CLARK 
HOWELL III, WILLIAM BARRETT HOWELL, NANCY CARR DOR- 
MAN, JULIAN CARR FRIENDLY, MARGARET FRIENDLY, MARY 
ANN CARR SANGER, PAUL WELDON SANGER, JR... JULIAN  §., 
CARR, MARY CANNON HILL, CHARLES G. HILL, NANCY KENT 
HILT, SUSAN HILL WALKER, SUSANNE WALKER, MARY LEORA 
WALKER, ELLA CANNON WALKER, JANE HILL SIMPSON, LAURA 
CANNON MATTES, JULIAN 8. CARR. JR., JAMES CARR, NANCY 
DORMAN, ANN CARR SANGER, CHARLES G. HILL, JR., PEGGY 
RHEA WHITLEY. 

(Filed 15 December, 1943.) 

1. Judgments § 32— 

The doctrine of res judicata is that an existing final judgment rendered 
upon the merits, without fraud or collusion, by a court of competent juris- 
diction, is conclusive of rights, questions and facts in issue. as to the 
parties and their privies, in all other actions in the same or any other 
judicial tribunal of concurrent jurisdiction. 


2. Same— 


It is a fundamental principle that, in order to support the plea of 
res judicata, the fact or facts, necessary to support relief in the second 
or subsequent action, must have been definitely comprehended in the 
issues and judgment in the prior action; or it must have been incumbent, 
upon the party relying on such facts, to have pleaded them and caused 
them to be put in issue when an opportunity was afforded him so to do. 
The doctrine of res judicata must be strictly applied. 


8. Judgments § 15— 


A judgment i rem binds all the world, but the facts on which it neces- 
sarily proceeds are not established against all the world. 


4, Judgments §§ 32, 34, 35— 

Where testatrix, a resident of this State, by a codicil to her will, gave 
the residue of her estate to trustees for the benefit of certain persons for 
life. with remainders over on contingencies. and on the same day this 
codicil was executed, she revoked certain provisions of a trust deed, there- 
tofore made by her, disposing of other properties and set up, to take effect 
at her death, a dispositive scheme therefor, identical with that contained 
in the codicil. for the same persons and upon the same conditions as to 
title and succession, the construction placed upon this trust deed by the 
courts of another state is not ves judicata in an action here to construe 
the codicil, and there was error in overruling demurrers to pleas setting 
up res judicata as a defense and in refusing a motion to strike. 
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stacy, C. J., concurring in result. 
WINBORNE and DENNY, JJ., join in concurring opinion. 


AppeaL by defendants, Laura Cannon Mattes, Ernest R. Alexander, 
Guardian ad litem for minors, and J. Carlyle Rutledge, Guardian ad 
litem for unborn issue, from Warlick, J., at August Term, 19438, of 
(CABARRUS. 

This action was brought to have the Court construe the last will and 
testament of Mary E. Cannon, who died a resident of Cabarrus County, 
North Carolina, May 4, 1938. The will consists of an original, declared 
and published 22 June, 1923; a first codicil, made and published 
5 January, 1927; and a second codicil, made and published 21 May, 
1937, It is the interpretation of the second codicil with which the case 
is concerned. This codicil revoked substantial provisions of the original 
will and set up a new scheme of testamentary disposition with respect 
thereto. After making certain specific bequests, the will, under the 
second codicil, devised and bequeathed the residue of the decedent’s estate 
to Charles A. Cannon, David H. Blair, and Central Hanover Bank & 
Trust Company, a New York corporation, as trustees upon specific 
trusts mentioned below. Subsequently, the Central Hanover Bank & 
Trust Company declined to qualify, and under the provisions of the 
will, on 16 September, 1941, plaintiffs Charles A. Cannon and David H. 
Blair qualified as trustees, and as such are in the present custody and 
possession of the estate. 

The will directs that the trustees take the residuary estate and divide 
it into five equal shares, set each share apart for the benefit of the bene- 
ficiaries named, respectively, and hold and manage the same in trust for 
them, with power to invest and reinvest; and further provides out of 
each share an annuity, for the first taker, of 442% of the value of the 
share during the lifetime of the annuitant, with remainder over to others 
upon contingencies which do not concern our immediate inquiry. Since, 
however, upon failure of sufficient income, the annuity Is to be supple- 
mented out of the corpus, conflicting interests may appear as between the 
first takers and the remaindermen, 

From the pleadings and by apparent consent of the parties to the 
controversy, two questions only were posed for answer by the Court: 
First, what is the accrual date of the annuities established by the will; 
second, as to which date shall be determined the value of the shares upon 
which the 442% annuity 1s to be eomputed—the date of the death of the 
testatrix or the date when the trustees received the trust estate from the 
executors and divided it into equal shares? 
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These questions arise out of what is contended to be an ambiguity in 
Section (G) of the will, which reads as follows: 

“Whenever an annuity of four and one-half per centum (412%) of a 
share or part of the trust estate is granted under the terms and provi- 
sions of this my Will, the said percentage shall be that percentage (1.e. 
41%) of the principal of the share or part set aside in trust, computed 
at the market value thereof at the date of the setting aside of said share 
or part.” 

Upon this the appellees contend that the several annuities commence 
upon the death of the testatrix, Mrs. Cannon, and that the shares are 
to be appraised or valued as of that date for the purpcse of computing 
the annuities. 

Prior to 21 May, 1937, Mrs. Cannon had, by deed or trust agreement, 
set up a revocable trust, in which, for the purposes of the trust, she 
conveyed a large part of her estate to The Farmers’ Loan and Trust 
Company, a New York corporation, Charles A. Cannon and David H. 
Blair, as trustees. This instrument is dated 5 Augus*, 1926. Subse- 
quently, The Farmers’ Loan and Trust Company became City Bank 
Farmers Trust Company, which succeeded in the trust. She reserved a 
life interest in the trust, and the property of which it was composed was 
turned over to the trustees at that time. On the same day that Mrs. 
Cannon made the last codicil to her will—that is, on 21 May, 1937— 
she revoked certain provisions made in the deed of trust, and therein, 
with respect to the property conveyed in the trust agreement, she set 
up a dispositive scheme in form and language identical with that con- 
tained in the codicil to the will executed the same day, conveying the 
property in trust for the benefit of the same takers for life and the same 
remaindermen, and upon the same conditions affecting the title and 
succession. With respect to the division of the property, the deed of 
trust provides: 

“2. Upon the death of the donor, the Trustees shall divide the prin- 
cipal of the trust estate into five (5) equal shares and shall dispose of 
each of such equal shares as follows :” 

Thereupon follows the provisions for allotment of shares and compu- 
tation of the annuities upon their value, and the disposition of the 
property, as above set out. The corresponding provision in the will is 
as follows: 

“FIFTH: All the rest, residue and remainder of my property and 
estate of whatsoever kind and wheresoever situate, I give, devise and 
bequeath to my Trustees, hereinafter named, in trust, nevertheless, to 
hold, manage, control, invest and reinvest the same and to divide the 
principal thereof into five (5) equal shares and to dispose of each such 
equal share as follows :” 
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Thereupon immediately follows instructions as to allotment of shares 
to the first takers and computation of the several annuities at 442% 
of their value. In this connection, also, the provisions of Section (G) 
of the will and Section (G) of the trust agreement are pertinent. They 
are identical in language. 

Before the beginning of this action, to wit, on 14 March, 1939, the 
Trustees under this deed of trust began an action in the Supreme Court 
of New York in Westchester County, New York (this court corresponds 
to our Superior Court), against certain defendants constituting the 
beneficiaries under this deed of trust (who, as stated, are substantially 
the same as the beneficiaries under the will and like situated under the 
scheme of disposition of the property set apart under that instrument), 
the purpose of which action was to have the accounts of the Trustees 
“Sudicially settled and allowed”; to have the rights, shares and interests 
of the respective parties in the property of the trust estate determined 
and defined; and to have any other “questions which may be raised by 
any of the parties hereto determined.” 

Personal service in this proceeding was made upon Mrs. Laura Cannon 
Mattes, and service by notice of publication was made as to other defend- 
ants. The case proceeded to final judgment, rendered 15 July, 1941, in 
which, inter alta, it was determined that the date of accrual of the 
annuities under the trust deed or agreement was 4 May, 1938—the date 
of death of Mrs. Cannon, the donor; and that for the purpose of com- 
puting said annuities, the shares should be valued as of that date. See 
paragraph XXI of the judgment, R., p. 133. 

In the second defense in the answer of E. T. Cannon to the complaint 
in the present case, the foregoing judgment is pleaded as an estoppel to 
all parties and as res judicata, determining the date at which the annui- 
ties under the will accrued and the date as of which the shares must be 
valued in computing the annuities, adjudicating that both the valuation 
of the shares and the commencing of the annuities shall be 4 May, 1938, 
the date of the death of Mrs. Cannon. The same plea was made in the 
answers or amended answers of William C. Cannon ef al., Margaret 
Howell et al., and other defendants referred to in the opinion. 

To all of these pleas, demurrers were made by J. Carlyle Rutledge, 
guardian ad litem, Ernest R. Alexander, guardian ad litem, and Laura 
Cannon Mattes. In addition to demurring to these defenses, Laura 
Cannon Mattes also moved that the allegations with respect to this judg- 
ment and the paragraphs in which they were set up be stricken from the 
pleadings. Upon the hearing Judge Warlick overruled alk the demur- 
rers, and the demurring defendants appealed, assigning error. 
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Robinson & Jones for defendant Laura Cannon Mattes, appellant. 

Ernest R, Alexander, guardian ad litem for minors, defendant, appel- 
lant, 

J. Carlyle Rutledge, guardian ad litem for unborn issue of all the 
family, defendant, appellant. 

W. H. Beckerdite for plaintiff Charles A. Cannon and David H. Blair, 
Trustees, appellees. 


EL. T. Bost, Jr., for defendants Eugene T. Cannon, William C. Can- 
non, Mariam Cannon Hayes, Charles A. Cannon, Jr., Mary Ruth 
Cannon, appellees. 

J. G. Korner, Jr., for defendants Adelaide Cannon Blair, J. B. Doug- 
lass, Adelaide Douglass Whitley, David H. Blair, Jr., appellees. 


Ratcliff, Vaughn, Hudson & Ferrell for defendants Margaret Cannon 
Howell, Mary Cannon Hill, Charles G, Hill, Susan Hill Walker, Jane 
Hill Simpson, appellees. 


SraweEtt, J. Upon the question presented in the lower court, appel- 
lees contend that the annuities commence on the death of the testatrix 
and that the shares must be valued as of that date for computing such 
annuities. Of the appellants, Mrs. Laura C. Mattes contends that the 
annuities commence on the date of the death of Mrs. Cannon, but con- 
tends that the valuation of the shares for computation of the annuities 
must be made on the basis of the market value at the time of the actual 
division. Other demurring and appealing defendants-—the guardian 
ad litem for minor beneficiaries and the guardian ad litem for unborn 
children—have not formally agreed with either of these views, and 
doubtless when the time comes to answer may insist upon a construc- 
tion more favorable to the interests they represent; but at present they 
insist that they should be allowed to present to the court that view of 
the will which their duty may require, unembarrassed by previous adjudi- 
cation. 

The appellees contend that the identical questions upon which the 
advice of the court is sought—namely, upon what date the annuities 
under the will accrue, and as of what date the allotted shares are to be 
valued for computation of the said annuities—have been judicially 
determined and settled in the New York proceeding between the same 
parties and cannot be relitigated. The final judgment in that proceeding 
is therefore pleaded in bar of the present action. It is with this ques- 
tion alone we are here concerned. 

The circumstances under which the doctrine of res judicata is invoked 
are so novel in that connection as to require a brief reference to the 
conditions requisite to the support of this plea. 
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A comprehensive statement of the doctrine is found in 30 Am. Jur,, 
Judgments, sec. 161: 

“Briefly stated, the doctrine of res judicata is that an existing final 
judgment rendered upon the merits, without fraud or collusion, by a 
court of competent jurisdiction, is conclusive of rights, questions, and 
facts in issue, as to the parties and their privies, in all other actions in 
the same or any other judicial tribunal of concurrent jurisdiction.” 

As the doctrine was originally announced in the English courts, the 
term “merits” would refer to the “matter directly in question” in the 
second action, and the issue decided in the first case must be “directly 
on the point.” Jbid., sec. 161. Johnson Steel Street Rail Co. v. Whar- 
ton, 152 U. S., 252, 88 L. Ed., 429; Fuquay v. Atl. and Western FR. R. 
Co., 199 N. C., 499, 155 S. E., 167; McHlwee v. Blackwell, 101 N. C., 
192,78. E., 893; Afann v. Mann, 176 N. C., 353, 97 8. E., 175; Shuster 
vu, Perkins, 47 N. C., 217. 

Mr. Freeman, in his work on judgments, observes that the only matter 
essential to making a former judgment on the merits conclusive between 
the same parties is that the question to be determined in the second 
action is the same question judicially determined in the first. Freeman 
on Judgments, Fifth Ed., p. 1418. Elsewhere, he varies the formula 
by using the word “issue.” But both these terms are versatile and incon- 
clusive without reference to the kernel of fact to which they relate. The 
requirement as to identity of subject matter is satisfied if the issues in 
the prior action have necessarily determined the facts upon which the 
right sought to be asserted in the subsequent action depends. 

Where the application requires no greater elaboration, it is usually 
said that there must be an identity of subject matter in the two sults; 
with a conventional understanding that the use of the doctrinal terms 
implies the limitations which ordinarily belong to the subject. Shuster 
v. Perkins, supra. 

In Current v. Webb, 220 N. C., 425, 428, 17 S. E. (2d), 614, cited by 
appellees, Justice Devin, writing the opinion of the Court, refers to the 
estoppel created by the judicial determination of a fact in the prior 
action, although not upon identity of subject matter, where that fact is 
essential to support the right asserted in the subsequent action, quoting 
from 2 Freeman on Judgments, sec. 670: 

“There is no doubt that a final judgment or decree necessarily affirm- 
ing the existence of any fact is conclusive upon the parties or their 
privies, whenever the existence of that fact Is again in issue between 
them, not only when the subject matter is the same, but when the point 
comes incidentally in question in relation to a different matter, in the 
same or any other court.” Hospital v. Guilford County, 221 N. C., 308, 
20S. E. (2d), 332; Harshaw v. Harshaw, 220 N. C., 145,16 S. E. (2d), 
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666; Leary v. Land Bank, 215 N. C., 501, 2 S. E. (2d), 570; Bareliff 
v. Rk. R., 176 N. C., 39, 96S. E., 644; Southerland v. R. R., 148 N. C., 
449, 62 S. E., 517; Tait v. West. Md. R. R. Co., 289 U. S., 620, 77 L. 
Ed., 1406. 

None of these authorities challenge the fundamental principle that in 
order to support the plea of res judicata, the fact or facts—whether 
called “subject matter” or otherwise designated—necessary to support 
relief or recovery 1n the second or subsequent action must have been 
definitely comprehended in the issues and judgment in tne prior action, 
and must have been put in issue and judicially determined; or, at least, 
it must have been incumbent upon the party relying on such facts to 
have pleaded them and caused them to be put in issue when an oppor- 
tunity was afforded him to do so in order to render the prior judgment 
determinative or effective as res judicata, Bangle v. Webb, 220 N. C., 
423,17 S. E, (2d), 6138; McMillan v. Teachey, 167 N. C., 88, 888. E,, 
175, 

Certainty with respect to the thing determined is one of the funda- 
mentals of every trial; and when the result of that trie] is pleaded as 
res judicata in a subsequent proceeding, it cannot be left to uncertain 
inference, This is sometimes expressed in the rule that the doctrine of 
res judicata must be strictly applied. Horn v. Indianapolis Nat. Bank, 
125 Ind., 381, 25 N. F., 558, 30 Am. Jur., 909. The right of a party 
to litigate his claim will not be defeated by a roving abstraction which 
does not meet the exigent standard of notice and hearing—his day in 
court—guaranteed to him by the Constitution. He is entitled to this 
either at the one time or the other. 

We have tried to note the special phases of the doctrine which appel- 
lees suggest as applicable to the peculiar circumstances of the case, and 
have cited the authorities discussing them. But we find the New York 
proceeding relating to the trust agreement and the present action relat- 
ing to the will so clearly distinguished, and the matters at, issue so essen- 
tially different, as to lead us to the conclusion that the plea of res judi- 
cata or estoppel 1s not available to the appellees as a defense in this suit. 

It is argued that the New York proceeding is an action in rem. There 
is no doubt that in its main features it is of that character. Cutter v. 
Trust Co,, 213 N. C., 686, 197 S. E., 542. If it is wholly of that nature, 
the effect of the final judgment therein must be confined to the rem— 
and that properly included no more than the administration of that trust 
and its constituent property. No incidental construction of the trust 
agreement for the purpose of its administration could heve any in rem 
effect on the will or any in personam effect on its beneficiaries. Consid- 
ered within the framework of such a proceeding, a fact found as an 
inducement to a conclusion with respect to the rem would not necessarily 
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estop a party to another collateral proceeding where the fact is more 
directly involved, as that would make the judgment im rem operate as a 
judgment in personam. WS. ex rel. Gott v. Fidelity & Deposit Co., 317 
Mo., 1078, 298 S. E., 83, 89 A. L. R., 1102. The annotation quotes 
Justice Holmes in Becher v. Contoure Laboratories, 279 U. S., 388, 
73 L. Ed., 752, 49 S. Ct., 356: “A judgment in rem binds all the world, 
but the facts on which it necessarily proceeds are not established against 
all the world.” 

We come here to serious questions challenging the jurisdiction of the 
New York Court over most of the beneficiaries under the will because 
of the lack of personal service, the limitations on the representation of 
minor beneficiaries and unborn children by the guardians ad litem 
appointed by the New York Court, the fact that the trustees of the 
testamentary trust were not parties to that action, and the question 
whether a judgment in such a proceeding, so constituted and heard upon 
such service, could have any in personam effect on the parties against 
whom the estoppel is pleaded. Smith v. Gordon, 204 N. C., 695, 169 
S. E., 684; Stevens v. Cecil, 214 N. C., 217, 199 8. E., 161; Pennoyer 
v. Neff, 95 U.S., 714, 24 L. Ed., 565; Boswell’s Lessee v. Otis, 18 L. Ed., 
164, 9 How., 386; Johnson v. Powers, 189 U. 8., 156, 35 L. Ed., 112; 
Overby v. Gordon, 177 U.S., 214, 44 L. Ed., 741; Thormann v. Frame, 
176 U.S., 350, 44 L. Ed., 500; Baker v. Baker, 242 U.S., 394, 61 L. Ed., 
886; McDonald v. Mabee, 243 U.S., 90, 61 L. Ed., 608. We do not con- 
sider a detailed discussion of these matters necessary to a decision of 
the case. Whatever label we apply to the New York proceeding or to 
the ease at bar, the significant fact is that the suits relate to the construc- 
tion of different instruments which have no factual or legal interdepend- 
ence, respecting the present inquiry, and relate to different trusts and 
different properties. The beneficiaries under the testamentary trust do 
not derive from the deed setting up the New York trust any right 
respecting the property bequeathed and devised to them by the will, or 
to the manner or method of its administration; and vice versa, the bene- 
ficiaries under the trust deed, although the same persons, acquire no 
rights respecting that trust from the will. 

The properties put into the trust have no relation to each other except 
that they have a common donor; they are not complementary—the 
New York proceeding had nothing to do with the residuary property. 
The property put into the hving trust had been separated and turned 
over long ago, and the death of Mrs. Cannon merely changed the char- 
acter and object of its possession. The residuary bequest or devise to 
the annuitants and their successors in title was the residuum of that 
property of which Mrs. Cannon still retained the power of testamentary 
disposition—that remaining after nondeferred legacies and bequests were 
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paid and other obligations of the estate had been satisfied out of the 
general property, as to which Mrs. Cannon died wholly testate. The 
instruments have no mutual references that would justify the theory that 
the one should be determinative of any provision contained in the other, 
or that might make a legal comparison necessary to the construction. 

Wherever the emphasis is placed in the attempt to find a common res 
for the New York proceeding and the case at bar, the theory of the 
proponents of the estoppel is that the two instruments, concurrently 
made, and disposing of all Mrs. Cannon’s property, must, ipso facto, be 
construed together; and that this draws them both into the court first 
acquiring jurisdiction and proceeding to the construction of either instru- 
ment, no matter for what purpose; that the appellants had an oppor- 
tunity to present the will upon the question of construction and failed to 
do so, and are, therefore, estopped. It does not take into consideration 
the want of interdependence of the two instruments above pointed out, or 
the circumstances attending the making of the will and setting up the 
testamentary trust, of which the Court will take judicial notice, which 
were wanting in the trust agreement, and the further fact that the trust 
agreement and the will show significant differences in the language em- 
ployed with respect to the point at issue here. The construction of the 
trust agreement was incidental to the administration of that trust, and 
the facts necessary to the construction of the trust agreernent were essen- 
tially different from those necessary to be determined in construing the 
will. 

If the two instruments had been executed by different persons, 1t is 
clear that no question could arise as to the influence of one instrument 
upon the other, or of any judgment upon the one having any validity by 
way of estoppel in an action upon the other. 

The appellees contend that their plea is adequately based on the fol- 
lowing circumstances: The donor of the trust is the same person, Mrs. 
Mary E. Cannon; the beneficiaries are identical; the prcperties are part 
of the same original estate; the scheme of disposition is identical; the 
instruments (referring to the codicil and the trust deed) were executed 
the same day; and with respect to the beneficiaries classed as first takers, 
both took effect on the death of the testator and donor. 

Especially, they insist, taking these facts into consideration, it cannot 
be supposed that Mrs. Cannon could have a difference of intent as to the 
time of accrual of the several annuities to the first takers, or as to the 
appraisal of the shares upon which the annuities are to be computed. 
The New York proceeding should, therefore, be conclusive upon these 
questions. 

We are not satisfied as to the validity of the major premise. If cor- 
rect, however, it could only be addressed to the construction of the will, 
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and falls short of establishing that identity of subject matter which the 
estoppel requires. 

Counsel for the appellees contend that the “res” to be considered in 
comparing the two instruments and appraising the effect of the New 
York judgment is found in the words of Mrs. Cannon. If we should 
concede, notwithstanding the analysis we have tried to make, that the 
construction of the trust agreement in the New York proceeding could 
have anything to do with the construction of the will—merely because of 
a parity of language—we are confronted with other obstacles growing 
out of a disparity of the language used at the significant points of com- 
parison, and a substantial difference in attending circumstances and of 
probable internal reference to these where the language is the same; as, 
for example, in paragraph (G), relating to the division and valuation of 
the shares, where the same language is employed in both instruments. 
In neither case, however, is the language significant except by reference 
to the events it contemplates. 

The trust agreement provides: 

“Upon the death of the donor, the Trustees shall divide the principal 
of the trust estate into five (5) equal shares and shall dispose of each of 
such equal shares as follows:” (Italics added.) 

The will provides: 

“FIFTH: All the rest, residue and remainder of my property and 
estate of whatsoever kind and wheresoever situate, I give, devise and 
bequeath to my Trustees, hereinafter named, in trust, nevertheless, to 
hold, manage, control, invest and reinvest the same and to divide the 
principal thereof into five (5) equal shares and to dispose of each such 
equal share as follows?’ 

Thenceforward, the two instruments are identical in the actual dispo- 
sition of the property. 

It is hard to see how there could be any controversy in the New York 
Court over the construction of the above language as used in the trust 
agreement. In its strict grammatical sense, it provides for a division of 
the property into shares upon the death of the donor, the allotment of 
those shares, and computation of the annuities at that time. In the will, 
however, it is only by construection—as to which there are arguments 
pro and con, which might engage the court below in the conscientious 
discharge of its duty—that such a result could be reached. It is argu- 
able that the date as of which the shares should be valued for computa- 
tion of the annuity was not definitely fixed in the will as the date of 
the death of the testatrix for the reason that the testatrix was confronted 
by circumstances different from those surrounding her when she created 
the living trust—that is, she knew an administration by the executors 
must necessarily precede the receipt of the property by the testamentary 


ce 


674 IN THE SUPREME COTRT. [223 


CANNON v,. CANNON, 


trustees and its division into shares—an administration for which the 
will provides. 

Under the will it is certain that before the trustees of the testamentary 
trust actually receive the residuary property which they are to admin- 
ister for the beneficiaries, there must be a preceding administration by 
the executors under the testate laws, with which the trustees have nothing 
todo. This is not merely formal. Through it nondeferred legacies and 
bequests must be satisfied, and debts, taxes, costs of administration and 
other obligations of the estate must be ascertained and paid; and through 
that administration must be ascertained the actual residuum to be turned 
over to the trustees. These are matters which it was not incumbent 
upon the beneficiaries of the trust to bring to the attention of the Court 
in the New York proceeding, as they were entirely irrelevant to any 
issuable matter there dealt with, and if presented at all would have 
developed not an agreement, but a possible repugnance between the two 
instruments. It follows that paragraph (G) of the will may be con- 
strued—if the lower court should so decide—as postponing the valuation 
of the shares, both as to time and market value, to the time of the actual 
division by the trustees when the property constituting the trust has 
actually come into their hands by the terms of the will. 

Arguing against this position, appellees refer to the principle an- 
nounced in Trust Co. v. Jones, 210 N. C., 389, 186 S. E., 335, that “the 
residue is formed at the death of the testator,” with the suggestion, as 
we understand it, that the division of the property must be referred 
constructively to that date. This expression as used in Trust Co. v. 
Jones, supra, and like cases, merely presents a legal conception of the 
residual property as distinet from income received during the adminis- 
tration from property used in paying legacies, debts, and costs of admin- 
istration, which property never became a part of the residuum. The 
English rule regarded such income as itself a part of the residuum and 
required it to be added to the corpus to go to the beneficiaries according 
to the scheme of disposition. In Trust Co. v. Jones, supra, the Court 
adopted the Massachusetts rule, which does not permit the addition of 
such income to the corpus, but requires it to be distributed as income. 
Old Colony Trust Co. v. Smith, 266 Mass., 500, 165 N. E., 657. 

The mere legal existence of the residual estate at the time of the death 
of the testatrix, in this constructive form, with legal means of its actual 
ascertainment in kind, quantity and value, throws little or no light upon 
the matter at issue on this appeal. 

The law made no division into shares of the property in the testa- 
mentary trust upon the death of Mrs. Cannon, although the rights of 
the respective share takers matured at that time and in fixed propor- 
tion. The law does not anticipate the administrative provisions of the 
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will—and the division into shares is distinctly administrative. The 
references in the will are clearly to an actual division of the property 
put into the trust. That property is not left in a common pool of indis- 
tinguishable assets of which the annuitants take an unidentified part. 
It is a matter of separating the various items of which the property 1s 
composed into specific parcels of equal value, to be allotted to the respec- 
tive beneficiaries, once for all, and invested and reinvested for the par- 
ticular beneficiaries in that line of succession. The division itself may, 
therefore, well demand the exercise of experience, skill, and sound judg- 
ment—-a circumstance which no doubt determined the selection of the 
trustees. 

While we have discussed the case at some length, in view of the insist- 
ence on the part of the appellees that the benefit of the full latitude 
recognized by the authorities should be given them in the application of 
the doctrine of res judicata, the case really comes down to a rather 
narrow compass. 

Paragraph (G) of the trust agreement refers to a division of the 
property into shares, taking place within the administration of that 
trust; paragraph (G) of the will refers to a similar event taking place 
within the administration of the testamentary trust. We find no neces- 
sary implication in either of these instruments that it was contemplated 
that these events should take place on the same date, and there is no 
legal necessity that they should—in fact, there is much argument to the 
contrary. It is difficult, then, to see that there was any fact in issue or 
determined in the New York proceeding which should estop, or in legal 
effect does estop the parties seeking a construction of the will in the 
present action. 

The final construction of the will is for the court below. In arguing 
the case here, and in the briefs, opposing counse] found it necessary to 
refer freely to the merits of the case upon the construction itself. On 
account of the nature of the case, we have found it impossible to avoid 
such references—to some extent—and still point out the disparity 
between the matter at issue here and that which was determined in the 
New York proceeding. Where we have done so, it is only for the pur- 
pose of settling the question presented to us on the appeal, and it is not 
intended to prejudice the cause when heard upon the merits or embarrass 
the court below in its decision. 

There was error in overruling the several demurrers of the appealing 
defendants and in the refusal to strike these defenses from the record. 
The judgment of the court below is 

Reversed. 
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Stacy, C. J., and Wrnzorne and Denny, JJ., concur in the disposi- 
tion to be made of the plea of res judicata, but do not join in the dicta 
anent the alleged variant dates between the accrual of the annuities and 
the ascertainment of their value. To debate the quest:on would be to 
prejudge it in advance of a decision in the court below. The will is not 
before us for construction. 


MRS. MARION NEBEL v. ARTHUR NEBEL, MARIE NEBEIL anop 
WILLIAM NEBEL. 


(Filed 15 December, 1943.) 
1. Contribution § 1— 


One who is compelled to pay or satisfy the whole, or to bear more than 
his just share of a common burden or obligation, upon which several 
persons are equally liable or which they are bound to discharge. is entitled 
to contribution against the others. ‘The doctrine is founded not upon 
contract, but upon principles of equity. 


Where three donees have notice that the U. S. Commissioner of Internal 
Revenue has assessed against them a large gift tax Hability. for the whole 
of which each is liable, and all file petitions with the Board of Tax 
Appeals for a redetermination of the deficiency, and pending a hearing, 
one of the donees secures an adjustment for a very much smaller sum 
and, after notice to the others. who failed to appear and make defenses, 
pays the same, the donee so paying the entire assessment is entitled to 
contribution from the other two. 


AppEAL by defendants from Blackstock, Special Judge, at 12 April, 
1943, Extra Civil Term, of MecxLensure. 

Civil action to require contribution by transferees to common obliga- 
tion for gift tax assessment paid by plaintiff. 

Plaintiff, in her complaint, alleges in substance: That on 14 March, 
1941, the Commissioner of Internal Revenue of the United States issued 
an official assessment of tax deficiency against her and defendants Arthur 
Nebel and Marie Nebel and each of them in the amount of $20,111.82, 
plus interest thereon at the rate of six per cent per annum from 15 
March, 1937, until paid—stating that it was determined that during 
the year 1936 Wiliam Nebel had made gifts to plaintiff end said defend- 
ants of property having an aggregate value of $142,913.62, on which the 
tax lability to the Federal Government was $20,111.82, plus interest as 
above stated, and that the Government, being legally barred from col- 
lecting such tax from William Nebel, was assessing the full amount 
thereof against plaintiff and said defendants and each of them and 
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would collect the full amount of same from plaintiff or said defendants 
or any one of them as it was by law and statute empowered to do; that 
by reason of said assessment plaintiff and defendants Arthur Nebel and 
Marie Nebel and each of them did become legally lable to the United 
States Government for the payment of the full amount of said assess- 
ment; that plaintiff, at large expense and after diligent and continued 
effort, obtained the consent of duly constituted authorities of the United 
States Government that said tax assessment would be dismissed and 
entirely canceled and terminated upon the payment to the Government 
of the sum of $6,334.96, plus interest at the rate of six per cent per 
annum from 15 March, 1937; that said authorities refused to dismiss or 
cancel said assessment in consideration of payment of any lesser sum; 
that plaintiff requested and demanded of defendants Arthur Nebel and 
Marie Nebel and each of them that they contribute to the payment of 
said sum, but that they and each of them failed and refused to contribute 
any amount whatever toward payment thereof; that plaintiff, thereupon 
being compelled to do so by reason of her legal liability under the afore- 
said tax assessment, did on 24 March, 1942, pay to the United States 
Government the sum of $6,334.96, plus interest thereon from 15 March, 
1937, in the amount of $1,910.89, or a total of $8,245.85, and did thereby 
procure the dismissal and cancellation of the aforesaid tax assessment 
and the discharge of the entire hability thereunder on the part of the 
plaintiff and said defendants and each of them to the United States 
Government; that by reason of the matters alleged as above set forth 
plaintiff is now legally entitled to require the defendants Arthur Nebel 
and Marie Nebel and each of them to make contribution to her for their 
respective fair and equitable shares of the common obligation which she 
alone has discharged, as above set forth; that of the aggregate property 
received by plaintiff and defendants Arthur Nebel and Marie Nebel 
during the year 1936 and totaling in value $142,913.62 as determined in 
the aforesaid tax assessment, plaintiff received property having a value 
of $59,598.54 or 41.710 thereof, the defendant Arthur Nebel received 
property having a value of $77,120.28 or 53.96%, and the defendant 
Marie Nebel received property having a value of $6,194.80 or 4.33%; 
and that she, the plaintiff, having paid and satisfied the common gift 
tax liability is entitled to recover of defendant Arthur Nebel 53.96% 
of the amount she paid, that is, $4,449.46, and of Marie Nebel 4.33% 
of the amount she paid, that is, $357.05, with interest on the respective 
amounts from date of payment 24 March, 1942. 

Defendants Arthur Nebel and Marie Nebel, in joint answer filed, deny 
any liability for gift tax for that they aver that they purchased the stock 
in question from William Nebel in good faith and for a fair and reason- 
able consideration and, for this reason, are not liable to plaintiff for 
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any amount she may have paid. They further deny that plaintiff has 
paid any amount, as alleged, and aver “that any money that was paid 
was paid by William Nebel, whose primary debt, if any existed, it was,” 
and that plaintiff is not entitled to recover therefor. 

Upon the trial the evidence tends to show these facts: 

1. In the year 1936 defendant William Nebel, husband of plaintiff, 
and father of defendant, Arthur Nebel, and father-in-law of defendant, 
Marie Nebel, wife of Arthur Nebel, transferred to plaintiff certain cash, 
real estate and shares of common stock in Nebel Knitting Company, and 
to defendants, Arthur Nebel and Marie Nebel, each, certain cash and 
shares of common stock in Nebel Knitting Company, and filed with the 
constituted authority of the United States a gift tax return for the year 
1936, but that no assessment was undertaken or made against him for 
any deficiency therein. 

2, On 14 March, 1941, after the statute of limitation had run against 
the collection from defendant William Nebel of gift tax for the year 
1936, the Commissioner of Internal Revenue of the United States, acting 
under Internal Revenue Statute, Title 26, Chapter 4, relating to gift 
tax, having determined that the aggregate value of the property so 
transferred by William Nebel to plaintiff and to defendants, Arthur 
Nebel and Marie Nebel, valuing the stock received by them at $280.00 
per share, exceeded the amount shown on the return filed by William 
Nebel for the calendar year 1936 by the amount of $142,913.62, com- 
posed of $59,589.54 value of property transferred to plaintiff, $77,120.28 
of that to defendant Arthur Nebel and $6,194.80 of taat to defendant 
Marie Nebel, showing thereby a tax deficiency, within the meaning of 
the gift tax statute, in the amount of $20,111.82, gave separate notices 
by registered mail to plaintiff and to each of defendants Arthur Nebel 
and Marie Nebel that “there is determined for assessment against you 
the amount of $20,111.82 plus interest as provided by law, constituting 
your liability as a transferee of property of William Nebel of Charlotte, 
North Carolina, for gift tax for the calendar year 1936, as shown in the 
accompanying statement,” which contained itemized valuation of prop- 
erty each had received as so determined—the liability of Marie Nebel 
being limited to value of property received by her, and advised each of 
them that within ninety days from the date of the mailing of the letter 
of notification each may file a petition with the United States Board of 
Tax Appeals for a redetermination of the deficiency. Defendants Arthur 
Nebel and Marie Nebel, each through counsel W. Latimer Brown, 
C, P. A., and plaintiff through her attorneys, W. S. Blakeney et al., 
respectively, filed such petitions in due time—that of Arthur Nebel 
being given docket No. 107846, that of Marie Nebel docket No. 107847, 
and that of plaintiff docket No. 107858—-each denying liability, and 
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alleging that the determination as made is erroneous in various respects, 
among others, that full value had been paid for the stock transferred, 
and praying that no tax liability be assessed. 

3. Thereafter, under date 5 February, 1942, the Clerk of the United 
States Board of Tax Appeals gave separate notices, under caption and 
docket number of each proceeding, that a Division of the United States 
Board of Tax Appeals would sit in courtroom, United States Post Office, 
at Greensboro, North Carolina, beginning on 23 March, 1942, for hear- 
ing in all proceedings shown on the attached list-—called promptly at 
10 o’clock A.M.—as indicated, that party notified would be expected to 
answer the call at that time and be prepared for trial when reached, 
that no continuance would be granted except for extraordinary cause, 
that failure to appear would be taken as cause for dismissal in accord- 
ance with the Rules of Practice, and that in all other respects the party 
is expected to be familiar with such rules. The notices in the proceeding 
of defendants Arthur Nebel and Marie Nebel were addressed to their 
counsel. The three proceedings appeared on the attached list—hearing 
calendar—in their numerical order, with name of counsel for petitioner 
set opposite. 

4, In the meantime plaintiff, through her attorneys, having obtained 
an adjustment by redetermination of values of property transferred in 
the year 1936 by Wilham Nebel to plaintiff and to defendants Arthur 
Nebel and Marie Nebel by which same was reduced so that the total 
gift tax liability therefor was redetermined to be $6,334.96, instead of 
$20,111.82, and thereupon plaintiff, through her attorneys, stipulated 
and agreed in writing with Bureau of Internal Revenue (a) that “at 
law and in equity there is an unpaid liability for Federal gift taxes in 
the amount of $6,334.96, together with interest thereon as provided by 
law, due for the taxable year 1936, from this petitioner under Section 526 
of the Revenue Act of 1932 as embodied in Section 1025 [. R. C. and 
under Section 510 of the Revenue Act of 1982 as embodied in Section 
1009 I. R. C. as a transferee and a donee of the assets of William Nebel 
of Charlotte, North Carolina,” and (b) “that the Board may enter its 
decision accordingly.” Thereupon, on 13 March, 1943, plaintiff, through 
her attorneys, notified attorney for Arthur Nebel and Marie Nebel by 
letter, enclosing paper signed by plaintiff, and advising that the amount 
in this paper would be $6,334.96, and requested that said defendants 
sign with plaintiff so that plaintiff could proceed to close the matter with 
the Government. This the said defendants declined to do, And neither 
Arthur Nebel nor Marte Nebel nor their counsel appeared at Greensboro 
on 23 March, 1942, as they were notified to do. And when their pro- 
ceedings docket Nos. 107846 and 107847 were called, “counsel for re- 
spondent moved to continue same until payment of deficiency in gift tax 
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for the year 1936 had been made in the case of Marion Nebel docket 
No. 107858, wherein a stipulation of deficiency has been filed with the 
Board.” The motion was allowed. And upon the written stipulation 
above referred to being filed with the Board of Tax Appeals on 23 
March, 1942, decision in accordance therewith was entered by the Board 
on 27 March, 1942. 

Furthermore, plaintiff delivered to Collector of Internal Revenue a 
check signed by her and on her bank account dated %4 March, 1942, 
payable to his order for $8,245.85, “In full settlement, deficiency gift tax 
assessment against Arthur Nebel, Mrs. Marion Nebel and Mrs. Marie 
Nebel. Tax $6,334.96. Interest through 3-26—$1,910.89. Total, 
$8,245.85.” And same was received by the Collector and deposited to 
credit of Treasury of the United States on 27 March, 1942. 

5. Thereafter, on 14 May, 1942, the Bureau of Internal Revenue, 
through its counsel, moved to dismiss the proceedings docket Nos. 107846 
and 107847, respectively, upon the ground as recited in docket No. 
107846, that: 

“1, On, to wit, March 14, 1941, deficiency notices were sent by regis- 
tered mail by the Commissioner to Mrs. Marion Nebel, Mr. Arthur 
Nebel and Mrs. Marie Nebel, all of Charlotte, North Carolina, asserting 
liabilities against each of them in the amounts of $20,111.82, $20,111.82, 
and $11,194.80, respectively, plus interest as provided by law, as trans- 
ferees of the property of William Nebel on account of gift taxes in 
the amount of $20,111.82 allegedly due from said William Nebel for the 
calendar year 1936. 

“2. On, to wit, March 27, 1942, pursuant to agreed stipulation in 
settlement of the entire deficiency in gift tax for 1936 asserted against 
said William Nebel, plus interest thereon, this Board entered its order 
and decision in the case of Mrs. Marion Nebel, Docket No. 107,858; 
‘That there is an unpaid liability at law and in equity on the part of 
this petitioner for gift tax in the amount of $6,334.96, together with 
interest thereon as provided by law, for the calendar year 1936, as a 
transferee and a donee of the assets of William Nebel of Charlotte, 
North Carolina.’ 

“3, On, to wit, March 27, 1942, the said amount of $6,334.96 plus 
interest thereon to the date of payment in the amount of $1,910.89, or a 
total of $8,245.85, was paid to the Collector of Internal Revenue, Greens- 
boro, North Carolina, by, or on behalf of the said Mrs. Marion Nebel as 
transferee and donee of William Nebel. 

“4, The liability of said William Nebel for gift tax for 1936 as agreed 
for purpose of settlement, plus interest thereon, having been thus paid 
and satisfied by said alleged transferee, the respondent does not desire to 
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prosecute further the case of this petitioner, Arthur Nebel, as transferee 
and donee of William Nebel on account of the same tax liability.” 

The grounds for the motion in docket No. 107847 are the same except 
that they relate to Marie Nebel. These motions were set for hearing 
on day calendar before a Division of the Board at its Washington office, 
Constitution Avenue, at 12th Street, Northwest, at 9:30 a.m., on 3 June, 
1942, notice of which was addressed to W. Latimer Brown, C. P. A., 
Johnston Building, Charlotte, North Carolina. On 3 June, 1942, there 
was no appearance for petitioners. Thereafter, on 12 June, 1942, for- 
mal order of dismissal was entered in and under caption of docket No. 
107846 and No. 107847, respectively, as follows: “The lability of 
William Nebel for gift tax for 1936, plus interest thereon, having been 
paid by Mrs. Marion Nebel as transferee and donee of said William 
Nebel, and respondent having announced at open hearing on June 3, 
1942, that he does not desire to prosecute the appeal of the above peti- 
tioner to transferee and donee of William Nebel, it is 

“ORDERED: That this proceeding is dismissed for lack of prosecu- 
tion on the part of the respondent and that there is now no lability at 
law or in equity on the part of this petitioner as transferee and donee of 
William Nebel for gift tax for the year 1936.” 

Defendants, Arthur Nebel and Marie Nebel, by cross-examination, 
undertook to elicit evidence that the money paid by plaintiff was the 
money of William Nebel. Further, they offered to show (a) what they 
paid for the stock, (b) what was the reasonable market value of the 
stock during the year 1936 and on down to 1940, (c) what William 
Nebel said to them about paying the tax himself, and (d) that no judg- 
ment was ever rendered against them by the Board of Tax Appeals for 
any gift tax, all of which, except as shown below, was excluded upon 
objection. And in these respects said defendants tendered issues which 
were refused. However, Arthur Nebel did testify that after his attorney 
received the letter of 138 Mareh, 1942, from plaintiff’s attorney, he, 
Arthur Nebel, told Wiliam Nebel in presence of Mr. Blakeney that he 
was not going to pay any gift tax—that it wasn’t his hability and he 
wasn’t going to pay it, and that William Nebel said he was was going to 
pay it anyway—that the tax was going to be paid; and, on cross- 
examination, he testified “I stated that my father in my presence said 
the gift tax would be paid if I would transfer certain stock to him; I 
didn’t transfer that stock to him.” 

The case was submitted to the jury upon these issues, which were 
answered as shown: 

“1. Did the plaintiff pay to the United States Government the sum 
of $8,245.85 by reason of notice of tax deficiency assessment received 
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by her from the United States Commissioner of Revenue on or about 
March 14, 1941, as alleged in the complaint? Answer: Yes. 

“2. If so, did the plaintiff pay said sum in discharge of a common 
obligation of the plaintiff and the defendants, Arthur Nebel and Mrs. 
Marie Nebel, as alleged in the complaint? Answer: Yes. 

“3. What portion, if any, of said sum is the plaintiff entitled to 
recover of the defendant, Arthur Nebel? Answer: $4,449.46. 

“4. What portion, if any, of said sum is the plaintiff entitled to 
recover of the defendant, Mrs. Marie Nebel? Answer: $447.05,” 

From judgment for plaintiff upon the verdict, defendants Arthur 
Nebel and Marie Nebel appeal to the Supreme Court and assign error. 


(ruthrie, Pierce & Blakeney for plaintiff, appellee. 
W. C. Davis and Brock Barkley for defendants, appeliants. 


Winpornet, J. The challenge of appealing defendants to the correct- 
ness of the judgment below is directed in the main to the refusal of the 
eourt to grant their motions, aptly made, for judgment as in case of 
nonsuit. C. §., 567. Decision in this respect is dependent upon the 
basie question as to whether appealing defendants are bound by the 
decision of the Board of Tax Appeals on 27 March, 1942, in the pro- 
ceeding upon petition of plaintiff in accordance with redetermination 
of value of property transferred in the year 1936 by Wilham Nebel to 
plaintiff and to defendants Arthur Nebel and Marie Nebel upon which 
the gift tax liability was fixed at $6,334.96, instead of $20,111.82, the 
amount specified in the notice of 14 March, 1931, given by Commissioner 
of Internal Revenue to plaintiff and to said defendants. 

As basis for consideration and clear understanding of this question, it 
is appropriate to refer to the Gift Tax Act of 19382, Act of Congress 
6 June, 1932, Chapter 209, 47 Stat. 245, as amended 10 May, 1934, 
Chapter 277, in effect in 1936 at the time it is alleged that William 
Nebel made the gifts in question, in so far as same is pertinent here. 
The Act imposes a tax upon the transfer of property by gift by any 
individual during any calendar year beginning with the year 1932, 
Section 501. If the gift be in property, the value of it at the date of 
the gift shall be considered the amount of the gift. Section 506. Any 
individual who within any such year makes any transfer of property 
by gift shall make a return under oath as prescribed on or before 15 
March following the close of the year. Section 507. The tax imposed 
shall be a hen upon all gifts so made for ten years from the time same 
are made, and if not paid when due (that is, on or before 15 March 
following the close of the ealendar year, Section 509), the donee of the 
gift shall be personally hable for such tax to the extent of the value of 
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such gift. Section 510. The amount of the tax shall be assessed within 
three years after the return was filed, and no proceeding in court without 
assessment for ‘the collection of such taxes shall be begun after the 
expiration of three years after the return was filed. Section 517. 
However, as soon as practicable after the return is filed the Commis- 
sioner shall examine it and shall determine the correct amount of the 
tax. Section 511. If the Commission determines that there is a defi- 
ciency in respect of the tax imposed in the Act, that is, the amount by 
which the tax imposed by the Act exceeds the amount shown as the tax 
by the donor upon his return, Section 512, the Commissioner is author- 
ized to send'a notice of such deficiency to the donor by registered mail, 
and within 90 days (increased from 60 to 90 days by amendment 10 May, 
1934, Chapter 277, Section 501—48 Stat. 755) after such notice 1s 
mailed, the donor may file a petition with the Board of Tax Appeals for 
a redetermination of the deficiency. No assessment of a deficiency in 
respect of the tax imposed by the Act and no distraint or proceeding in 
eourt for its collection shall be made, begun or prosecuted until such 
notice has been mailed to the donor, nor until the expiration of such 
90-day period (amendment 1934, supra), nor, if a petition has been filed 
with the Board, until the decision of the Board has become final. Sec- 
tion 513 as amended in 1934, supra. If the donor files a petition with 
the Board, the entire amount redetermined as a deficiency by the decision 
of the Board which shall become final shall be assessed and shall be paid 
upon notice and demand from the Collector. Section 513 (b). And as 
to transferred assets, the Gift Tax Act provides: That the amount of 
the hability, at law or in equity, of a transferee or donee of property of 
donor, in respect of the tax, interest and additions, imposed by the Act, 
shall be assessed, collected, and paid in the same manner and subject to 
the same provisions and hmitations as in the case of a deficiency in the 
tax imposed by the Act. But the period of limitation for assessment of 
any such liability of a transferee or donec shall be within one year after 
the expiration of the three year period for assessment against the donor. 
Section 526 (a) and (b). 

In substantial conformity, these provisions have been brought forward 
and are embodied in the Internal Revenue Code—Title 26, Chapter 4, 
Sections 1000-31. 

To summarize, the gift tax is assessed upon the aggregate value of 
the gifts made by the donor within the calendar year, and is the liability 
of the donor. But if the tax be not paid when’ due, the donee becomes 
liable for the whole amount of the tax to the full extent of the value of 
the gifts received. And if there be more than one donee, the liability 
for the whole tax is separate, and the Commissioner of Internal Revenue 
may proceed against any one or all of the donees as he may elect to do. 
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The Supreme Court of the United States has so held in a case involving 
similar facts. Phillips v. Commr. of Internal Revenue, 2838 U.S., 588, 
75 L. Ed., 1289. 

There a corporation had distributed all of its assets among its stock- 
holders, and then dissolved. Thereafter the Commissioner of Internal 
Revenue made a deficiency assessment against the corporation for income 
and profits tax, a part of which was not paid. Thereupon, the Com- 
missioner, acting under statute similar to provisions of Section 513 of 
Gift Tax Act of 1932, sent notice that he proposed to assess against, 
and collect from, Phillips the entire remaining amount of the deficiencies. 
No notice of such deficiencies was sent to any other transferee, and no 
suit or proceeding was instituted against them. Upon petition by Execu- 
tors of Phillips for a redetermination, the Board of Tax Appeals held 
that the estate was liable for the full amount of such deficiencies. The 
order of the Board was affirmed by the U. 5. Cirenit Court of Appeals 
and by the U. S. Supreme Court. Justice Brandeis, writing for the 
Supreme Court, disposed of the question of separate liability in this 
manner: “One who receives corporate assets upon dissolution is sever- 
ally liable, to the extent of assets received, for the full payment of taxes 
of the corporation; and other stockholders and transferees need not be 
joined. Non-joinder cannot affect or diminish the several liability of the 
stockholder or transferee sued ... The individual several liability of 
Phillips may be fully enforced by the United States in the present pro- 
ceeding. Whatever the petitioners’ rights to contribution may be against 
other stockholders who have also received shares of the distributed 
assets, the Government 1s not required, in collecting its revenue, to mar- 
shal the assets of a dissolved corporation so as to adjust the rights of the 
various stockholders.” 

Therefore, applying the above principle in the light of the provisions 
of Section 513 (b) of the Act to the case in hand, the decision of the 
Board of Tax Appeals, when it became final, fixed the entire gift tax 
hability of William Nebel for all gifts made in the year 1936 to plaintiff 
and to appealing defendants, and the payment of it by plaintiff consti- 
tuted a complete discharge of such tax, and freed appealing defendants 
of liability, if any, to the Government on account of the property re- 
ceived by them. 

In consequence plaintiff seeks equitable contribution. Is she entitled 
to it? On the facts on this record, we think she is. “The principle of 
contribution is equality in bearing a common burden. The general rule 
is that one who is compelled to pay or satisfy the whole or to bear more 
than his just share of a common burden or obligation, upon which 
several persons are equally liable or which they are bound to discharge, 
is entitled to contribution against the others to obtain from them pay- 
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ment of their respective shares. In other words, when any burden 
ought. from the relationship of the parties or in respect of property 
held by them, to be equally borne and each party is in aequali jure, con- 
tribution is due if one has been compelled to pay more than his share. 
The doctrine is founded not upon contract, but upon principles of 
equity.” 13 Am. Jur, sec. 3, page 6. See also Moore 1. Moore, 11 
N. C., 358, 15 Am. Dec., 528; Bunker v. Llewellyn, 221 N. C., 1, 18 
S. E. (2d), 717. The principle here stated is differentiated from that 
applied in Godfrey v. Power Co., ante, 647, where the statutory right of 
contribution was invoked, rather than equitable contribution as here. 
Defendants Arthur Nebel and Marie Nebel knew that in accordance 
with the notice from the Commissioner there had been determined for 
assessment against each of them as a transferee of property from William 
Nebel gift tax lability in the amount of $20,111.82—the liability of 
Marie Nebel being limited to the value of the property received by her. 
Each of them had petitioned the Board of Tax Appeals for a redetermi- 
nation of the deficiency, and proceedings were pending before that Board. 
A time had been set and a place named for hearings thereon. In the 
order of the calendar their proceedings would have been called before 
that of the plaintiff. They had been informed that an adjustment of 
the values had been worked out by which the Bureau of Internal Reve- 
nue had agreed with plaintiff upon a redetermination of the deficiency 
upon which decision of the Board of Tax Appeals would rest. They 
were advised as to the terms of such redetermination and were asked to 
come in and share their part of the burden. They said it was not their 
burden. Yet, they had been notified by the Clerk of the Board that in 
accordance with the Rules of Practice of the Board their failure to ap- 
pear at the time and place set for the hearing would be taken as cause 
for dismissal of each of their proceedings, and that in all other respects 
they would be expected to be familiar with such rules. They were 
thereby specifically charged with knowledge of the rule that in cases 
where a petition for a redetermination of a deficiency had been filed, 
decision of the Board dismissing the proceeding ‘‘shall be considered as 
its decision that the deficiency is the amount determined by the Com- 
missioner.” Internal Revenue Code Title 26, Section 1117. In like 
manner they were charged with knowledge of provisions of Section 513 
(b) of the Gift Tax Act that ‘no part of the amount determined as a 
deficiency by the Commissioner but disallowed as such by the decision 
of the Board, which has become final, shall be assessed or be collected 
by distraint or by proceeding in court with or without assessment.” In 
other words, they had knowledge, constructively, at least, that the deci- 
sion of the Board upon the proposed redetermination of liability would 
fix the whole amount of the gift tax. They knew that in such event they 
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would be relieved of expense of further litigation. In the light of this 
knowledge, and even though to plaintiff they denied liability, they failed 
to appear at the time and place named when they had the opportunity 
to show effectively lack of liability, and by their silence permitted the 
decision of the Board to be entered as against the plaintiff on 27 March, 
1942, and stood by to see plaintiff pay the whole tax—thereby exonerat- 
ing them of lability to the Government. Under such circumstances 
they have by their conduct fixed the common liability, and equity will 
require them to stand to it. “He who is silent when it is his duty to 
speak will not be permitted by the law to speak when such silence has 
made it his duty thereafter to remain speechless.” Stacy, C. J., in Sugg 
v. Credit Corp., 196 N. C., 97, 144 8. E., 554, 

Appealing defendants contend, however, that they are not bound by 
the decision of the Board of Tax Appeals on 27 March, 1942; that in 
so far as they are concerned there has been no determination of a 
common lability; that the payment of the tax by plaintiff was volun- 
tary; that they have the right to set up in this action all defenses they 
might have had in the original proceeding to which they were parties 
before the Board of Tax Appeals. And they rely upon the case of 
Phillips v. Parmley, 302 U. S., 233, 82 L. Ed., 221, in which the stock- 
holder who had to pay the tax deficiencies to which the case of Phillips 
v. Commr. of Internal Revenue, supra, related, sues other stockholders 
for equitable contribution. In that case the Court held that “The right 
of a stockholder transferee to contribution arises under the general law 
and does not differ from that of any other person who has paid more 
than his fair share of a common burden. The right to sue for contribu- 
tion does not depend upon a prior determination that the defendants are 
liable. Whether they are liable is the matter to be decided in the suit. 
To recover, a plaintiff must prove both that there was a common burden 
of debt and that he has, as between himself and the defendants, paid 
more than his fair share of the common obligations. Every defendant 
may, of course, set up any defense personal to him.” Tkis holding must 
be read in the light of the facts of the case. There the defendants had 
had no notice of the tax assessment which the Government had made 
and prosecuted against the plaintiffs alone, and defendants had not had 
an opportunity to assert any defenses they may have had. Not so here, 
the defendants had the opportunity at the only time it would have been 
effective, and they let it pass. 

Due consideration has been given to other exceptive assignments and 
no prejudicial error is found. 

In the judgment below we find 

No error. 
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STATE OF NORTH CAROLINA Ex Rei. UTILITIES COMMISSION OF 
NORTH CAROLINA v. GREAT SOUTHERN TRUCKING COMPANY. 


(Filed 15 December, 1943.) 
1. Constitutional Law 8§ 4c, 17: Courts § 1a: Utilities Com. § 4— 


The jurisdiction of the courts over regulations for “public convenience 
and necessity.” made by State administrative bodies, in accordance with 
statutes, is neither original nor wholly judicial in character, and it is not 
the intent of such statutes that the public policy of the State shall be 
fixed by a jury. 


9 


Courts § 2b: Utilities Com. § 4— 


While on appeal from the Utility Commission to the Superior Court the 
provision of the statute has been interpreted to mean that the trial shall 
he de novo, it also provides that the decision or determination of the 
Commission “shall be prima facie just and reasonable.” C, S., 1098, 


3. Same— 


Where on petition of an interstate trucking company, operating across 
the State. to the Utilities Commission for the privilege of intrastate busi- 
ness on part of its lines, the Commission finds, on competent evidence, that 
the present intrastate carriers maintain sufficient schedules to meet the 
transportation needs of the territory involved in a reasonable manner, on 
appeal to the Superior Court, there being no showing sufficient to over- 
come the “prima facie just and reasonable” disposition of the matter by 
the Commission, judgment as of nonsuit was proper. 


BARNHILL, J., coneurring. 
WHINBORNE and Denny, JJ., join in concurring opinion. 
SEAWELL, J., dissenting. 


AppEaL by Great Southern Trucking Company from Warlick, J., at 
March Term, 1943, of MecKLenBURG. 

Proceeding before North Carolina Utilities Commission. 

The record discloses that on 21 April, 1942, the Great Southern Truck- 
ing Company filed petition with the Utilities Commission for franchise 
certificate to operate as motor vehicle carrier between Charlotte and 
Winston-Salem via Mooresville, Statesville and Mocksville, alleging as 
justification for the license “pubhe convenience and necessity.” 

Pursuant to publication of notice, the matter came on for hearing 
before the Commission beginning on 19 May, 1942, at which time 
Frederickson Motor Express Corporation and Smith Transfer Corpora- 
tion appeared and interposed objections. They were thereupon made 
parties protestant to the proceeding. The record fails to disclose the 
order making them parties or their objéctions, if in writing. But it 
appears in the evidence that they are intrastate carriers by truck oper- 
ating over the proposed route. 
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In summary, the findings and determination by the Commission, filed 
14 July, 1942, follow: 

1. That the applicant operates under interstate rights between points 
in North Carolina, including Charlotte, Mooresville, Statesville and 
Winston-Salem, and points in Tennessee, South Carolina, Georgia, 
Florida and Alabama. 

2. That it also operates under intrastate rights between Charlotte and 
Asheville over United States Highway No. 74, between Charlotte and 
Greensboro over United States Highway No. 29, and between Charlotte 
and High Point via Albemarle and Asheboro. 

3. That it urges as justification for the license, here sought, both 
economy in operation and service to the public by handling at one and 
the same time and in the same trucks interstate and intrastate shipments 
to and from points on the proposed route. 

4, That witnesses testified in support of the application, and generally 
to the effect that existing intrastate service over the proposed route is 
reasonably satisfactory, but that some inconvenience is occasioned by a 
division of interstate and intrastate shipments between carriers accord- 
ing to their respective operating rights. 

5. That Frederickson Motor Express Corporation now operates under 
intrastate rights between Charlotte and Winston-Salem, with schedules 
set up by Mooresville and Statesville, and also by Salisbury and High 
Point. 

6. That on 6 May, 1942, “this Commission granted the Lowther 
Trucking Company motor vehicle franchise rights to transport property 
between Charlotte and Winston-Salem via Mooresville and Mocksville.” 

7. That the present intrastate carriers have sufficient equipment and 
maintain sufficient schedules reasonably to meet the transportation needs 
over the proposed route. 

Whereupon it was ordered that the application of the Great Southern 
Trucking Company be denied. 

In apt time, the petitioner filed exceptions to the findings and order of 
the Commission. These were overruled, and from this final disposition 
of its petition, the Great Southern Trucking Company gave notice of 
appeal. The matter was certified to the Superior Court of Mecklenburg 
County. 

At the hearing in the Superior Court, the original protestants, Fred- 
erickson Motor Express Corporation and Smith Transfer Corporation, 
also Piedmont Mountain Freight Lines (successor to Lowther Trucking 
Company) came in and asked to be made parties to the proceeding. 
The petitioner objected to the‘last named protestant being made a party. 
The motion was allowed as to all three. Exception. 
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In the main, the evidence offered is similar to that before the Commis- 
sion, with some additional corroborative testimony. It is not materially 
different from what was heard by the Commission. Some shippers 
prefer to use the facilities of the petitioner, while others are satisfied 
with the services of the present intrastate carriers. For example, the 
Ford Motor Company, even at additional cost, uses the Great Southern 
to “pick up” its shipments in Charlotte, which are then turned over to 
one of the other carriers, if destined to points on the proposed route. 
On the other hand, an agent of the Piedmont Mountain Freight Lines 
testified: “We have tried to operate a through truck from Charlotte to 
Winston-Salem and return, but we are operating such service only when 
we have a sufficient volume of freight to warrant running that truck. 
We run that truck on an average of possibly three times a week. We 
have a trailer unit set aside for that purpose. On the days we do not 
operate that service, the truck sits in the yard. Our present volume is 
less than half.” 

Upon consideration of all the evidence, and on motion of the protest- 
ants, the action was dismissed as in case of nonsuit. From this ruling 
the Great Southern Trucking Company appeals, assigning errors. 


Arch T, Allen and Guthrie, Pierce & Blakeney for petitioner, appel- 
lant. 

Bailey, Lassiter & Wyatt and J. Laurence Jones for protestant, ap- 
pellee. 


Stacy, C. J. The question for decision is whether the showing made 
in the Superior Court suffices to overcome the “prima facre just and 
reasonable” disposition of the matter by the Utilities Commission. The 
trial court answered in the negative, and we cannot say the result should 
be disturbed. 

The ruling in the court below was on demurrer to the evidence, and as 
no challenge was interposed to the appeal as such, this latter question, 
debated on argument, 1s neither considered nor decided. Its determina- 
tlon seems unnecessary in the view we take of the case. 

The seintilla rule is not applicable here. The matter came into the 
Superior Court on appeal from a determination of the Utilities Commis- 
sion. This is presumed to be valid, and is not to be disturbed “unless it 
is made to appear that ... it is clearly unreasonable and unjust,” to 
quote the language of Hoke, J., in Corporation Commission v. R. R., 
170 N. C., 560, 87 8S. E., 785. To say that it may be overcome by a 
mere inference of fact is not only to render it feckless, but also to reduce 
the exception to no real value or significance. S. v. R. R., 161 N. C.,, 
270, 76 S. E., 554. It was not intended that an appeal should be taken 
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simply to see “how it might strike the Court.” Uttlities Com. v. Kin- 
ston, 221 N, C., 359, 20 S, E. (2d), 322. In the recent case of Utztlities 
Com, v. Coach Co., 218 N. C., 233, 10 8. E. (2d), 824, the observation 
is made that it requires the appellant to “introduce substantial evidence 
In support of his case, or run the risk of an adverse verdict.” Substan- 
tial evidence is more than a scintilla or a permissible inference. See 
Consolidated Edison Co. v. Nat. L. R. Bd., 305 U. S., 197, 83 Law Ed., 
126. 

The statute provides that on appeal to the Superior Court, “if there 
are exceptions to any facts” it shall be placed on the civil issue docket, 
and the trial shall be under the same rules and regulations as are pre- 
scribed for the trial of other civil causes, “except” that the decision or 
determination made by the Commission “shall be prima facie just and 
reasonable.” C.S., 1098; McIntosh on Procedure, 819. In other words, 
the trial is to be under the same rules and regulations applicable in other 
civil causes, save and except the prima facie effect to be given the deci- 
sion or determination of the Commission. 

The provision that on appeal the trial shall be “under the same rules 
and regulations as are prescribed for the trial of other civil causes,” has 
been interpreted to mean that the trial shall be de novo. 8S. v. R. R., 
supra; Corporation Com. v. Mfg. Co., 185 N. C., 17, 116 S. E., 178. 

It is to be remembered that what constitutes “public convenience and 
necessity’ 1s primarily an administrative question with a number of 
imponderables to be taken into consideration, e.g., whether there is a 
substantial public need for the service; whether the existing carriers can 
reasonably meet this need, and whether it would endanger or impair 
the operations of existing carriers contrary to the public interest. Pre- 
cisely for this reason its determination by the Utilities Commission is 
made not simply prima facie evidence of its validity, but “prima facie 
just and reasonable.”’ It is not the intent of the statute that the public 
policy of the State should be fixed by a jury. The court’s jurisdiction in 
the premises is neither original nor wholly judicial in character, and so 
the weight to be given the decision or determination of the Utilities 
Commission in any given case is made an exception to its usual pro- 
cedure. Corp. Com. v. R. R., 151 N. C., 447, 66S. E., 497; Prentis v. 
R. R., 211 U.S., 210. See Belk’s Department Store v. Guilford County, 
222 N. C., 441, 23 8. E. (2d), 897, where a fruitless effort was made to 
obtain a judicial review of determination by another administrative 
agency even in the absence of a presumptive declaration such as we have 
here. 

Nor is it to be overlooked that in 1933, the Commission was given 
authority to grant or refuse any application for a franchise certificate 
where the granting of such application would duplicate, in whole or in 
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part, a previously authorized similar class of service, unless it is shown 
to the satisfaction of the Commission that the existing operators are not 
providing sufficient service reasonably to meet the public convenience and 
necessity, and the existing operators, after thirty days’ notice, fail to 
provide the service required by the Commission. Ch. 440, sec. 1, Publie 
Laws 1933, amending ch. 136, sec. 3, Public Laws 1927. 

The petitioner, Great Southern Trucking Company, is a Florida cor- 
poration engaged in interstate commerce by truck, operating across the 
State via Charlotte and Winston-Salem, but without the privilege of 
intrastate business between these two points, which it now seeks. The 
Commission found that the present intrastate carriers between Charlotte 
and Winston-Salem, over the proposed route, maintain sufficient sched- 
ules to meet the transportation needs in a reasonable manner, and that 
the facts presented do not warrant the granting of petitioner’s applica- 
tion. There is no sufficient evidence on the record to overturn this 
determination by the Commission or to rebut the presumption that it 1s 
just and reasonable. 

On the record as presented, the correct result seems to have been 
reached, 

Affirmed. 


BARNHILL, J., concurring: The appellant does not challenge the right 
of defendant to appeal herein. I doubt that the Court should dismiss 
ex mero motu. Hence, on this record, I am in full accord with the 
majority opinion. At the same time I deem it not amiss to call atten- 
tion to provisions for appeal from orders of the Utilities Commission. 
As the Commission acts both as a court under the Utilities Commission 
Act and as an administrative agency under the Motor Bus <Act, the dis- 
tinections drawn in the several statutes are important. 

The Corporation Commission was created in 1899 and was charged 
with the duty of supervising railroad, telephone and telegraph, and 
certain other guast-public corporations, as to rates charged and services 
rendered. Ch. 164, Public Laws 1899. By various amendments to this 
Act this supervisory power has been extended to include practically all 
other public service corporations other than motor bus companies using 
the public highways. 

All the corporations brought under the supervision of the Corporation 
Commission by this Act, as amended, procure their franchise or license 
from a governmental agency other than the Commission, and the power 
of the Commission is limited to the supervision and control over rates 
charged and services rendered by operating corporations, 

The original Act, chapter 164, Public Laws of 1899, provides that 
any person affected thereby may appeal from “all decisions or determi- 
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nations” of the Commission. This provision is brought forward by 
reference or otherwise in each of the amendatory Acts, the last of which 
was chapter 127, Public Laws of 1913. When the Act was codified this 
provision for appeal was set forth as an independent section (1097) of 
chapter 21, Consolidated Statutes of 1919, 

Considered alone and unrelated to other sections of the same chapter, 
C. S., 1097, appears to give the right of appeal from all orders and 
decrees of the Corporation Commission without regarc. to the subject 
matter of the order or the source of power under which the Commission 
acts. It is apparent from the reading of Utilities Commission v. Coach 
Co., 216 N. C., 325, 4 8S. E. (2d), 897, that this fact lec to the decision 
in that case. 

But even as codified, this section is a mere part of the composite whole. 
The other sections of the same chapter are pari materta, and must be 
considered in construing the meaning of its language. When so con- 
strued the original provision has not been modified or enlarged. The 
party affected may appeal from any order or decree made by the Com- 
mission in relation to “rates charged or services rendered” under the 
power conferred by the terms of the Act. The power thus conferred 
relates exclusively to operating public service corporations. 

By chapter 134, Public Laws of 1933, the Corporation Commission 
was abolished and the Utilities Commission was created in its stead. 
Under the terms of this Act the new Commission was given regulatory 
and supervisory power over operating public service corporations other 
than motor bus companies. No power to grant franchises is therein 
contained. The right of appeal, however, is restated and redefined: 
“From the decision of said Utilities Commissioner, or the said Utilities 
Commission, any party to said proceeding may appeal to the Superior 
Court at term as designated in and under the rules of procedure required 
by section(s) 1097, 1098, 1099, 1100, 1101, 1102, Consolidated Statutes, 
said appeal to be prosecuted and the said matter and controversy there to 
be heard and disposed of as is now provided by law, and upon such appeal 
being taken, 1t shall be the duty of the Utilities Commission to certify its 
decision and rulings to the said Superior Court as now provided by law.” 
Sec. 12. Thus only the procedural provisions of the named sections of 
the Consolidated Statutes are retained. 

Neither the Corporation Commission Act nor the Utilities Commission 
Act vests the Commission with power to grant franchises to motor bus 
companies. Hence the right of appeal contained in the Corporation 
Commission Act and redefined in the Utilities Commission Act has no 
relation to orders or decisions under the Motor Bus Act, except, perhaps, 
orders concerning rates and services. Sec. 1, ch. 307, Public Laws 1933. 
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Certainly it does not apply to the discretionary power to grant or to 
deny a franchise, conferred on the Commission by the Bus Act. 

In proceeding under the powers conferred by the Acts heretofore dis- 
cussed, the Commission deals with rates charged and services rendered 
by operating corporations. This usually affects property rights. In 
respect thereto the Utilities Commission is made a court of record. 
Sec. 9, ch. 184, Public Laws 1933. Hence, provision for appeal from its 
orders and decrees in regard thereto was to be expected. 

When, however, the Commission as an administrative agency of the 
Legislature comes to act on applications for franchises to operate motor 
buses, its authority stems from a separate and distinct Act which is not 
amendatory, and constitutes no part, of the Utilities Commission statute. 
Under no rule of construction known to me can the provisions of chapter 
134, Public Laws of 1933, be said to form a part of this statute. On the 
contrary, we must look exclusively to this and amendatory acts to ascer- 
tain what right of appeal, if any, exists. 

The first Act, ch. 50, Public Laws 1925, was revised and re-enacted 
in 1927. Ch, 136, Public Laws 1927. This statute as amended consti- 
tutes our motor bus law and is known as the Bus Act. It contains pro- 
vision for appeal which is controlling. “The holder of such certificate’ 
shall have the right of appeal to the Superior Court. See. 8. 

This statute was substantially amended in 19387. Ch. 247, Public 
Laws 1937. The amended Act contains the following: “Provided the 
holder of any certificate, franchise, or license whose certificate, franchise, 
or license is ordered canceled hereunder shall have the right of appeal to 
the Superior Court as is now provided by law for appeals from the 
Commission.” See. 4. 

Thus the holders of certificates, franchises, or licenses are given the 
right to appeal. Applicants for franchises are not. Expressio untus est 
exclusto alterius. 

The distinction drawn by the Legislature is logical and sound. Clearly, 
orders which affect a holder of a certificate or franchise affect rights. 
On the other hand, the business of carrying passengers and freight for 
hire by motor vehicles over and along the public highways is a privilege, 
the licensing of which is peculiarly and exclusively a legislative preroga- 
tive. The privilege may be granted or withheld at the will of the 
General Assembly. It may, in its discretion, create an administrative 
agency to perform this purely administrative function. This it has 
elected to do. When the Commission as the agency thus set up passes 
upon applications for a franchise to use the public roads for commercial 
purposes it acts as a fact-finding administrative agency of the State. 
No legal or property right of the applicant is involved. He suffers no 
injury when and if his application is denied. His only right is to require 
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the Commission to act in good faith. Pue v. Hood, Comr. of Banks, 222 
N.C., 310. Even if, “in the judgment of the Commission,” public con- 
venience and necessity requires additional service, he cannot demand 
judgment in his favor. He must still depend upon the grace of the 
Legislature as administered by the Commission. Sees. 3 (c), 3 (f), ch. 
136, Public Laws 1927; sec. 1, ch. 440, Public Laws 1933. 

The legislative and judicial branches of government are separate and 
distinct agencies of government. The granting of franchises is exclu- 
sively legislative. It would be most unusual for the Legislature to sur- 
render this prerogative to the courts, even as appellate supervisory 
agencies. We should not so hold without a clear and unequivocal decla- 
ration of such intent to that end. To my mind the contrary intent 
definitely appears. 

Under the express language of the motor bus law the power of the 
Commission to grant franchises to a passenger or freight carrying cor- 
poration involves the exercise of discretion and judgment. 

“After such hearing, the Commission may issue the license certificate, 
or refuse to issue it, or may issue it with modifications and upon such 
terms and conditions as in wts judgment the public convenience and 
necessity may require.” Sec. 3 (c), ch. 136, Public Laws 1927. 

“The Commission shall not refuse to grant a franchise certificate, 
upon the original application, to any applicant for the transportation of 
property solely because of multiplicity of similar operators over such 
proposed route, but the Commission shall refuse any application for a 
passenger franchise certificate over a route where there has already been 
established one or more passenger lines, unless it is shown to the satisfac- 
tion of the Commission that the existing operations are not providing 
sufficient service to reasonably meet the public convenience and necessity, 
and the existing operators, after thirty days notice, fail to provide the 
service required by the Commission.” Sec. 3 (f), ch. 186, Public Laws 
1927. The first provision of sec. 3 (f) above quoted was expressly 
repealed in 1933, and the following was substituted: “The Commission 
may refuse to grant any application for a franchise certificate where 
the granting of such application would duplicate, in whole or in part, a 
previously authorized, similar class of service.” Sec. 1, ch. 440, Public 
Laws 1933. 

The terms “to the satisfaction of,” “as in its judgment,” “may issue 

. or refuse to issue” and, “may refuse to grant” clearly import the 
exercise of discretion and judgment. We have consistently held that the 
courts will not review or reverse the exercise of discretionary power by 
an administrative agency except upon a showing of capricious, unreason- 
able, or arbitrary action, or disregard of law. Pue v. Hood, Comr. of 
Banks, supra. 
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In any event, conceding arguendo the right of appeal, there is no 
issue of fact to be submitted to a jury. The right to trial by jury 
applies exclusively to actions in which legal rights are involved. Art. I, 
sec. 19, N. C. Const.; Groves v. Ware, 182 N. C., 558, 109 S. E., 568; 
R. R. v. Parker, 105 N. C., 246, 11 8. E., 328; McInnish v. Board of 
Education, 187 N. C., 494, 122 8S. E., 182; Comrs. v. George, 182 N. C., 
414, 109 S. E., 77; Hagler v. Highway Commission, 200 N. C., 733, 
158 S. E., 3838; Mountain Timber Co. v. Washington, 248 U. S., 219, 
61 L. Ed., 685; Andrews v. Pritchett, 66 N. Cx, 387; Cozad v. Johnson, 
171 N.C., 637, 89 8. E., 87; 81 Am. Jur., 557 (see n. 6 for other authori- 
ties from U. S. and many state courts). The Constitution, Art. I, 
sec. 19, guarantees the right to trial by jury only in controversies respect- 
ing property, and then only in cases where under the common law the 
demand that the facts should be found could not have been refused. 
R. R. v. Parker, supra. 

If we are to extend the right of appeal to an applicant for license, then 
the provision that “the order of the Commission shall be deemed prima 
facte reasonable and just’’ raises the question to be decided on appeal: 
Ts the order in fact unreasonable and unjust? It is upon this basis that 
the appeal herein is decided. In the absence of any challenge of the right 
of appeal, I concur. 

It may be well to note here that in neither the Utilities Commission 
Act nor in the Motor Bus Act is there any reference to “trial by jury” 
or “trial de novo.” These terms have been engrafted upon the law by 
judicial interpretation. 


Winporne and Denny, JJ., join in this opinion. 


SEAWELL, J., dissenting: It is evident that the majority who have 
determined the issue in this case are not agreed on the right of the 
applicant to appeal. Conceding this right, my dissent, concisely stated, 
is from the holding of the majority that the prima facie presumption 
raised by the statute requires any stronger evidence to rebut it than any 
other presumption, prima facie on its face, intended merely to require 
evidence from the party on whom the burden rests or run the risk of 
non-persuasion and an adverse finding upon the issue. 

If it requires more evidence, the court has no authority, zpso facto, 
to take over at that point and pass upon its weight and sufficiency 
against the uniform practice of this Court from time immemorial, and, 
I think, against the plain terms of positive law which we have so long 
meticulously respected. Even in those cases in which the evidence is 
required to be “clear, strong and convincing” the power of the court goes 
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only so far as to authorize an instruction to the jury that the evidence 
must be of that character to justify the relief demanded. 

There is no policy of the State in any danger by submission of the 
facts to jury trial. The real controversy is over the question of public 
convenience and necessity, and the policy of the Legislature, as plainly 
expressed in the statute, is to throw around the Commission the restraint 
of review, and, as it has in so many similar matters, has chosen to 
submit the facts bearing on the main issue to the more popular device 
of trial by jury. 

The applicant has not contended here that the ultimate choice of 
means to remedy the want of adequate public service may not rest with 
the Utilities Commission after the issue as to the necessity has been 
determined—whether by removing the restriction in the existing fran- 
chise, or granting a franchise to another person or concern, or requiring 
the respondent to improve or enlarge its faeilities used in the particular 
service, which are now, from the evidence, at the point of saturation. 
If the plea of “policy” upon which the main opinion seemingly rests 
has any force, it should be concerned with this alone—the choice of the 
franchise holder or the means of remedying the condition of such incon- 
venience if it is found to exist—it should not affect the mode of trial 
upon the facts as provided in the statute. Decision should not be based 
on an ideology as to the comparative fitness of the court on the one hand 
and the jury on the other to deal with the issue presented. It should be 
referred to the warrant of statutory authority. The Legislature has not 
designated the court as a policy making agency any more than it has the 
jury. The policy is made by the Legislature, as expressed in the statute. 

I disagree with the majority as to the significance to be attached to 
the evidence. I must refer to the record itself, as space forbids its 
reproduction here. In my opinion, it discloses a condition upon which 
the Commission might well have taken some action. The case comes to 
us from a section where the wheels of industry turn fast and transporta- 
tion is an exponent of progress. I think the service is inadequate. From 
my point of view, upon this question, “convenience” and “necessity” are 
the same thing. For relief it is not necessary that the public be put 
on the rugged edge of exigency. This question, to which the whole law 
is pointed, requires no judicial acumen to decide, and might well be 
decided by intelligent laymen, and I repeat my conviction that the stat- 
ute, whatever the form of the issue by which it may be determined, 
intended to leave it to the jury. 

I think the case should have been submitted to the jury on issues 
addressed to the facts, and with appropriate instructions. Any pro- 
cedural prerogatives of the Commission could be respected in the judg- 
ment. 
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STATE v. ALEX HARRIS. 
(Filed 15 December, 1948.) 


Criminal Law § 52a— 


It is only in cases of necessity in attaining the ends of justice that a 
mistrial may be ordered in a capital case without the consent of the 
aceused, 


Criminal Law § 47— 


A motion to consolidate, C. 8., 4622, three capital cases in medias res 
pending the taking of testimony on the trial of one of them, is not an 
assent to a mistrial in order to effect a consolidation. 


Same— 


Order of consolidation in capital cases, C. S., 4622, will be made when 
seasonably brought to the court’s attention, and not at a time when the 
validity of the whole trial might be threatened by the consolidation. 


Criminal Law § 29b— 
Where homicides are so connected in time and place as to be all parts 


of one continuous transaction or the same res geste, evidence of all of 
such crimes are competent upon the trial of any one of them. 


Same— 


The general rule is that evidence of a distinct, substantive offense is 
inadmissible to prove another and independent crime; but to this there 
is the exception that proof of the commission of other like offenses is 
competent to show the quo animo, intent, design, scienter, or to make out 
the res geste, or to exhibit a chain of circumstantial evidence in respect 
to the matter on trial, when such crimes are so connected with the offense 
charged as to throw light on one or more of these questions. 


. Criminal Law § 538a— 


The court’s charge to the jury must be considered in its entirety and 
contextually. 


. Criminal Law § 28a— 


The accused enters upon a criminal trial with his sanity taken for 
granted, with the presumption of innocence in his favor, and with the 
burden on the State to establish his guilt beyond a reasonable doubt; 
and not until the prosecution has made out a prima facie case is it incum- 
bent on him to offer evidence of his defense or take the risk of an adverse 
verdict. 


. Criminal Law § 5c— 


When insanity is interposed as a defense in a criminal prosecution, the 
burden rests with the defendant. who sets it up, to prove such insanity to 
the satisfaction of the jury; and where the accused offers evidence of his 
insanity, the ‘State may seek to rebut it, or to establish defendant’s sanity 
by presumption of law, or by the testimony of witnesses, or both. 
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9. Criminal Law §§ 5a, 5c— 


The test of criminal responsibility, under a plea of insanity, is the 
capacity to distinguish between right and wrong at the time and in respect 
of the matter under investigation. 


10. Criminal Law § 28a-— 


With us the doctrine of reasonable doubt is applied in favor of the 
accused, but never against him. Condemnation or conviction requires 
proof “beyond a reasonable doubt”; mitigation, excuse, or justification “to 
the satisfaction of the jury,” which alone is the judge of its satisfaction. 


APPEAL by defendant from Carr, J., at January Term, 1943, of Hoxe. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of Mrs. E. A. Bill. 

The record discloses that on Thursday, 27 August, 1942, the defend- 
ant entered Bill’s Service Station in Hoke County, which is about 24% 
miles from Raeford on the Fayetteville Highway, and shot three mem- 
bers of the Bill family, one after the other, in rapid succession, and 
killed them all. Those killed were Mrs. E. A. Bill, her son, Eugene 
Bill, and her married daughter, Mrs. Estelle Wilson. 

Three separate indictments were returned against the defendant 
charging him with the several homicides. He was tried on the bill 
charging him with the murder of Mrs. E. A. Bill. 

The defendant’s plea was insanity or mental irresponsibility bottomed 
on the fact that his son, Johnny Harris, had been shot and killed by 
Eugene Bill at this same service station on the preceding Sunday, 
23 August, which had caused the defendant great stress of mind, total 
loss of sleep, and in the meantime he had taken a number of B-C head- 
ache powders, all of which had dethroned his reason and rendered him 
incapable of knowing what he was doing. 

During the examination of the State’s first witness, who was describ- 
ing the scene in the service station as he found it after the shooting, 
reference was made to the position of the body of Eugene Bill; where- 
upon the defendant moved that the three indictments be consolidated 
and tried together. Overruled; exception. 

Following this determination, the court at first ruled that the State 
would not be permitted to show any homicide except the one for which 
the defendant was then on trial. Later, when it appeared that confes- 
sions or statements made by the defendant referred to all the homicides, 
the court permitted evidence of the other homicides as showing guilty 
knowledge on the part of the defendant. Exception. 

The theory of the prosecution is, that the defendant wiped out the 
Bill family as a matter of revenge. He told Crawford Wright at Fair- 
mont on the day before the homicides that Mrs. E. A. Bill ought to be 
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in jail along with her son Eugene for killing his boy; that he had heard 
she was the one really responsible for his boy’s death. Eugene Bill was 
then out on bail, awaiting trial on a charge of killing Johnny Harris. 

According to statements made by the defendant after the shooting, 
he went into the service station and said to Mrs. Bill, “I understand 
you had some trouble out here last Sunday.” Mrs. Bill-replied, “I don’t 
care to discuss that now.” About that time Eugene Bill came into the 
service station and went to the cash register to make some change. The 
defendant spoke to him and said, “I understand you shot a Harris boy 
out here Sunday.” Eugene replied, “Well, he asked for it and I gave 
it to him.” The defendant then said, “Yes, you asked for it and now I 
am going to give it to you.” Whereupon the defendant shot Eugene and 
he fell. Mrs. Bill started around the end of the counter and he shot 
her one time and when she was falling he shot her again. About that 
time Mrs. Wilson came into the station from a back door and he shot 
her and she fell. It all happened within a space of a few minutes. 
The defendant told the sheriff that he had six bullets in his pistol and 
that he shot everything in sight. Continuing, the sheriff testified: “He 
said he reckoned he would be electrocuted for it, and he was sorry he had 
done it. He said the Bill boy had taken the law in his hand and he took 
the law in his hands, and he guessed they had all gone wrong about it.” 
On the way to jail, he said “I am not drunk and I am not crazy. I 
didn’t do that to try to be a hero or an outlaw, but I did it for love and 
blood.” 

Shortly after the homicides, Dr. Matheson examined the bodies and 
found that Mrs. Bill had been shot three times; Mrs. Wilson,twice, and 
Eugene Bill once. Death was practically instantaneous in each instance. 

After the shooting, the defendant saw Philmore Carpenter, who was 
working on the highway. He called him and said, “I want you to take 
my gun and give it to one of my boys.” 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by asphyxiation. 

The defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 

N. McNair Smith, EB. L. Gavin, and Varser, McIntyre & Henry for 
defendant. 


Stacy, C. J. We have here for determination, (1) the correctness of 
the refusal to consolidate the three indictments, (2) the competency of 
evidence of other crimes to show guilty knowledge, and (38) the adequacy 
or sufficiency of the charge. 
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First, in respect of the defendant’s motion to consolidate the three 
indictments for trial, it is to be observed that this came during the 
progress of the hearing. Had the motion been made in Jimine, a differ- 
ent situation might have arisen, as the court observed at the time. C.S., 
4622. However, after the jury had been impaneled and the prosecution 
had begun to offer its evidence, the court regarded the motion as too 
late and remarked that it could only be granted by ordering a mistrial 
and selecting another jury to try the three consolidated cases. The jury 
had been impaneled to try the issue between the State and the accused 
on the indictment charging the defendant with the murder of Mrs. E. A. 
Bill, and none other. No motion for a mistrial was lodged by the 
defendant. 

The manner of selecting a jury in a capital case is quite different from 
that followed in other cases, and the considerations usually surrounding 
such a jury are also different. S.v. Allis, 200 N. C., 77, 156 S. E., 157; 
S. v. Beal, 199 N. C., 278, 154 S. E., 604. It is only in cases of neces- 
sity in attaining the ends of justice that a mistrial may be ordered in a 
capital case without the consent of the accused. 8S. v. Tyson, 1388 N. C., 
627, 50 S. E., 456; S. v. Caen, 175 N. C., 825, 95 S. E., 930. Here the 
accused did not assent to a mistrial in order to effect a consolidation. 
His motion was to consolidate in medias res pending the taking of testi- 
mony in the instant case. S. v. Rice, 202 N. C., 411, 163 S. E., 112. 
The trial court was of opinion that the jury, as then selected and im- 
paneled, would not be authorized to try the defendant on the other 
indictments. For this reason and in its discretion the motion to consoli- 
date was denied. We cannot say there was error in the ruling. 

True it is provided by C. S., 4622, that where there are several charges 
against any person for the same act or for two or more transactions 
connected together, or for two or more transactions of the same class of 
offenses, which may be properly joined, the court will order them to be 
consolidated. S.v. Combs, 200 N. C., 671, 158 S. E., 252; 8. v. Malpass, 
189 N. C., 349, 127 S. E., 248; S. v. Lewis, 185 N. C., 640, 116 S. E., 
259. This means, however, that the order of consolidation will be made 
in such cases when seasonably brought to the court’s attention, and not 
at a time when the validity of the whole trial might seriously be threat- 
ened by the consolidation. S. v. Rice, supra. It is rare that we find 
a consolidation of capital indictments, though there are some, usually 
by consent, the most recent one being in the case of S. v. Grass, ante, 31. 

No harm has come to the defendant from the court’s ruling on the 
consolidation of the indictments and apparently no benefit would be 
derived from a new trial on this account. 

Second, as to the competency of the evidence of the other crimes to 
show scienter or guilty knowledge, it may be noted they are all parts of 
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one continuous transaction or the same res geste. The defendant must 
have realized this when he interposed a motion to consolidate the three 
indictments. The homicides were so connected in time and place as to 
make the evidence of all competent upon the trial of any one. S. v. 
Adams, 188 N. C., 688, 50 8. E., 765; S. v. Davis, 177 N. C., 573, 98 
S. E., 785. Indeed, as bearing upon the elements of premeditation and 
deliberation it was proper to show, and for the jury to consider, the 
conduct of the defendant, before and after, as well as at the time of, the 
homicide, and all attendant circumstances. 8S. v. Evans, 198 N. C., 82, 
150 8, E., 678; S. v. Bowser, 214 N. C., 249, 199 S. E., 31; S. v. Watson, 
229 N. C., 672, 24 S. E. (2d), 540. 

The general rule undoubtedly is, as contended by the defendant, that 
evidence of a distinct, substantive offense is inadmissible to prove 
another and independent crime, the two being wholly disconnected and 
in no way related to each other. S. v. Adams, supra; S. v. McCall, 
181 N. C., 798, 42 8. E., 894; S. v. Graham, 121 N. C., 623, 28 S. E., 
409. But to this, there is the exception as well established as the rule 
itself, that proof of the commission of other like offenses is competent 
to show the quo animo, intent, design, guilty knowledge or scventer, or 
to make out the res geste, or to exhibit a chain of circumstantial evi- 
dence in respect of the matter on trial, when such crimes are so con- 
nected with the offense charged as to throw hght upon one or more of 
these questions. S. v. Simons, 178 N. C., 679, 100 S. E., 239; 8. v. 
Hawkins, 214 N. C., 826, 199 S. E., 284. The exception to the rule has 
been fully discussed by Walker, J., in S. v. Stancill, 178 N. C., 688, 100 
S. E., 241, and in a valuable note to the case of People v. Moleneuz, 
168 N. Y., 264, as reported in 62 L. R. A., 193-357. 

Speaking to the subject in S. v. Beam, 184 N. C., 730, 115 S. E., 176, 
it was said: “The rule against admitting proof of extraneous crimes is 
subject, however, to certain qualifications or exceptions. In making 
proof against a defendant it 1s competent for the prosecution to put in 
evidence all relevant facts and circumstances which tend to establish 
any of the constitutive elements of the crime of which the defendant is 
accused in the case on trial, even though such facts and circumstances 
may tend to prove that the defendant has committed other crimes. So 
evidence covering the commission of other offenses is admissible when 
two or more crimes are so linked in point of time or circumstances that 
one cannot be fully shown without proving the other. ... Whenever 
mental state, scienter, or quo animo constitutes an ingredient of the 
offense charged, evidence is admissible of acts, conduct, or declarations 
of the accused which tend to establish such knowledge, intention, or 
motive notwithstanding the fact that it may disclose a different crime 
in law.” 
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In the circumstances disclosed by the record, it would seem that there 
was no error in admitting the evidence of the other homicides. A new 
trial could not be predicated on assignments of error based on these 
exceptions. 

Third, as bearing on the adequacy or sufficiency of the charge, the 
rule that what the court says to the jury must be considered in its 
entirety and contextually would seem to save it from successful attack. 
S.v. Smith, 221 N. C., 400, 20 8. E. (2d), 360. 

The principal infirmity in the charge, so the defendant contends, is 
that the jury was instructed not to consider the defendant’s plea of 
insanity unless and until they first found him guilty beycnd a reasonable 
doubt of one of the grades of an unlawful homicide, as contained in the 
bill of indictment, and then the burden would be on the defendant to 
satisfy the jury of his insanity or mental irresponsibility at the time of 
the killing in order to escape a conviction. 

The court was here dealing with the intensity of proof required of the 
State to obtain a conviction, and with the quantum of proof required 
of the defendant on his plea of insanity. While somewhat out of the 
ordinary or usual form, the instruction will do. Its meaning is not 
dificult of discernment. It seems clear that the order in which the 
matter was considered had no material bearing on the outcome, since the 
jury was not satisfied of the defendant’s insanity, and was convinced 
beyond a reasonable doubt of his guilt. S. ». Hancock, 151 N. C., 699, 
66S. E., 187. 

The defendant entered upon the trial with his sanity taken for granted, 
with the presumption of innocence in his favor, and with the burden on 
the State to establish his guilt beyond a reasonable doubt. S. v. Single- 
ton, 183 N. C., 738, 110 S. E., 846. Not until the prosecution had made 
out a prima facie case was it incumbent on the defendant to offer evi- 
dence of his defense or take the risk of an adverse verdict. Speas v. 
Bank, 188 N. C., 524, 125 S. E., 398; 20 Am. Jur., 159. 

The atrocity of the defendant’s conduct, as disclosed by the State’s 
evidence, was a circumstance from which opposite conclusions were 
sought to be drawn; the one that it exhibited a mind fatally bent on 
mischief; the other that it revealed a diseased mind. The jury seems 
to have attributed it to the former. 

Of course, at the threshold of the case and throughout the hearing, 
the burden was on the State to establish the guilt of the accused beyond 
a reasonable doubt. S. v. DeGraffenreid, ante, 461; S. v. Schoolfield, 
184 N. C., 721, 1148. E., 466. But this did not initially require affrma- 
tive proof of the sanity of the accused, which is presumed as his normal 
condition, and upon which the State is entitled to rely. 9. v. Lewis, 20 
Ney., 333. Soundness of mind is the natural and normal condition of 
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men, and therefore everyone is presumed to be sane until the contrary 
is made to appear. S. v. Clark, 34 Wash., 485, 76 Pac., 98, 101 Am. 
St. Rep., 1006. 

In this jurisdiction, as well as in many others, when insanity is inter- 
posed as a defense in a criminal prosecution, the burden rests with the 
defendant, who sets it up, to prove such insanity, not beyond a reason- 
able doubt, but to the satisfaction of the jury. S. v. Cureton, 218 N. C., 
491,11 S. E. (2d), 469; S. v. Stafford, 203 N. C., 601, 166 S. E., 734; 
S. v. Jones, vbid., 874, 166 S. E., 163; S. v. Wilson, 197 N. C., 547, 149 
S. E., 845; S. v. Walker, 193 N. C., 489, 187 8S. E., 429; S. v. Jones, 
191 N. C., 758, 183 §. E., 81; S. v. Terry, 173 N. C., 761, 92 S. E., 154. 

It is quite correct to say the burden is on the State to prove beyond 
a reasonable doubt every essential element of the crime charged, includ- 
ing the necessary intent. S. v. Newsome, 195 N. C., 552, 143 8, E., 187; 
S.v. Crook, 189 N. C., 545, 127 S. E., 579. In undertaking this burden, 
however, the prosecution may assume, as the law does, that the defendant 
is sane. The assumption persists until challenged and the contrary is 
made to appear from circumstances of alleviation, excuse or justification ; 
and it is incumbent on the defendant to show such circumstances to the 
satisfaction of the jury, unless they arise out of the evidence against him. 
S, v. Grainger, post, 716. If no evidence of insanity be offered, the 
presumption of sanity prevails. And where the defendant offers evidence 
of his insanity, the State may seek to rebut it or to establish the defend- 
ant’s sanity by the presumption of law, or by the testimony of witnesses, 
or by both. 

With us the doctrine of reasonable doubt 1s applied in favor of the 
accused, but never against him. S.v. Payne, 86 N.C., 609; S. v. Ellick, 
60 N. C., 450. Condemnation or conviction requires proof “‘beyond a 
reasonable doubt”; mitigation, excuse or justification “to the satisfaction 
of the jury.” S.v. Benson, 183 N. C., 795, 111 S. E., 809; S. v. Brittain, 
89 N. C., 481; S. v. Willis, 68 N. C., 26; 8. v. Hllick, supra. “Beyond 
a reasonable doubt” means “fully satisfied” (S. v. Sears, 61 N. C., 146), 
“entirely convinced” (S. v. Parker, 61 N. C., 473), “satisfied to a moral 
certainty”. (S. v. Wilcox, 182 N. C., 1120, 44 8S. E., 625). See S. x. 
Charles, 161 N. C., 286, 76 8. E., 715; 8. v. Schoolfield, 184 N. C., 721, 
1148. E., 466; 8. v. Dixon, 149 N. C., 460, 62 S. E., 615; S. v. Whitson, 
111 N. C., 695, 16S. E., 382; S. v. Steele, 190 N. C., 506, 180 S. E., 308. 
“To the satisfaction of the jury” means such as satisfies the jury of the 
truth of the matter. S. v. Brittain, supra; S. v. Ellick, supra. “The 
greater weight of the evidence” may or may not satisfy the jury. S. v. 
Prince, ante, 392. The jury alone is the judge of its satisfaction. See 
Williams v. Bldg. & Loan Asso., 207 N. C., 362, 177 8S. E., 176. One 
who would shelter himself under a plea of insanity must satisfy the jury 
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of his inability to distinguish between right and wrong at the time of 
and in relation to the alleged criminal act. S. v. Haywood, 61 N. C., 
376; S. v. Sewell, 48 N. C., 245. 

The test of responsibility is the capacity to distinguish between right 
and wrong at the time and in respect of the matter under investigation. 
S. v. Potts, 100 N. C., 457, 6S. E., 657; &. v. Brandon, 53 N. C., 463. 
He who knows the right and still the wrong pursues is amenable to the 
criminal law. 8S. v. Jenkins, 208 N. C., 740, 182 S. E., 324. On the 
other hand, if “the accused should be in such a state of mental disease 
as not to know the nature and quality of the act he was doing; or, if he 
did know it, that he did not know he was doing what was wrong,” the 
law does not hold him accountable for his acts, for guilt arises from 
volition, and not from a diseased mind. S. v. Brandon, supra; S. v. 
Haywood, supra; Knights v. State, 58 Neb., 225, 76 Am. St. Rep., 78, 
and note. 

On the whole, the case seems to have been tried in substantial conform- 
ity to the decisions on the subject. No reversible error has been made 
to appear. The verdict and judgment will be upheld. 

No error, 


W. A. CORBETT v. HILTON LUMBER COMPANY anv R. A, PARSLEY. 


(Filed 15 December, 1948.) 
1. Pleadings § 18144— 


When the sufficiency of a pleading is challenged by demurrer, the truth 
of the allegations of fact contained therein, and ordinarily relevant infer- 
ences of fact necessarily deducible therefrom, are admitted. 


2. Same— 


Both the statute, C. S., 535, and the decisions of this Court require that 
pleadings be liberally construed, and every reasonable intendment and 
presumption taken in favor of the pleader. A pleading must be fatally 
defective before it will be rejected. 


8. Pleadings §§ 15, 16: Corporations § 8— 


In a suit against a corporation and its president by the owner of a 
majority of its capital stock, preferred and common, part of which had 
not been transferred on its books to plaintiff, where the complaint alleges 
the wrongful refusal of the corporation by the individual defendant to 
transfer such stock to plaintiff, that the said president has held a meeting 
of stockholders, without a quoruin present or represented, and at such 
meeting called all preferred stock at par and that he is attempting to sell 
and dispose of valuable property of the company, all in violation of the 
rights of plaintiff and the corporation, a demurrer, on the ground of 
misjoinder of parties and causes, and on the grounds of no cause of action 
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stated, was properly overruled and restraining order properly continued 
to the hearing. 


AppEAL by defendants from Nimocks, Jr., J., at Chambers in Fay- 
etteville, N. C., 30 June, 1948. From New Hanover. 

Civil action in the main to require transfer on corporate books all of 
the capital stock of defendant corporation, both common and preferred, 
owned by plaintiff as represented by certificates duly assigned and to 
enjoin calling of outstanding preferred stock, and disposition of corpo- 
rate property. 

Plaintiff, in his complaint filed in this action, alleges substantially 
these facts: 

(1) That defendant, Hilton Lumber Company, is a corporation 
organized and existing under and by virtue of the laws of the State ot 
North Carolina, and is the owner of valuable tracts of standing timber 
which is of great and increasing value. 

(2) That defendant corporation has outstanding eight hundred shares 
of capital stock of the par value of one hundred dollars each consisting 
of four hundred shares of common stock and four hundred shares of 
preferred stock—its duly recorded charter providing that the preferred 
stock shall have equal voting power with the common stock and that 
after the payment of dividends of six per cent per annum upon the pre- 
ferred stock, the surplus profits, if any, shall be used in paying dividends 
upon the common stock until six per cent shall be paid, after which if 
there be any surplus profits, they shall be divided pro rata among the 
stockholders, both common and preferred. 

(3) That defendant, R. A. Parsley, who is president of defendant 
corporation, owns one hundred shares of common stock and one hundred 
shares of preferred stock and holds one hundred ninety eight shares of 
common stock as trustee, under a trust created on 11 July, 1928, by 
W. IL. Parsley and wife, Agnes MacRae Parsley, for the benefit of their 
children, naming them, with authority to vote same. That, though 
W. L. Parsley, after death of his wife, attempted to revoke the trust, 
and though the beneficiaries, all of whom are of legal age, have repeat- 
edly requested him so to do, R. A. Parsley as trustee has refused and 
still refuses to surrender the certificates representing said trust stock 
and to agree to transfer or sale of said stock and to terminate the trust. 

(4) That prior to 5 February, 1943, the remaining three hundred 
shares of common stock and the remaining one hundred and two shares 
of preferred stock of defendant corporation, were owned and held by 
certain persons and in designated proportions, including Ben Willis, who 
owned one share of the preferred stock, and W. R. Allen, Jr., who owned 
five shares of the common stock and five shares of the preferred stock; 
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and prior to 9 February, 1943, plaintiff purchased the whole thereof at 
the price of three hundred ($300.00) dollars per share and the certificates 
of stock representing same have been duly assigned, transferred and deliv- 
ered to plaintiff and he is now the owner of said stock-—representing a 
majority of the outstanding capital stock of defendant corporation. 

(5) That in addition to the purchase of the stock as alleged in last 
preceding paragraph plaintiff and the beneficial owners of the one hun- 
dred ninety-eight shares of the common stock to which the said trust 
agreement relates, as above named, have entered into an agreement under 
the terms of which said beneficial owners of said stock have agreed to 
sell and plaintiff has agreed to purchase same at price cf three hundred 
($300.00) dollars per share and to pay for same upon delivery to him 
of said stock, free and clear of the trust agreement under which it is 
now wrongfully held by defendant, R. A. Parsley. 

(6) That on 9 February, 1943, defendant, R. A. Parsley, undertook 
to hold and conduct an annual meeting of the stockholders of defendant 
corporation; that the only stock represented was that held by said 
Parsley, individually, and as trustee, and that although a quorum was 
lacking, and that although said Parsley knew that plaintiff owned a 
substantial amount of the outstanding stock, if he did know that plain- 
tiff owned a majority, and although he was advised by W. R. Allen, Jr., 
secretary of defendant corporation, that he, Allen, had prior thereto 
sold, transferred and delivered all of his stock to plaintiff and was not on 
the day of the meeting a stockholder in said corporation, said Parsley 
undertook to organize an annual meeting, and to elect directors, and to 
call all of the outstanding preferred stock at par, although there is no 
provision in the charter or by-laws of the corporation defendant provid- 
ing for redemption of its preferred stock, by reason of all of which said 
meeting was illegal, and all proceedings and resolutions which may have 
been adopted at it are void and of no effect, and violative of rights of 
plaintiff as a stockholder and of rights of beneficiaries under said trust 
agreement. 

(7) That on 10 February, 1943, plaintiff went to office of defendant 
corporation and presented to the secretary of said corporation certain 
certificates of stock of said company, both common and preferred, which 
had been duly and legally assigned, transferred, and delivered to him 
and demanded that said stock be transferred to him on the books of the 
corporation; that the secretary referred plaintiff to defendant R. A. 
Parsley, president of the corporation, and, upon plaintiff exhibiting 
same to him and demanding that same be transferred to plaintiff on 
the books of corporation, said Parsley examined the certificates and 
wrongfully refused and declined to permit such transfer; and that on 
following day plaintiff again went to office of defendant corporation 
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with certain additional shares of stock for which he held stock certificates 
duly and legally assigned, transferred and delivered to him the whole of 
which amounted to four hundred and two shares of the capital stock of 
said corporation, and again demanded that said stock be transferred to 
him on books of the company, but that defendant R. A. Parsley again 
wrongfully and unlawfully refused to permit such transfer to plaintiff 
of said stock, all in violation of plaintiff’s rights as a stockholder of 
defendant corporation. 

(8) That R. A. Parsley is attempting to sell and dispose of thousands 
of acres of standing timber belonging to defendant corporation in viola- 
tion of the rights of plaintiff as a majority stockholder of said corpora- 
tion, and that he is advised and believes that he has certain equitable 
rights in the premises which he is entitled to assert for his protection— 
and prays relief. 

A temporary restraining order, as prayed, was granted by judge of 
Superior Court requiring defendants to appear before the judge holding 
courts of 8th Judicial District on 8 March, 1948, at time and place 
named to show cause why the restraining order should not be made 
permanent or continued to the hearing. 

Defendants demurred to the complaint for that it appears upon the 
face thereof that: (1) There is another action pending between the 
same parties, or the privies of same parties for the same or a cognate 
cause of action. (2) There is a defect of parties plaintiff and defendant 
in that it appears that plaintiff is seeking to set aside and declare ‘void 
the trust agreement of 11 July, 1928, executed by W. L. Parsley and 
wife and defendant R. A. Parsley, Trustee, in which agreement the three 
children of W. L. Parsley and wife are beneficiaries. (3) Several 
causes of action have been improperly joined in the complaint, in man- 
ner specified. (4) And for that the complaint does not state facts suffi- 
cient to constitute a cause of action against these defendants, in manner 
specified. 

The parties having agreed that the court might hear the case and 
enter judgment out of term and out of the county and out of the district, 
the case was heard upon the demurrer and upon the notice to show cause. 
The court overruled the demurrer, and, after considering the pleading, 
the complaint being treated as an affidavit, and affidavits filed, the oral 
testimony of W. R. Allen, Jr., Ben Willis and others and the argument 
of counsel for both sides, finds in detail facts in essential respects, as 
alleged in the complaint. 

And the court found these further facts: 

(1) That under the constitution and by-laws of defendant corpora- 
tion (a) the annual meeting of stockholders shall be held on second 
Tuesday in February at principal office of the company, (b) a majority 
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of the capital stock represented in person or by legal proxy shall consti- 
tute a quorum for the transaction of business, (c) stockholders of record 
as of the close of business on the day preceding a meeting shall be deemed 
entitled to representation at said meeting, and (d) notice of time, place 
and object of meetings of stockholders shall be given by mail, postage 
prepaid, ten days previous to regular meetings to each stockholder at his 
residence or place of business as same shall appear on the books of the 
company. 

(2) That notice was given that the annual meeting would be held on 
Tuesday, 9 February, 1943, for purpose of electing officers and directors 
of the company, and for the transaction of such other dusiness as may 
properly come before the meeting. 

(3) That at close of business on Monday, 8 February, 1943, R. A. 
Parsley, individually owned, and as trustee held with authority to vote, 
a total of 398 shares, ‘‘which was less than a majority of the total out- 
standing capital stock of 800 shares .. .” 

(4) That of the 402 shares of capital stock acquired by plaintiff prior 
to 9 February, 19438, ten shares stood on the books of the company in 
name of W. R. Allen, Jr., and one share stood in name of Ben Willis, at 
time of mailing notice of the annual meeting; but that on date set for 
the meeting Allen informed defendant R. A. Parsley that he, Allen, had 
sold his shares of stock to plaintiff and was no longer a stockholder, and 
therefore could not be present and participate in the meeting; that Ben 
Willis also informed Parsley that he, too, had sold his stock to plaintiff; 
and that thereupon defendant, Parsley, president of defendant corpora- 
tion, stated to Allen in substance, that he, Allen, was the secretary of 
the corporation, was paid for his services as such secretary, and it was 
his duty to be present at the meeting. 

(5) That on the date set for the annual meeting of the stockholders 
“there were present in the principal office of the Hilton Lumber Com- 
pany, in Wilmington, N. C.,” R. A. Parsley, W. R. Allen, Jr., B. S. 
Willis and R. A. Parsley, Trustee, “who appeared upor. the records of 
the defendant corporation as stockholders at the close of business on the 
previous day and owning” the shares of stock as above enumerated. 

(6) That “a resolution to retire the preferred stock, at par, that is, at 
$100.00 per share, and accumulated dividends, was offered by defendant, 
R. A. Parsley, and the 398 shares of capital stock ownec. and controlled 
by him individually, and as trustee, were voted in favor of this resolu- 
tion,” and “no other stock was voted or attempted to be voted for or 
against said resolutions—Allen and Willis explaining to defendant 
Parsley that they both had sold their stock to plaintiff, and had no right 
to vote, and they did not vote on said resolution; that Allen attended the 
meeting” in pursuance of what he deemed to be his duty as secretary of 
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the corporation, the president of the corporation having told him that 
he, Allen, was employed as, and paid to act as, the secretary and, as 
such, it was his duty to attend the meeting. 

(7) That defendant Parsley as president of defendant corporation has 
agreed to have transferred on the books of the company all the common 
stock which has been properly and legally assigned and transferred to 
plaintiff, but still refuses to transfer any of the preferred stock, upon 
the ground that as he, Parsley contends, all of the preferred stock has 
been retired in accordance with the resolution which he, Parsley, con- 
tends was adopted at the annual meeting on 9 February, 1943, and none 
is now outstanding. 

Upon these findings of fact, the court, briefly stated, ordered, adjudged 
and decreed that, until the final hearing of this cause, defendants are 
restrained and enjoined from selling or encumbering any of the timber 
or other real estate owned by the company and from cancelling or 
attempting to cancel any of the -preferred stock which was outstanding 
on 9 February, 1943, but dissolved the temporary restraining order in 
other respect. The court also allowed defendants time in which to 
answer and retained the cause for further orders and for trial when 
issues are joined between the parties. 

Defendants appeal to Supreme Court and assign error. 


Stevens & Burgwin for plaintiff, appellee. 
Carr, James & Carr and Rose, Lyon & Rose for defendants, appellants. 


Winzorne, J. Appellants on this appeal bring into question the cor- 
rectness of the ruling of the trial court in overruling their demurrer, 
and in continuing the restraining order, as modified, until the final 
hearing. 

When the sufficiency of a pleading is tested upon challenge by de- 
murrer, the truth of the allegations of fact contained therein, and ordi- 
narily relevant inferences of fact, necessarily deducible therefrom, are 
admitted. Ballinger v. Thomas, 195 N. C., 517, 142 S. E., 761; Spake 
v. Pearlman, 222 N. C., 62, 21 S. E. (2d), 881; Dickensheets v. Taylor, 
ante, 570. 

Both the statute, C. S., 535, and the decisions of this Court require 
that the pleading be liberally construed, and that every reasonable 
intendment and presumption must be in favor of the pleader. A plead- 
ing must be fatally defective before it will be rejected as insufficient. 
Ins. Co. v. McCraw, 215 N. C., 105, 1S. E. (2d), 369; Cotton Mills 
v. Mfg. Co., 218 N. C., 560, 11 S. E. (2d), 550; Dickensheets v. Taylor, 
supra. 
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Furthermore, plaintiff may unite in the same complaint several causes 
of action, of legal or equitable nature, or both, where they all arise out 
of the same action, or transaction connected with the subject of action. 
C.S., 507. 

Applying these principles to the complaint in hand, we are unable to 
say that there appears upon the face of the complaint (a) a defect of 
parties plaintiff and defendant, (b) improper joinder of several causes 
of action, or (c) insufficient statement of facts to constitute a cause of 
action-——the grounds upon which appellants base their attack upon the 
ruling of the trial court upon the demurrer. 

Reading the complaint in the light of these principles, these facts 
appear: Plaintiff, having bought a majority of the shares of the capital 
stock of the defendant corporation, part common and part preferred, 
has made demand upon officers of the corporation, including R. A. 
Parsley, as its president, for the transfer of same to him upon the books 
of the corporation, and his demand has been refused, because, as defend- 
ants wrongfully contend, all the preferred stock has been called at par 
pursuant to a resolution of stockholders in annual meeting, which was 
illegal and invalid for that, among other things, a quorum for the trans- 
action of business was not present. This brings into question the legality 
of the stockholders meeting. 

While there appear allegations regarding the trust agreement to which 
neither the plaintiff nor the corporate defendants are parties, but under 
which defendant Parsley holds certain stock of defendant corporation 
for benefit of certain persons who are not parties to this action, it is 
clear that plaintiff is not undertaking to assert any right under this 
agreement. Rather, it appears the facts alleged are intended to show 
further reason why a quorum was lacking at the meeting, and to show as 
grounds for injunctive relief unfairness in calling at par preferred stock 
worth $300.00 per share. 

Moreover, being of opinion that the demurrer was properly overruled, 
we are of opinion that upon facts found by the court the injunction, 
as modified, was properly continued to the hearing, pending which we 
refrain from discussion of the facts. 

Affirmed. 
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STATE vy. CLARENCE HILL, WILEY McRAE anp JESSE WATKINS. 


(Filed 15 December, 1943.) 
1. Perjury § 3— 
In a prosecution for perjury, it is required that the falsity of the oath 
be established by two witnesses, or by one witness and corroborating cir- 
cumstances. 


2. Same— 


While the uncorroborated testimony of one witness might convince the 
jury, beyond a reasonable doubt, of the guilt of accused in a criminal 
trial for perjury, it is not sufficient in law; and instructions, therefore, 
that if the jury is so satisfied from the evidence, beyond a reasonable 
doubt, they should return a verdict of guilty, is erroneous as failing to 
comply with C. S., 564. 


APPEAL by defendant Clarence Hill from Burgwyn, Special Judge, at 
24 May Term, 1943, of GuitFrorp. 

The defendant Clarence Hill was tried upon a bill of indictment 
charging him with perjury. It appeared from the oral argument that 
other defendants were indicted on similar bills, and the causes were 
consolidated for trial. At the close of the trial, a nonsuit was entered 
as to Wiley McRae; and Jesse Watkins, also convicted, did not appeal. 
The present appeal concerns, therefore, only the defendant Clarence Hill. 

Hill, a taxicab driver, had been charged with violation of the traffic 
laws—speeding—and was tried for that offense in the Municipal-County 
Court of the city of Greensboro. Upon the trial he testified in his own 
behalf, and out of his testimony there given arose the present charge 
of perjury. 

Upon the trial of the present cause there was evidence that when Hill 
was tendered as a witness in his own behalf in the former trial, he took 
the usual oath as a witness, officially administered. 

Major F, K. Kuykendall, prosecuting attorney of the Municipal- 
County Court, then testified that he remembered when Clarence Hill was 
tried in that court on 31 December, 1942; that Hill was duly sworn 
before he took the witness stand. Thereupon, Hill swore that he had 
not been working on 22 December, the day upon which he was allegedly 
stopped and arrested for speeding; that he did not drive the car de- 
scribed by the officer; and denied that he was speeding. He further 
swore that he did not haul anyone, and said he was doing Christmas 
shopping from about 4 o’clock to 8 o’clock. 

H. M. Evans testified that he was a police officer of Greensboro on 
22 December, and saw Clarence Hill that afternoon. Witness was going 
north on Summit Avenue when he saw a taxicab ahead of him pass two 
cars. Witness was making about 40 miles an hour at that time, and 
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was on an emergency call. Witness continued to follow the cab, which 
was gaining on him, and increased the speed of the police car to about 
45 m.p.h. and got to 4th Street and Summit Avenue; the cab was still 
gaining on him. Witness was afraid to increase his speed any more 
because of the heavy fog and sleet, and just followed the cab. At Phillips 
Avenue the cab turned to the right, and witness also turned to the right. 
The cab stopped in about two blocks, and witness drew up beside the 
cab, pulled the side light of the police car, and ran down the window. 
He saw that it was Clarence Hill driving the cab. He was driving a 
two-tone Pontiac sedan with the name Silver Streak painted on the side. 
When witness pulled up beside Hill, two ladies got out of the cab. 
Witness then told defendant that he was making a charge of speeding 
against him. Defendant asked witness to give him a break, but witness 
told him that he should not be speeding that way. 

This witness was present on 31 December, 1942, when the speeding 
case was tried in court, and heard Clarence Hill testify that he was not 
operating a cab on 22 December; that he had been Christmas shopping 
during the day and that he did not make any trips to Edgeville at all, 
and did not see him that day; that he was not the man that witness 
talked to out there, and did not know anything about the case. He also 
stated that the taxicab was parked in the parking lot at the cab stand 
and was not moved at all that day. 

Mrs. Bessie Bell testified that on the day mentioned the defendant 
carried her and a girl companion to their destination near Phillips 
Street in Greensboro. As they got out of the cab a police car came up 
beside the cab and turned the lights on defendant, the man in the car 
saying, “Clarence, I have a charge against you for speeding.” After 
some conversation, they drove away. Later she identified the defendant 
as the man who carried her home. 

R. L. Ferrell, a police officer of the city of Greensboro, testified that 
on the evening of 22 December, 1942, Evans told him that he had a eall 
on his way out and had stopped Clarence Hill, the defendant, for speed- 
ing, and had requested him to come to the police station. Later that 
night he and Evans went to the taxicab stand to see Hill, and waited 
about 50 minutes, but Hill was not there. 

Miss Chriscoe testified that she was with Mrs. Bell when they were 
carried home on 22 December by a driver in a 1942 Pontiac. 

Clarence Hill, testifying in his own behalf, stated that he operated 
the Silver Streak Taxicab, and now operated five cabs; also owned an 
automobile which he used for personal and private use. 

He testified that on 22 December, 1942, he went down town and 
bought a few gifts, and that he stopped work on Sunday night for a few 
days; that he does have a Pontiac Taxi No. T-21238, and that when he 
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quit work on Sunday night he parked it back of the cab stand at 256 
East Market Street, nearly in front of the Gate City Motor Company’s 
place. The car has two sets of keys, one of which witness kept and the 
other was kept by Joe Moore, who drove the car some of the time, help- 
ing the defendant from Friday through Sunday night, but during the 
weekdays working only when he felt like it. 

Defendant stated that he closed the car and locked it on that Sunday 
night and did not drive it Monday; that he had sufficient cars to take 
care of his business without using the Pontiac taxi. The car was there 
on Tuesday. On Tuesday defendant went down town and bought a few 
gifts for Christmas and took the red car, his private car, and went home. 
He came back up the street and went to Garland Watkins’ house; from 
there he came to Market Street and picked up John Harris and went to 
have a few games of pool. He stayed at the Smoke Shop Pool Room 
until about 8:30 or quarter of nine, and did not drive the taxi out on 
Summit Avenue and Phillips Street that night. Defendant testified 
that he had no conversation with Mr. Evans at all that night—only saw 
him in the afternoon—and that he did not drive the taxi the next day. 
After leaving the pool room, he went straight home and so far as he 
knew, no one came to his home. 

The next morning he called the cab office to see if any of the cars had 
been wrecked, since the evening before the weather was getting bad and 
ears were slipping about on the streets. He was then informed that 
nothing had happened except the police were looking for him. He then 
called police headquarters and was told that he was wanted, and went 
down there. There he was informed that there was a warrant against 
him for speeding, and Mr. Evans came in with a citation and asked him 
to sign 1t, which he refused to do. Evans then cursed him and told him 
that he had better sign it “damn quick” or he would go upstairs. De- 
fendant posted a cash bond. Upon his inquiry, he was told that he was 
driving No. 1 Silver Streak, the Pontiac. Witness then related the 
circumstances leading to his identification by Mrs. Bell. Witness then 
repeated his statement that he did not drive the Pontiae automobile on 
22 December on Summit Avenue or any other place, carrying Mrs. Bell, 
Miss Chriscoe, or anyone else. He repeated that he did not talk to 
Evans on Phillips Street, and stated that he did not know the officers 
wanted him until Wednesday morning when he went to his office. 

Joe Evans testified that he did not know Clarence Hill personally, 
but that he was at the taxicab stand when Mr. Sheppard and a young 
woman came, Mrs. Bell. Sheppard called witness to the car and asked 
him if he was Clarence Hill, and witness answered, No. He asked if he 
drove for Hill or knew of him, and witness again answered, No, and 
told him he did not know where he lived. 
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Wiley McRae testified that the car in question had been parked near 
his cab stand, and that every time he returned to the lot on that day, 
that particular 1942 Pontiac cab was there. If the defendant moved 
the car at all, it was while this witness was making a trip. 

A number of witnesses testified to the good character of the defendant. 

Evidence not directly pertinent to an understanding of the decision is 
omitted. 

Exceptions to the charge not pertinent to the decision are omitted. 
Defendant objected and excepted to the charge of the court as not com- 
plying with C. S., 564, in explaining the law relating to perjury and 
applying it to the evidence. This is the only exception discussed in the 
opinion. 

There was a verdict of guilty. Defendant moved to set aside the 
verdict for errors of law, which motion was denied. The defendant was 
sentenced to the common jail of Guilford County for six months and 
assigned to work on the roads. From this judgment the defendant 
appealed, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


Hosea Price and H. L. Koontz for defendant Clarence Hill, appellant. 


SEAWELL, J. The defendant was convicted of perjury. Huis appeal 
challenges the sufficiency of the charge as an explanation of the law 
relating to that crime and its application to the facts. C. S., 564. In 
view of the nature of the crime and the restrictions which are thrown 
around the evidence which must be adduced to procure conviction, we 
are of the opinion that the objection is well taken. We do not find, on 
an inspection of the instructions, that the jury was advised that the 
defendant could not be convicted except upon the testimony of at least 
two credible witnesses or one such witness and corroborative circum- 
stances. The rule is stated by Chief Justice Stacy in 8. v. Rhinehart, 
209 N. C., 150, 154, 183 S. E., 388, as follows: 

“In prosecutions for perjury, it is required that the falsity of the 
oath be established by two witnesses, or by one witness and adminicular 
circumstances sufficient to turn the scales against the defendant’s oath.” 
S. v. Hawkins, 115 N. C., 712, 20 8. E., 623; S. v. Peters, 107 N. C., 
876, 12S. E., 74; 9. v. Sinodis, 205 N. C., 602, 172 S. E., 190. 

Conceivably, the uncorroborated testimony of one witness might pro- 
duce in the minds of the jury the satisfaction to a moral certainty of the 
guilt of the accused; in other words, convince the jury beyond a reason- 
able doubt of such guilt; but it is not sufficient in law, and the instruc- 
tion, therefore, that if the jury is so satisfied from the evidence beyond 
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a reasonable doubt they should return a verdict of guilty, while a satis- 
factory formula, in most cases, disregards conditions which the law 
declares essential to conviction of perjury, and therefore is not adequate. 

The criminality of perjury is the violation of the sanctity of the oath, 
which, traditionally with English speaking people, is supposed to 
afford some security for a truthful statement. If the witness in his 
solemn adjuration has not the fear of God, a supplemental statute mak- 
ing perjury a felony might induce some fear of the law. However 
reprehensible and socially disturbing, a man cannot be convicted of 
crime for merely lying, although it may be a “lie with circumstance” or 
a “lie direct.” But it takes the false testimony to falsify the oath. And, 
since experience has shown that frailty in that respect may not be confined 
to the one suspected person, the law, from ancient times, has not been 
willing to “take one man’s word against another” upon a question of 
veracity, since, roughly speaking, it merely establishes an equilibrium. 
41 Am. Jur., p. 37. At one time the law required the testimony of two 
witnesses; now, in almost every jurisdiction in this country, conviction 
may be had upon the testimony of one witness, corroborated by cireum- 
stances inconsistent with defendant’s innocence and directly tending to 
corroborate the accusing witness. Anno, 111 A. L. R., 825. In many 
jurisdictions it is required that the evidence corroborating the witness 
for the prosecution must be of a “strong character,” “strongly corrobora- 
tive.” The requirement as to the strength of such evidence is variously 
expressed. Practically all of the opinions require it to be of direct and 
independent force. Cook v. U. S., 26 App. D. C., 427, 6 Ann. Cas., 810; 
U.S. v. Hall (D. C.), 44 F., 864, 10 L. R. A., 324; 8S. v. Raymond, 20 
Towa, 582. 

We think it sufficient to say that the evidence, that is, the testimony of 
the witness, taken with the circumstances of corroboration, must con- 
vince the jury beyond a reasonable doubt before the accused can be 
convicted of perjury. 

In the instant case the conviction rests almost, if not entirely, upon 
the evidence of two State’s witnesses—-Mrs. Bessie Bell and police officer 
H. M. Evans. Under the evidence, the usefulness of Mrs. Bell’s testi- 
mony was in identifying the defendant as the man who carried her home 
in the Pontiac car on the evening he was charged with speeding. Miss 
Chriscoe, who accompanied Mrs. Bell on that trip, did not identify the 
defendant. The circumstances attending that identification by Mrs. Bell 
were before the jury. Let us suppose that the jury may have found 
Mrs. Bell honestly mistaken in her identification, or that her memory 
was at fault, or for any other reason discredited and rejected her testi- 
mony altogether. Would the mere fact that she was superadded to the 
panel of witnesses making the necessary two satisfy the law and justify 
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a conviction for no other reason than that two witnesses are arrayed 
against the accused, of whom the testimony of only one is received and 
credited ¢ 

We are persuaded the law did not intend merely to out vote the 
accused in requiring the testimony of two witnesses. The law was 
intended to afford the defendant a greater protection against the chance 
of unjust conviction than is ordinarily afforded in prosecuting for crime. 
It is analogous to prosecutions under C, 8., 4339, which requires the 
sanction of corroboration before conviction. 

In this case, of course, we have no opinion as to the defendant’s guilt 
or innocence. We have merely illustrated the application of the law. 
It is not necessary for the trial court, figuratively speaking, to throw 
the book at the Jury; but a substantial explanation of the law as applied 
to the evidence is required, and we cannot regard a clear statement of 
the conditions on which the defendant may be convicted as a matter of 
subordinate elaboration. Nor can we hold that its inadvertent omission 
by the able and impartial judge who tried this case as cured by the fact 
that, numerically speaking, two witnesses were arrayed against the 
defendant. That belongs to the mechanics, not to the philosophy, of 
the law. 

There are other exceptions in the record upon which we do not pass, 
since they refer to incidents which may not recur. In failing to explain 
the law arising upon the evidence, there is error which entitles the 
defendant to a new trial. It is so ordered. 

New trial. 


STATE v. WAYMAN GRAINGER. 
(Filed 15 December, 1948.) 


1. Criminal Law §8§ 53e, 53g: Appeal and Error §§ 6a, 6b-—— 


An objection to instructions in a criminal case on the ground that the 
manner of presenting the State’s contentions, and the greater prominence 
given them, amounted to an expression of opinion, is an exception to the 
rule that an objection must be made at the time; and it is not a broadside 
exception, if made with such particnlarity as to guide the court to the 
objectionable features. 


2. Same— 


Where, in a criminal prosecution, there is a numerical preponderance 
in the statement by the court of the State’s contentions, referable natur- 
ally to the difference. both in the character and volume, of evidence on 
the respective sides. there is no cause of legal objection. 
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8. Criminal Law §§ 48d, 53g— 


In a capital case, where the court first admitted evidence that officers 
found, immediately after the shooting, no weapon on accused but did find 
a pistol in a building out of which accused came a few minutes before the 
homicide and into which he went before his arrest, and later the court 
excluded it, telling the jury not to consider this evidence, there is no 
error, when giving the contentions of the parties, for the court to say 
that the State contends that defendant went into such building to prepare 
himself for the execution of his determination. 


4. Homicide § 27b— 


While, to show mitigation or such facts as would excuse the homicide 
altogether, the defendant may avail himself of the State’s evidence, and 
in fact any evidence adduced upon the trial, the court’s instruction, that 
it is incumbent on the defendant to show mitigating circumstances 
“through his own evidence or the evidence of his witnesses,” is not preju- 
dicial error where there is nothing in the State’s evidence favorable to 
defendant in that regard. 


5. Homicide §§ 11, 16— 


Where an intentional killing is accompanied by the use of a deadly 
weapon, a rebuttable presumption arises of murder in the second degree, 
and it is thereupon incumbent on the accused to show mitigating circum- 
stances that will reduce the crime to manslaughter, or such facts as will 
exonerate him altogether; and self-defense, if established to the satisfac- 
faction of the jury, will entitle him to an acquittal. 


AppEaL by defendant from Hamilton, Special Judge, at February 
Term, 1948, of CoLumBus. 

The defendant was tried on a bill of indictment charging him with 
the murder of Harry V. “Fipps,” was convicted of murder in the first 
degree, and sentenced to death by asphyxiation. 

The State’s evidence tended to show that on the night of the homicide 
the deceased, with Graham Walker and Wade Clewis, was walking be- 
hind the defendant about five steps in the town of Chadbourn. They 
observed that Grainger was with a colored girl, and Harry Phipps 
remarked, “Wayman, I am going to tell your wife on you for walking 
the street with these girls around here.” 

This girl turned to the left and went down toward a cafe, 50 or 75 
yards away. 

Grainger said to Phipps, “Harry, if you tell that, you will never tell 
nothing else; it will be the last thing you ever tell.” Phipps told 
Grainger that he was just kidding, just joking with him. Grainger then 
“npieked up in his walk” and went ahead to Frank Wooten’s office, opened 
the door and went in. Phipps and the other two with him continued up 
the street and across in the vicinity of the Wooten office, when the defend- 
ant came out and called to Phipps. He told him to wait a minute, he 
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wanted to settle that thing with him. “Harry told him he was only 
kidding with him, just joking with him.” The defendant told him he 
wanted him to come back there, he wanted to settle it with him, and 
Phipps refused, stating that if he wanted to settle it with him, he would 
have to come there. Defendant then exclaimed, “Look out, ’m coming 
in a God damned big way!” Whereupon, he ran up within three or 
four steps, snatched the pistol out of his overcoat pocket, and shot Phipps 
one time. Phipps had nothing in his hand. Phipps whirled and ran 
to the drug store, and Grainger went back to the Frank Wooten office. 
When Phipps ran into the drug store, he fell down and shortly there- 
after died. 

It was developed in the evidence that the party in which Phipps was 
walking behind Grainger consisted of four men, oné weighing over 200, 
one 170, one 135, and one 145 pounds. Phipps had no weapon. 

Robert Boswell, Chief of Police of Chadbourn, was in the drug store 
when Phipps staggered in in a dying condition. Almost immediately 
Graham Walker, who had been one of Phipps’ companions, ran in and 
stated that “a Negro had shot him.” Thereupon, Boswell, with another 
policeman, came out of the drug store and arrested Grainger, who was 
standing in front of Wooten’s office. Boswell commanded Grainger to 
give him the gun, and Grainger replied, ‘I haven’t got one.” The 
policernan said, “Don’t le to me, Negro,” “You have just shot a man 
through the heart.” And Grainger replied, “I got nothing but some 
keys as janitor in Mr. Wooten’s place of business.” The defendant was 
then searched and nothing was found upon him but the keys. He was 
then locked up. 

Policeman Wright corroborated Boswell in substantial particulars, 
including the fact that the defendant denied having a gun. 

Lester Lowe, testifymg for the State, stated that he had known 
Wayman Grainger for some time, and that he was employed as janitor 
by the Waccamaw Bank & Trust Company at Chadbourn; that the office 
of the bank and Mr. Wooten’s insurance office were in the same building 
on the ground floor. There is a door between the bank and Mr. Wooten’s 
insurance office. That the defendant while janitor of the bank and for 
Mr. Frank Wooten had a key that would open the door between that 
office and the bank. 

W. H. Bullard testified that he was Deputy Sheriff of Columbus 
County, and went to Chadbourn on the night of the homicide, and was 
given some keys by the jailer, which keys were offered in evidence over 
defendant’s objection. When he came into possession of the keys, he 
went to the office of Mr. Frank Wooten and unlocked the front door 
of that office with the keys given him, proceeding to the back door of the 
bank and unlocking that door with another key. From information he 
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received from Mr. Lowe, an official of the bank, who accompanied him, 
he went to Mr. Wooten’s office and thoroughly searched it, finding 
nothing, and then went into the bank. Over defendant’s exception, 
witness was permitted to say that he went into the bank and pulled out 
a drawer in there, and Mr. Lowe picked up a book, and “this gun was 
laying in there in the drawer.” There was a motion by defendant to 
strike out this statement, which was denied, and defendant excepted. 
Witness further stated that he picked up the gun and took it out of the 
drawer, which was admitted over the exception of the defendant. He 
further stated that he had had the gun ever since, and identified bullets 
which were in it at that time, and stated that the bullets referred to 
were all of them. 

Thereupon, the defendant moved to strike out all the questions and 
elicited answers, and thereupon the judge instructed the jury: “You will 
not consider the testimony of this witness with reference to finding a gun 
and what it contained, in the bank.” The defendant offered evidence 
tending to contradict that of the State in substantial particulars. 

Tamylee Bellamy testified for defendant that on the night of the 
trouble she was up in front of the post office, near Wooten’s office, and 
heard Joud talking, but did not know what was said. She turned around 
to see what it was all about, and heard Grainger say “there is four of 
you and only one of me.” Then she saw four white men. Grainger said, 
“Don’t come on me.” Then they started toward each other. Mr. Phipps 
had his hands up. Then she heard the shooting. 

David Bellamy testified that he had stopped with his wife, T’amylee, 
and heard them arguing. He saw Wayman standing in front of Wooten’s 
door and heard him say, “I’m a-coming down there,” and this man met 
with him. He had never seen Phipps before, but Wayman stopped 
before he did, and Mr. Phipps did not stop; and Wayman said, “Don’t 
come on me,” and he was coming on him and he backed up. “I don’t 
know how far he backed up; he backed up and he reached his hand in 
his pocket and shot. When Wayman backed up, Mr. Phipps kept on 
coming.” Further, on cross-examination, this witness said that when 
Wayman said, “I’m coming down there,” and both of them started, he 
said, “I’ll meet you,” and that one of the four men was coming ahead 
meeting him, and the others were coming behind. The man coming 
ahead was facing Wayman, walking on the street, and they got just 
about to one another; Wayman stopped and told Mr. Phipps not to come 
on him and he backed, and Mr. Phipps was coming on him and he shot. 

Certain instructions to the jury to which exceptions have been made 
are noted in the opinion. 

At the conclusion of the evidence for the State, and also at the conclu- 
sion of all the evidence, the defendant made the following motions: 
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To dismiss the action in so far as it related to murder in the first degree; 
a similar motion with regard to the charge of murder in the second 
degree, and a similar motion with regard to the charge of manslaughter; 
all of which motions were denied. The defendant excepted. 

There was a verdict of murder in the first degree. The defendant 
moved to set aside the verdict, and the motion was denied, and defendant 
excepted. 

The court entered judgment of death. Whereupon, the defendant ap- 
pealed to the Supreme Court, and assigned error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


Varser, McIntyre & Henry for the defendant, appellant. 


SEAWELL, J. We have examined the exceptions with that care which 
is due from the fact that defendant’s appeal is from conviction of a 
capital crime. However, they are too numerous for separate discussion 
here. We turn our attention to those which seem to involve the more 
serious objections. 

Perhaps the most important of these is the objection that, in the 
instructions to the jury, the manner of presenting the State’s contentions, 
and the greater prominence given them, constitute a “summing up” in 
behalf of the State, amounting to an expression of opinion. SS. v. 
McDowell, 129 N. C., 523, 39 S. E., 40; 9. v. Hart, 186 N. C., 582, 587, 
120 S. E., 345; Withers v. Lane, 144 N. C., 184, 56 S. E., 855; Car- 
ruthers v. R&R, R., 215 N. C., 675, 678, 2 8. E. (2d), 878. 

From its nature an objection of this sort does not fall within the rule 
ordinarily applying—that objection must be made at the time, or the 
exception will not lie. Nor is it classed as a broadside exception to the 
charge if made with such particularity as to guide the court with some 
certainty to the objectionable features. We would have welcomed more 
definite references in the instant case, but, since the nature of the objec- 
tion is fully understood, we have undertaken the necessary analysis and 
appraisal of the charge in the light of the exception. There is a numeri- 
eal preponderance in the statement of the State’s contencions, referable, 
naturally, to the difference both in the character and in the volume of 
evidence on the respective sides. This 1s not the cause of legal objection. 
S. v. Jessup, 219 N. ©., 620, 14 8. E. (2d), 668; S. a. Cureton, 218 
N.C., 491, 11 S. E. (2d), 469. We have been unable, however, to find 
in the charge such a departure from the normal and impartial manner 
of stating the contentions of the parties as would support the pertinent 
objection—that it constitutes an expression of opinion on the evidence. 
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There are further objections that in specific instances the expressions 
of the judge carried with them the force of an expression of opinion, as, 
for example, that the court repeatedly minimized the importance of the 
remark originally addressed to Grainger by deceased in reference to 
telling Grainger’s wife he was going with other girls. This contention 
of the State, that the words were friendly and jocular, was properly 
brought to the attention of the jury, if the contentions were stated at all, 
and we find nothing in the manner of the statement that would suggest 
that the court was giving its own opinion, or any opinion. 

Perhaps a more serious challenge to the trial lies in the possibility 
that the jury may have connected the statement of the State’s contention 
that Grainger went into the Wooten office for the purpose of arming 
himself with the excluded testimony of Boswell and Wright about a 
pistol they found in the bank. Reference to the above statement of the 
case shows that these officers found Grainger unarmed immediately after 
the shooting; that in company with an officer of the bank and with the 
aid of keys found upon Grainger, who was janitor of the Wooten office 
and of the bank, they proceeded through Wooten’s office by a connecting 
door into the bank, where they found a pistol under a book. They were 
permitted to make this statement, and the pistol was exhibited upon the 
trial; but subsequently this evidence was stricken out. Later, in the 
course of his charge, the judge said to the jury: 

“And the State contends that you should be satisfied beyond a reason- 
able doubt that when he went into the office, the real estate office, that 
he went in there for the purpose of preparing himself and equipping 
himself, putting in execution a plan that he then had fixed and deter- 
mined upon.” 

If this had been necessarily a reference to the evidence withdrawn 
from the jury, the situation would be somewhat analogous to that in 
S. v. Love, 187 N. C., 32, 121 S. E., 20, where in recapitulating the 
evidence the judge inadvertently referred to certain evidence which had 
been withdrawn from consideration of the jury, and a new trial was 
ordered. But there is no necessary reference here to the stricken evi- 
dence. The statement of such a contention, not unreasonable under the 
circumstances, would certainly have been without fault if its effect was 
not to bring back into the picture the excluded evidence. Upon careful 
consideration, we do not regard it as prejudicial. 

Inter alia the judge instructed the jury: 

“So, Gentlemen, the Court instructs you that if the State has satisfied 
you from the evidence and beyond a reasonable doubt that the prisoner 
took the life of the deceased wilfully and unlawfully and intentionally, 
with malice and with premeditation and deliberation, your verdict would 
be first degree murder, but if the State has failed to satisfy you of each 
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and every one of those elements, particularly has failed to satisfy you 
that the killing resulted from premeditation and deliberation as well as 
from malice, an intentional, unlawful act, but has satisfied you beyond a 
reasonable doubt that the killing was done intentionally with a deadly 
weapon or that the deceased came to his death as a result of a pistol shot 
fired intentionally by the prisoner, then you would return a verdict of 
murder in the second degree unless the prisoner, himself, through his 
evidence or the evidence of his witnesses, has satisfied you, not beyond 
a reasonable doubt, but has merely satisfied you that at the time there 
was no malice, as defined and explained by the Court to you; then, if 
the prisoner has satisfied you of that, you would return a verdict of 
guilty of manslaughter unless the prisoner has gone further and satisfied 
you that the killing was in self-defense. And he has the burden of 
satisfying you of that contention, not beyond a reasonable doubt nor even 
by the greater weight of the evidence, but merely to satisfy you that the 
shooting as a result of which death ensued to the deceased, was in self- 
defense of the prisoner himself.” 

It will be noticed that the above instruction would make it incumbent 
on the defendant to show the mitigating circumstances “through his own 
evidence or the evidence of his witnesses.” It is well sett.ed that to show 
mitigation or such facts as would excuse the homicide altogether, the 
defendant may avail himself of the State’s evidence—in fact, any evi- 
dence adduced upon the trial. Commonwealth +. York (Mass.), 48 Am. 
Dec., 378, 384, 394; 20 Am. Jur., p. 157. This, however, is not preju- 
dicial error here—since there is nothing in the State’s evidence favorable 
to the defendant in that regard. 8S. v. Wallace, 208 N. C., 284, 165 
S. E., 716; S. «. Cureton, 215 N. C., 778, 3S. E. (2d), 348. 

The defendant insists that in this instruction the court not only cast 
upon him the burden of reducing the erime from murder in the first 
degree, but limited his plea of self-defense to the crime of manslaughter. 
The first criticism is untenable upon inspection of the language and its 
syntax. The last criticism does not take into consideration the fact that 
the court was dealing with the presumption of second degree murder 
arising from the intentional use of a deadly weapon—-should that be 
established beyond a reasonable doubt—and was not dealing with the 
subject of self-defense generally; he did that elsewhere. It is familiar 
law that where an intentional killing is accomplished by the use of a 
deadly weapon, a rebuttable presumption arises that the defendant is 
guilty of murder in the second degree. S. v. Jones, 145 N. C., 466, 
59 8, E., 353; 8S. «. Rowe, 155 N. C., 487, 71 S. E., 3382; 8. v. Debnam, 
229 N. C., 266, 22 S. E. (2d), 562; S. x Meares, 222 N. C., 436, 23 
S. E. (2d), 311. And it is thereupon incumbent on the accused to show 
mitigating circumstances that will reduce the crime to manslaughter, or 
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such facts as will exonerate him altogether. Self-defense, if established 
to the satisfaction of the jury, will entitle him to an acquittal. 

The formula employed here is in substantial agreement with precedent 
and, we think, deals with the subject fairly. S. v. Capps, 184 N. C., 
622, 46 S. E., 7380; 8. v. Quick, 150 N. C., 820, 64 S. E., 427; 8S. v. 
Terrell, 212 N. C., 145, 193 S. E., 873. In other parts of the charge, 
dealing with the plea of self-defense directly, the instructions made it 
clear that the plea of self-defense should be considered upon all charges 
growing out of the homicide. The court repeatedly stated that defendant 
had a right to take life in self-defense and fully explained the circum- 
stances under which this might be done, and particularly in the conclu- 
sion of his charge he instructed the jury with reference to self-defense : 

“If he has satisfied you that the killing was done under those circum- 
stances (referring to self-defense as defined), where he was in danger of 
losing his own life or suffering great bodily harm or, not being in danger 
actually felt that he was in danger of receiving death or great bodily 
harm and that the fear and apprehension on his part was only a reason- 
able one under the circumstances and that he used no more force than 
was reasonably necessary under the circumstances as they appeared to 
him at the time, the burden being upon him, if he has satisfied you of: 
those things, then of course, you would return a verdict of not guilty 
of anything.” 

Upon a careful consideration of all the exceptions, and of the whole 
record, we find nothing which would justify us in disturbing the result 
of the trial. We find 


No error. 
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G. E. GREEN, ADMINISTRATOR OF N. J. CHRISMON, DecEAsSED, AND MARTHA 
GREEN CHRISMON, Wipow or Sarip N. J. CHRISMON, Derceasep, v. 
A. F. CHRISMON anp Wire, LANA CHRISMON; G. T. CHRISMON 
AND WIFE, LIZZIE CHRISMON; SALLIE APPLE anp HwusBanop, L. A. 
APPLE; EMMA BROOKS anp Hussanp, J. W. BROOKS; LIZZIE KER- 
NODLE, Wipow; RACHEL JANE HALL, Wipow; AUBREY CHRIS- 
MON AND WIFE, MARY CHRISMON; MARVIN CHRISMON anp WIFE. 
RUTH CHRISMON; BRYANT CHRISMON anp Wire, OLLIE CHRIS- 
MON; IVIE CHRISMON anp Wire, BEULAH CHRISMON; WILLIE 
CHRISMON anp Wire, MAUDE CHRISMON; ANNIE CHRISMON, 
SINGLE; LORENE CHRISMON, Srnette; HAROLD KEY anp WIFE. 
RUTH KEY; ERVIN KEY anp WIFr, VERDIP KEY; LILLIAN KEY 
POWELL anp HtsBpanp, IRVIN POWELL: RUTH WUFFINES anp 
HusBAND, FRANK HUFFINES; MADALENE ANDREWS anp HUSBAND. 
ODELL ANDREWS, ALL or FtuLtt AGE; EARLINE CHRISMON anp 
ERNALEE CHRISMON, MINors UNDER THE AGE OF TWENTY-ONE YEARS. 


(Filed 15 December, 1948.) 
1. Process § 2— 


The rule of the statutes is that, in order to bring a defendant into 
court and hold him bound by its decree, in the absence of waiver or volun- 
tary appearance, a summons must be issued by the clerk and served upon 
him by the officer within ten days after date of issue; and that, if not 
served within that time, the summons must be returried, with proper 
notation, and alias or pluries summons issued and served in accordance 
with the statute, otherwise the original summons loses its vitality and 
becomes functus officio and void. CC. S.. 476, 480, 481, 758. 


2. Same— 


An alias or pluries summons, C. S8., 480, must be served within ninety 
days after the date of issue of the next preceding summons in the chain 
of summonses, if the plaintiff wishes to avoid a discontinuance. The 
word “may” in this statute means “must.” 


3. Process § 3— 


Where summons was not served on defendants until after ten days of 
its issuance, a discontinuance resulting, and a decree made in the cause, 
based on the invalid service; and subsequently, notice to show cause why 
such decree should not be confirmed and such service adjudged sufficient 
was duly served on defendants. and some of them answered, it would 
appear that all defendants are now in court and the matter may proceed 
on proper pleas, 


APPEAL by G. E. Green, administrator of Martha Green Chrismon, 
from Bobbitt, J., at May Term, 1948, of Guirrorp. Afirmed. 

Plaintiff, administrator of Martha Green Chrismon, filed petition and 
motion in the cause for confirmation of the judgment previously ren- 
dered in a proceeding between the parties, and for adjudication that the 
service of the summons on the defendants in that proceeding was suffi- 
cient. 
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The facts pertinent to the issue involved may be summarized as fol- 
lows: In 1940 G. E. Green, administrator of N. J. Chrismon, filed 
petition to sell land to make assets to pay debts. The heirs of the intes- 
tate were made parties defendant. It was admitted that the summons 
was issued and delivered to plaintiff for service 15 August, 1940, received 
by the sheriff 21 September, and served on twenty-four of the defendants 
23 September, 1940. None of the defendants were served within ten 
days of issuance of summons. No answer was filed or appearance made 
except by guardian ad litem of two infant defendants. Decree of sale 
was entered 2 December, 1940, and thereafter sale confirmed and deed 
delivered 20 January, 1941. The title of the purchaser at the sale, who 
was Martha Green Chrismon, and that of her administrator and heirs 
now claiming under her, was thereafter questioned by a prospective pur- 
chaser, and thereupon G. E. Green, her administrator and heir, served 
notice on the defendants to show cause why the original judgment should 
not be confirmed and the service of summons on them adjudged to have 
been sufficient. Defendants, answering the motion, alleged that the 
service was Invalid and the order of sale void. From an adverse ruling 
of the clerk, the defendants appealed to the judge of the Superior Court, 
who held that the attempted service of the summons on the defendants 
was a nullity, and that the judgment decreeing the sale was void. 

From judgment denying his motion and dismissing his petition, plain- 
tiff, administrator of Martha Green Chrismon, appealed. 


Hoyle & Hoyle and Glidewell & Ghdewell for plaintiff, appellant. 
Sharp & Sharp and Henderson & Henderson for defendants, appellees. 


Devin, J. Is the service of a summons on the defendant more than 
ten days after the date on which it is made returnable sufficient to bring 
the defendant into court, and to render a judgment by default based 
thereon valid and binding? 

The answer to this question must be sought in the statutes regulating 
procedure, as interpreted by this Court. The matter here brought in 
question arose in a special proceeding. By C. S., 753, it 1s required that 
special proceedings be commenced by summons, and that the manner of 
service shall be the same as that prescribed for civil actions. It is by 
this section provided that the summons shall command the defendant to 
appear and answer the petition within ten days after service. In civil 
actions the defendant must appear and answer within thirty days after 
service. Common to both forms of action 1s the requirement that the 
summons be returned by the officer to the clerk. In ©. S., 476, as 
amended by ch. 66, Public Laws 1927, is contained this provision: 
“Summons must be served by the sheriff to.whom it is addressed for 
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service within ten days after the date of issue... . and, if not served 
within ten days after date of the issue upon every defendant, must be 
returned by the officer holding the same for service, to the clerk of the 
court issuing the summons, with notation thereon of its non-service and 
the reasons therefor as to every defendant not served.” 

Section 480 of Consolidated Statutes regulates what shall be done in 
case of failure to serve within ten days, as follows: “When the defendant 
in a civil action or special proceeding is not served with summons within 
the time in which it is returnable, the plaintiff may sue out an alias or 
pluries summons, returnable in the same manner as original process. 
An alias or plurtes summons may be sued out at any time within ninety 
(90) days after the date of issue of the next preceding summons in the 
chain of summonses.” The use of the word “may” in this statute has 
been by this Court interpreted to mean “must,” if the plaintiff wishes to 
avoid a discontinuance. McGuire v. Lumber Co., 190 N. C., 806, 131 
S. E., 274. 

It seems clear that the rule prescribed by these statutes is that in order 
to bring a defendant into court and hold him bound by its decree, in the 
absence of waiver or voluntary appearance, a summons must be issued 
by the clerk and served upon him by the officer within ten days after 
date of issue, and that if not served within that time the summons must 
be returned by the officer to the clerk with proper notation. Then, if the 
plaintiff wishes to keep his case alive, he must have an alias summons 
issued. In the event of failure of service within the time prescribed, the 
original summons loses its vitality. It becomes functus officio. There 
is no authority in the statute for the service of that summons on the 
defendant after the date therein fixed for its return, and if the plaintiff 
desires the original action continued, he must cause alias summons to be 
issued and served. 

In Hatch v. R. R., 1838 N. C., 617, 112 8. E., 529, it was said: “After 
the return day the writ lost its vitality and service thereafter made could 
not confer upon the court jurisdiction over the defendant so served.” 
While the decision in that case antedated the amendment to the statute 
now in foree, the principle is the same. Manifestly, the court regarded 
the provision of the statute fixing a definite time for the return of 
process as mandatory. This statement of the law was quoted with ap- 
proval in McGuire v. Lumber Co., supra. | 

At the time of the decision in the iWeGuire case referred to (1925), 
the statute then in force made the summons returnable in not less than 
ten nor more than twenty days from issuance. The simmons in that 
case was issued 10 July, and made returnable 28 July. It was not 
served or returned within the time fixed. The Court said: “Therefore, 
when the plaintiff failed to take any steps, whatever, to sue out an alias 
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summons on the return date, to wit, 28 July, 1925, the sheriff of Swain 
County, having not returned the process prior to that time showing 
whether service had been made or not, a discontinuance resulted as is 
contemplated in C. S., 480, 481.” 

In Webster v. Laws, 86 N. C., 179, referring to a summons issued by 
a justice of the peace, Chief Justice Smith, speaking for the Court, used 
this language: “The process not having been served, was exhausted on 
the day fixed for its return, and the action was in law then discontinued. 
This has been repeatedly decided in this Court.” 

In Neely v. Minus, 196 N. C., 345, 145 8. E., 771, the facts were these: 
The first summons was issued on 29 January, 1927, and kept alive by 
alias or pluries summons. On 1 September, 1927, a summons marked 
“original” was issued by the clerk and returned “defendant not to be 
found.” Thereafter, 13 September, 1927, a pluries summons was issued, 
and no return made. Thereafter, on 5 October an original summons 
was issued by the clerk and directed to the sheriff of another county. 
This was served 8 October. The Court said: “From the record facts as 
set out, there is a clear discontinuance of the cause between 1 September, 
1927, and 5 October, 1927.” See also Gower v. Clayton, 214 N. C., 309, 
199 S. E., 77, where the ruling upon the facts as stated by Winborne, J., 
was as follows: “Here, while Mrs. W. M. Priddy was named a party 
defendant to the tax foreclosure suit, she was not served with original 
summons. The process was not kept alive by alas and pluries summons 
as required by statute. C. 8., 480. This worked a discontinuance of 
the action as to her.” 

In McIntosh Prac. & Proe., 312, 313, the author states the rule as 
follows: “When a definite return day was named in the summons, it 
was to be served, and the return should show that it was served, before 
the return day, since the officer must return it on or before. the return 
day named. After the return day has passed, the summons has lost its 
vitality, and a service would be invalid; but the defect might be cured 
by a general appearance. . . . As has been stated above, after the return 
day the summons in the hands of the officer has lost its vitality, and a 
service thereafter is invalid .. .” We find the same general rule stated 
in 50 C. J., 487, as follows: “After the return day, the writ being 
functus officio, service of it is ineffective. So, where service is return- 
able to a term of court, its service after the appearance term, without 
an order extending it, is a nullity, as is service not made within an 
extension of time ordered by the court.” And from 42 Am. Jur., 26, we 
quote: “Service may not be effected before the commencement of the 
suit, or after the return day. A writ or process which has not been 
served and under which nothing has been done expires on the return 
day, and thereafter confers no authority, unless, by virtue of statute or 
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of some act of the court itself, the right of the officer to serve the same 
is extended. Where the law requires summons to be served a certain 
number of days before the return day, a service otherwise made is void 
and confers no jurisdiction over the defendant.” 

A similar statement of the rule is found in other jurisdictions. In 
Blanton Banking Co. v. Taliaferro, 262 8. W., 196 (Texas Civil Ap- 
peals), it was said: “Plaintiff in error contends that the citation became 
functus officio and void after the return day, and that the service ob- 
tained thereunder was void and failed to give the court jurisdiction over 
defendants, and that the judgment by default rendered against it 1s a 
nullity. This contention is correct.” 

In Hennoke v. Strack, 101 8. W. (2d), 743 (Mo.), after giving ap- 
proval to the principle that the court can obtain jurisdiction only by 
service of process In the manner prescribed by the statute, in the absence 
of waiver or voluntary appearance, the Court said: “Sexsvice of the writ 
after the beginning of the term to which it is returnable is no service. 
The writ in such ease is functus officio, dead.” See also Brown v. Tom- 
berlin, 187 Ga., 596, where in the headnote it is said: “Mere service of 
original petition and process on a defendant, made after appearance 
term of the court to which it is returnable, is a nullity.” 

A clear statement of the rule will be found in the case of Mussina v. 
Cavazos, 6 Wall. (U. S.), 355, from which we quote: “The ground of 
that decision (Castro v. U. S., 38 Wall, 46), and also of the case of 
Villabolos v. U. S., 6 How., 81, which preceded it, is the general princi- 
ple, that all writs, which have not been served, and under which nothing 
has been done, expire on the day to which they were made returnable. 
They no longer confer any authority; an attempt to act under them is a 
nullity, and new writs are necessary, if the party wishes to proceed. 
Hence we have the altas writ, and others in numerical succession indefi- 
nitely.” 

Consideration of these statements of the applicable principles of law 
leads us to the conclusion that the statutes which gave to the court power 
to adjudicate the cause, and to decree a sale of the land which would 
divest the title of the defendants, also pointed out the manner in which 
jurisdiction might be obtained and the procedure by which the defend- 
ants should be bound and their title barred, and that unless this were 
followed, the power of the court to order a valid sale would be lacking. 
The right of the plaintiff to the relief sought must wait on the orderly 
procedure by which it is to be judicially determined. 

The cases cited by plaintiff may not be held controlling on the facts of 
this case. In Vall rv, MeConnell, 211 N. C., 258, and Stafford r. Gallops. 
123 N. C., 19, where Judgments were entered within ten days of the 
service of the summons, it was held that the irregularity was not fatal 
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as the defendants in those cases had been duly served, and the clerk was 
not bound to dismiss the action, but should allow the statutory time for 
appearance. 

In Morrison v. Lewis, 197 N. C., 79, 147 S. E., 729, the action in 
Guilford was dismissed on the ground that there was another suit for the 
same cause between the same parties pending in Surry. It appeared 
that in the Surry suit the summons, though issued before the one in 
Guilford, was served after the return date. But it was held that, noth- 
ing else appearing, the action was regarded as pending from the time 
the summons left the clerk’s office for the purpose of being served. In 
that case it was said in the opinion by Chief Justice Stacy: “Of course, 
if the summons be not served on or before the day fixed for its return, a 
discontinuance of the action results therefrom. Neely v. Minus, 196 
N. C., 345. And if a discontinuance be worked by failure to serve the 
summons by the return date, and not until that time, 1t would seem to 
follow that the action was pending from the time the summons left the 
elerk’s hands for the purpose of being served.” 

In Vick v. Flournoy, 147 N. C., 209, 60 S. E., 978, 1t was held that 
the absence of a seal on a summons to be served out of the county would 
not be fatal when the defendants were properly served and thus had 
lawful notice of the action. It was said: “If the officer has acted with- 
out it, the absence of a seal is only an irregularity, which may be cured 
now by having the seal affixed.” 

While the summons in this case was attempted to be served on the 
defendants more than thirty days after the date of its issuance and they 
thus had actual knowledge of the proceeding, this alone may not be held 
sufficient to bind them. There was neither waiver nor voluntary appear- 
ance. The defendants had the right to rely on the invalidity of the 
service. However, subsequently, notice to show cause why the original 
decree should not be confirmed and the service of summons adjudged 
sufficient was duly served on the defendants, and some of them answered. 
Thus it would seem that all the defendants are now in court. While 
this would not have the effect of validating the original] decree which 
vas rendered without proper service, Monroe v. Niven, 221 N. C., 362, 
20 S. E. (2d), 311, it is open to the defendants to set up such defenses, 
and equally to the plaintiffs to file such pleas as they may be advised 
are proper in the premises. 

As the court below declined to rule on the question of equitable estoppel 
raised by movant, holding that the only question presented was the 
sufficiency of the service of the original summons, it is still open to the 
plaintiffs to show facts which would support such a plea. 

On the record the judgment of the Superior Court must be 


Affirmed. 
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MARY WATKINS BAIRD v. MARIA REID BAIRD anp MRS. C. A. BAIRD, 
and 
CAMPBELL A, BAIRD, JR., v. MARIA REID BAIRD anp MRS. C. A. 
BAIRD. 


(Filed 15 December, 1948.) 
1. Courts § 12— 


Where an action for damages, resulting from an automobile accident, is 
tried in the courts of this State, based on alleged negligence occurring in 
another state, the standard of conduct of the parties must be measured by 
the lez loci delicto, in ascertaining the liability of defendants. The leg 
fori applies to procedure only. 


2. Automobiles § 23— 


The negligent conduct of the driver of an automobile. who is operating 
the car with the permission, if not at the request of the owner, who is 
present and has the legal right to control its operation, is imputable to the 
owner. The fact that the owner falls asleep and refrains from directing 
its operation does not change the owner’s right or limit liability. 


3. Automobiles §§ 9a, 18g— 


The mere fact that the driver of an automobile goes to sleep, while 
driving, is a proper basis for an inference of negligence, sufficient to make 
out a prima facie case and to support a recovery for injuries sustained by 
another thereby, if no circumstances tending to excuse or justify his 
conduct are proven. 


4. Trial § 29b: Appeal and Error § 6b— 


An exception to the court’s charge, that it failed to state in a plain and 
correct manner the evidence and law arising thereon as provided in C. 8., 
564. is a broadside exception and presents no question for decision. 


AppEaL by defendants from Bobbitt, J., at March Term, 1943, of 
GuinForD. No error. 

Civil actions for damages for personal injuries, consolidated for trial 
by consent. 

The plaintiffs are the sister and brother of the defendant, Maria Reid 
Baird (the driver of the automobile at the time of the accident), and the 
daughter and son of the defendant, Mrs. C. A. Baird, the owner of the 
automobile. 

On 15 August, 1941, plaintiff, Mary Watkins Baird, and defendants 
went from New York to East Orange, N. J., where they were joined by 
the plaintiff, Campbell A. Baird, Jr. There Mrs. Baird got her auto- 
mobile, left in East Orange some days before, and invitec. plaintiffs and 
Maria Reid Baird to accompany her on an automobile trip to Niagara 
Falls, New York. They left East Orange late in the afternoon with the 
male plaintiff driving. He drove until one or two o’clock a.m., when 


N.C.] FALL TERM, 1943. 731 


BarIRD v. BAIRD. 


they stopped for “supper.” After eating, the trip was resumed with the 
feme plaintiff at the wheel. A blister on her foot interfered with her 
operation of the machine. So, shortly after leaving Painted Post, the 
defendant, Maria Reid Baird, relieved her and drove (approximately 
21% hours) until the accident happened, about 5:30 a.m. 

The automobile ran partly off the road and into a telephone pole with 
such force as to cause considerable damage to the automobile. Each 
plaintiff suffered certain personal injuries. The automobile left the road, 
a four-lane highway, at an angle, and when it stopped it was not entirely 
off the hard surface. At the time, the defendant, Mrs. Baird, asked 
Maria Reid Baird what happened, and she replied: “I guess I went to 
sleep,” or “I went to sleep.” Both plaintiffs were asleep in the car for 
some time prior to and at the time of the accident. Some twenty or 
thirty minutes before the accident plaintiff, Mary Watkins Baird, woke 
up and asked the driver if she was sleepy, and she said that she was not. 

In each case issues were submitted to and answered by the jury in 
favor of plaintiff. From judgments on the verdicts defendants appealed. 


Smith, Wharton & Jordan for plaintiffs, appellees. 
Sapp & Sapp for defendants, appellants. 


BarNuHILL, J. The accident occurred in the State of New York. 
Hence, in ascertaining the liability of defendants, the standard of con- 
duct of the parties must be measured by the law of that State. Harrison 
v. R. R., 168 N. C., 382, 84 8. E., 519; Hale v. Hale, 219 N. C., 191, 
13 S. E. (2d), 22; Russ v. R. B., 220 N. C., 715, 18 S. E. (2d), 130. 
“The actionable quality of the defendant’s conduct in inflicting injury 
upon the plaintiff must be determined by the law of the place where the 
injury was done.” Howard v. Howard, 200 N. C., 574, 158 S. E., 101. 
The lex fort applies as to procedure only. Clodfelter v. Wells, 212 N. C., 
823, 195 S. E., 11; Howard v. Howard, supra. 

“Every owner of a motor vehicle . . . operated upon a public highway 
shall be liable and responsible for . . . injuries to person or property 
resulting from negligence in the operation of such motor vehicle . . . in 
the business of such owner or otherwise, by any person legally using 
or operating the same with the permission, express or implied, of such 
owner.” Sec. 59, N. Y. Vehicle and Traffic Law, ch. 54, Laws 1929, 
sec. 59, ch. 71, Consol. Laws. 

Maria Reid Baird was operating the automobile with the permission, 
if not at the request, of the owner. The owner, Mrs. Baird, was present 
and had the legal right to control its operation. The negligent conduct, 
if any, of the driver, was imputable to her, The mere fact that she chose 
to fall asleep in the rear seat and refrained from directing its operation 
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did not change her rights or limit her lability. Gochee v. Wagner, 257 
N. Y., 844, 178 N. E., 553; Cherwein v. Getter, 272 N. Y., 165, 5 N. E. 
(2d), 185. 

It is true that the trip began in New Jersey, and the laws of New 
York have no extra-territorial application. Even so, the accident oc- 
curred in New York. So soon as the parties crossed the State line they 
proceeded under the law of that State. 

If a driver of an automobile falls asleep while engaged in the opera- 
tion of the car and as a result a wreck occurs, is he guilty of such negli- 
gence as will support a recovery for injuries sustained by a passenger ? 
No New York decisions discussing or deciding this question have been 
called to our attention. We have discovered none. But in Nelson v. 
Nygren, 259 N. Y., 71, 181 N. E., 52, the passenger went to sleep and 
while he was sleeping the accident happened. Upon being sued the 
owner pleaded the contributory negligence of the passenger. It was held 
that the issue was properly submitted to the jury. In discussing the 
question the Court says: 

“Who is to answer that question, the court or the jury? We believe 
it is for the jury to determine. The question of contributory negligence 
ordinarily is a question of fact. It is only when there is no dispute upon 
the facts and only one conclusion to be drawn therefrom that it may be 
decided as a question of law. To decide as a matter of law that if a 
guest, under circumstances like those in this case, should go to sleep in 
an automobile, he would be guilty of contributory negligence, would be 
to disregard realities and situations growing out of modern conditions.” 

Whatever duty may rest upon a passenger, the duty to keep a careful 
lookout and to exercise ordinary care in the operation of an automobile 
rests primarily upon the driver. Ordinarily, one cannot go to sleep 
while driving an automobile without having relaxed the vigilance which 
the law requires, and it lies within his own control to keep awake or to 
cease from driving, and so the mere fact of his going to sleep while 
driving is a proper basis for an inference of negligence sufficient to make 
out a prima facie case against him for injuries sustained by another 
while so driving and sufficient for a recovery if no circumstances tending 
to excuse or justify his conduct are proven. i Blashfield Auto. L. & P., 
p. 466. Usually he has the choice either to keep awake or to cease 
driving. Whether he is actually negligent in the particular case is 
usually a question of fact for the jury. 4 Blashfield Auto..L. & P., 
p. 158. 

The approach of sleep, “tired nature’s sweet restorer,” 1s usually indi- 
cated by certain premonitory symptoms, and does not come upon one 
unheralded. His negligence, if any, lies in the fact that he does not heed 
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the indications of its approach or the circumstances which are likely to 
bring it about. 1 Blashfield Auto. L. & P., 466. 

Presumably the driver had been awake since the morning of the pre- 
ceding day. She had been traveling almost continuously, mostly during 
the night, for about twelve hours. She had been driving 24 hours 
during the early morning. There was reason for her to anticipate a 
state of drowsiness and the resulting lack of alertness. She admitted 
that she fell asleep while driving. 

If, as against a passenger, such circumstances are sufficient to make 
out a prima facie case on the issue of contributory negligence, Velson 
v. Nygren, supra, a fortiori, they constitute evidence of negligence on the 
part of the driver. Hence, the issue of negligence as well as the issue 
of contributory negligence was properly submitted to the jury. 

The court instructed the jury “that the mere fact that the defendant, 
Maria Reid Baird, went to sleep and lost control of the car, if you find 
this to be the facts, would not in itself and standing alone make her 
guilty of negligence.” It then charged as follows: 

“Tf the plaintiffs have satisfied you from the evidence and by its 
greater weight that the defendant, Maria Reid Baird, drove the auto- 
mobile and went to sleep while driving, and that prior thereto she had 
driven it under circumstances when she knew or in the exercise of due 
care should have known that she had become sleepy and drowsy; and if 
the plaintiffs have further satisfied you from the evidence and by its 
greater weight that in so doing the defendant, Maria Reid Baird, failed 
to exercise due care to keep a proper lookout and failed to exercise due 
care to keep the automobile under proper control, the Court instructs you 
that such conduct on the part of Maria Reid Baird would constitute 
negligence. And if the plaintiffs have further satisfied you from the 
evidence and by its greater weight that such negligence on the part of 
the defendant, Maria Reid Baird, caused the automobile to leave the 
highway and strike a telephone pole and was the proximate cause or one 
of the proximate causes of the injuries to the plaintiffs, the Court in- 
structs you that it would be your duty to answer the first issue in each 
ease YES.” 

This, we apprehend, is a correct statement of the New York rule. 
Exception thereto cannot be sustained. 

The defendants except “for that his Honor, in charging the jury, did 
not state in a plain and correct manner the evidence given in the case 
and declare and explain the law arising thereon, as provided by Consol1- 
dated Statutes, Section 564.” This is a broadside exception and is too 
general and indefinite to present any question for decision. S. v. Dillrard, 
ante, 446, and cases cited. 
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We have examined the other exceptive assignments of error. In them 
we find no cause for disturbing the verdicts and judgments. 

As heretofore. stated, this decision is bottomed on our understanding of 
the pertinent New York law. It becomes a precedent on that question, 
but not on the law of negligence in this State. 

No error, 


W. R. WILLIAMS, ADMINISTRATOR WITH THE WILL ANNEXED OF OCTAVIA 
RAND, v. PARKER B. RAND, W. K. RAND, THOMAS R. RAND, MRS. 
EUGENE C. ANDERSON, MRS. KATHERINE R. BERNHARD, ROB- 
ERT LEF RAND, W. R. WILLIAMS, C. L. WILLIAMS, HERBERT K. 
WILLIAMS, WILLIAM E. RAND, KENAN RAND, E. G. RAND, C. H. 
RAND, WILLIAM R. RAND, HUBERT RAND anp MRS. LINDA RAND 
BURTON. 

(Filed 15 December, 1948.) 

1. Wills § 31— 


The cardinal principle in the interpretation of wills is to discover the 
intent of the testator, looking at the instrument from its four corners, and 
to give effect to such intent, unless contrary to some rule of law or at 
variance with public policy. 


2. Same— 


In construing a will, the entire instrument. should be considered; clauses 
apparently repugnant should be reconciled; and effect given where possi- 
ble to every clause or phrase and to every word. And words should be 
given their primary or ordinary meaning. 


8. Same— 


It is permissible, in order to effect a testator’s intention or to ascertain 
his intention, for the court to transpose words, phrases, or clauses; and 
the court may disregard or supply punctuation. 


4, Same— 


even words, phrases and clauses will be supplied, in the construction of 
a will, when the sense of the phrase or clause in question, as collected 
from the context, manifestly requires it. 


5. Wills § 34— 

By the use in a will of the words: “To my beloved brother, W. K. 
Rand, Durham, N. C., I bequeath my interest in ‘Apt. House,’ 125 Blood- 
worth St., Raleigh, N. C.—also ™% stock in Carolina Power & Light Co. 
after burial expenses—and putting plot in Oakwood Cemetery in perpetual 
care, the remainder, if there should be any, to be equally divided among 
the other brothers and sister (Mrs. Eugene Anderson),” the testatrix 
clearly intended to give her interest in the apartment house and also 1% of 
all of her stock in the company named to her brother W.; and the re- 
mainder of the stock in said company, if there should be any after burial 
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expenses and putting the cemetery plot in perpetual care, to be equally 
divided among her other brothers and sister, Mrs. E. A. 


APPEAL by plaintiff from Burney, J., at June Term, 1943, of Wake. 

This is an action brought pursuant to the provisions of the Uniform 
Declaratory Judgment Act, chapter 102, Public Laws 1931, N. C. Code 
of 1939 (Michie), section 628 (a), et seq., for the construction of the 
holograph will of Miss Octavia Rand. 

The parties waived a jury trial and agreed that his Honor should 
hear the evidence, find the facts, and render a declaratory judgment 
thereon. 

The plaintiff appealed from the judgment entered below, and assigned 
error. 


D. B. Teague for plaintrff. 
No counsel for defendants. 


Denny, J. The question presented on this record is the proper con- 
struction of the first sentence of Miss Rand’s holograph will, which 
reads as follows: “To my beloved brother, W. K. Rand, Durham, N. C., 
I bequeath my interest in ‘Apt. House,’ 125 Bloodworth St., Raleigh, 
N, C.—also 4% stock in Carolina Power & Light Co. after burial ex- 
penses—and putting plot in Oakwood Cemetery in perpetual care, the 
remainder, if there should be any, to be equally divided among the other 
brothers and sister, (Mrs. Eugene Anderson).” Prior to the death of 
the testatrix she executed a deed to her brother, W. K. Rand, for her 
interest in the Apartment House referred to above. 

His Honor held that the proper interpretation of the above sentence 
was “that the said testatrix, Octavia Rand, bequeathed one-half of her 
stock in Carolina Power & Light Company by her said last will and 
testament to her brother, W. K. Rand, and the other half of her said 
stock in Carolina Power & Light Company to her brothers, Parker B. 
Rand and Thomas R. Rand, and her sister, Mrs. Eugene Anderson, 
subject to payment of burial expenses and putting plot in Oakwood 
Cemetery in perpetual care,” and entered judgment accordingly. 

The plaintiff contends his Honor’s interpretation is clearly erroneous 
and was not an interpretation of the language used in respect to the 
stock in the Carolina Power & Light Company, but was based upon a 
transposition of clauses in the will so as to completely change its mean- 
ing and rewrite the will. 

The plaintiff suggests two constructions of the sentence under consid- 
eration, neither of which was adopted by the court below: (1) That 
Miss Rand, by her will, intended to give to her brother, W. K. Rand, 
one-half of her stock in Carolina Power & Light Company, after the 
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payment of her burial expenses and putting plot in Oakwood Cemetery 
in perpetual care had been provided for therefrom; the remainder, or 
one-half of her stock in Carolina Power & Light Company, to be equally 
divided among the other brothers and sister, Mrs. Eugene Anderson. 
(2) That Miss Rand gave to her brother, W. K. Rand, one-half of her 
stock in Carolina Power & Light Company, as a trustee, the proceeds 
thereof to be used by him to pay the burial expenses of the testatrix 
and in putting plot in Oakwood Cemetery in perpetual care, and the 
remainder of such half of her stock, if there should be any, to be equally 
divided among the other brothers and sister, Mrs. Anderson. That as 
to the other one-half of the stock owned by the testatrix in the Carolina 
Power & Light Company, she died intestate. 

“The cardinal principle in the interpretation of wills is to discover 
the intent of the testator, looking at the instrument from its four corners, 
and to give effect to such intent, unless contrary to some rule of law or 
at variance with public policy.” Heyer v. Bulluck, 210 N. C., 321, 186 
S. E., 356; Welliamson v. Cox, 218 N.C., 177, 10 8. E. (2d), 662; Smith 
v. Mears, 218 N. C., 198, 12 S. E. (2d), 649; Culbreth v. Carson, 220 
N. C., 717, 18 S. FE. (2d), 186; 28 R. C. L., 211. 

In order to adopt the first suggested construction of this will, it would 
be necessary to strike out or completely ignore the effect of the clause 
“if there should be any,” since this clearly modifies ard relates to the 
words “the remainder.” If the other brothers and sister, Mrs. Eugene 
Anderson, are to receive whatever property is referred to as “the remain- 
der,” then such property is subject to deductions for burial expenses and 
putting plot in Oakwood Cemetery in perpetual care. We think the 
language used by the testatrix expresses the intention to have “the 
remainder,” first subjected to the charges referred to therein, and the 
residue of the remainder, if there should be any, to go to these legatees. 
To hold otherwise would give these legatees a larger bequest than was 
contemplated by the testatrix. 

The second suggested construction is equally untenable. While it 
appears from the record herein that the testatrix disposed of only a part 
of her property by the will under consideration, and died intestate as to 
the other part, in construing a will the presumption against intestacy 
justifies an interpretation of the present instrument to the effect that the 
testatrix intended to bequeath all her stock in Carolina Power & Light 
Company, and we so hold. Coddington v. Stone, 217 N. C., 714,98. E. 
(2d), 420; West v. Murphy, 197 N. C., 488, 149 S. E., 731; Smith v. 
Creech, 186 N. C., 187, 119 S. E., 3; Crouse v. Barham, 174 N. C., 460, 
93S. E., 979; Austin v. Austin, 160 N. C., 367, 76 S. E., 272; Powell 
vt, Woodcock, 149 N. C., 235, 62 S. E., 1071. Furthermore, we do not 
think the language used by the testatrix in her will supports an interpre- 
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tation to the effect that she intended to create a trust and that her 
brother, W. K. Rand, as trustee, was to recelve and dispose of the prop- 
erty, pay the burial expenses, put the plot in Oakwood Cemetery in 
perpetual care, and to equally divide the remainder, if there should be 
any, among the other brothers and sister, Mrs. Eugene Anderson. 

In construing a will, the entire instrument should be considered ; 
clauses apparently repugnant should be reconciled; and effect given 
where possible to every clause or phrase and to every word. “Every 
part of a will is to be considered in its construction, and no words ought 
to be rejected if any meaning can possibly be put upon them. Every 
string should give its sound.” Hdens v. Williams, 7 N. C., 81; Lee v. 
Lee, 216 N. C., 349,48. E. (2d), 880; Bell v. Thurston, 214 N. C., 231, 
199 8S. E., 938; West v. Murphy, supra; Roberts v. Saunders, 192 N. C., 
191, 184 S. E., 451; Snow v. Boylston, 185 N. C., 321, 117 S. E., 14; 
Hinson v. Hinson, 176 N. C., 6138, 97 8. E., 465; Bowden v. Lynch, 173 
N. C., 208, 91 S. E., 957; Satterwaite v. Wilkinson, 173 N. C., 38, 
91S. E., 599; McCallum v. McCallum, 167 N. C., 311, 83 S. E., 350; 
Alexander v. Alexander, 41 N. C., 231; 28 R. C. L., 217. 

It is permissible, in order to effectuate a testator’s intention, or to 
ascertain a testator’s intention, for the court to transpose words, phrases 
or clauses. Heyer v. Bulluck, supra; Washburn v. Biggerstaff, 195 
N. C., 624, 148 8S. E., 210; Gordon v. Ehringhaus, 190 N. C., 147, 129 
S. E., 187; Crouse v. Barham, 174 N. C., 460, 93 S. E., 979; Baker v. 
Pender, 50 N. C., 351. 

Likewise, to effectuate the intent of the testator, the court may disre- 
gard or supply punctuation. Carroll v. Herring, 180 N. C., 369, 104 
S. E., 892; Bunn v. Wells, 94 N. C., 67; Stoddart v. Golden, 3 A. L. R., 
1060, 178 Pac., 707. Even words, phrases and clauses will be supplied 
in the construction of a will when the sense of the phrase or clause in 
question, as collected from the context, manifestly requires it. Washburn 
v. Biggerstaff, supra; Gordon v. Ehringhaus, supra; Crouse v. Barham, 
supra; Howerton v. Henderson, 88 N. C., 597; Dew v. Barnes, 54 N. C.,, 
149; Sessoms v. Sessoms, 22 N. C., 453. 

Walker, J., speaking for the Court, in the case of Carroll v. Herring, 
supra, said: “The primary object in interpreting all wills is to ascer- 
tain what testator desired to be done with his estate, and if it can be 
found in the language of the document, his intention always controls. 
It has been said that the cardinal rule of interpretation 1s that we 
should seek first and throughout for the testator’s intention, as expressed 
in his will, and in doing so any obscurity or doubt as to the meaning 
may be cleared up by giving words their primary or ordinary significa- 
tion, and so moulding the language by repeating, supplying, transferring, 
or substituting words and sentences, and so arranging them in a reason- 
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able manner and with proper punctuation as will more clearly disclose 
the true intent and meaning. 40 Cyc., 13886-1405.” 

We think his Honor correctly interpreted the mtention of the testa- 
trix. The meaning of the sentence under consideration, as constructed 
by the testatrix, 1s somewhat obscure, however, if the rules of construc- 
tion applicable to the transposition of clauses, the supplying of words, 
and the latitude allowed in punctuation, in the interpretation of a will, 
are observed, the intent of the testatrix becomes clear. Applying these 
rules, the expressed intention of the testatrix may be more clearly stated 
as follows: To my beloved brother, W. K. Rand, Durham, N. C., I 
bequeath my interest in “Apt. House,” 125 Bloodworth St., Raleigh, 
N. C., also % stock in Carolina Power & Light Co., the remainder (of 
the stock in Carolina Power & Light Company), if there should be any, 
after burial expenses and putting plot in Oakwood Cemetery in perpetual 
care, to be equally divided among my other brothers and sister, Mrs. 
Eugene Anderson. 

The judgment of the court below is 

Affirmed. 


PETE CHASON y. JESSIE MARLEY anp LENA MARLEY. 


(Filed 15 December, 1948.) 
1. Pleadings § 8a— 


The meaning of C. S., 506, is that the complaint shall contain the mate- 
rial, essential, and ultimate facts upon which the right of action is based, 
and not collateral or evidential facts, which are only to be used to prove 
and establish the ultimate facts. 

2. Pleadings § 29: Specific Performance § 4— 


, 


In a suit for the specific performance of a contract to convey land, 
where the complaint alleges in detail a large number of receipts from 
defendant to plaintiff. constituting written memoranda of the contract 
to convey, signed by defendant. there was error in allowing a motion to 
strike such allegations. 


3. Same— 


Allegations of a complaint, in a suit for specific performance. detailing 
large numbers of payments and other matters wholly evidential or repeti- 
tious, are properly stricken on motion. 


APPEAL by plaintiff from Johnson, Special Judge, at August Term, 
1943, of Ropreson. Modified and affirmed. 

Civil action for specific performance of a contract to convey land, 
heard on motion to strike allegations in the complaint. 
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In allegations (1) to (5), inclusive, plaintiff alleges the material, 
essential, and ultimate facts upon which his cause of action is based. 
In paragraph (6) he alleges that the defendants accepted payments upon 
the contract of sale “and executed and delivered to this plaintiff receipts 
and memorandums, in writing, with respect thereto as follows:’ He 
then lists in detail twenty-three receipts for “principal and interest.” 

Having alleged in paragraph (5) that he has “paid to the defendants 
upon the installments upon the aforesaid purchase price of the said 
lands, together with the interest thereon, and has likewise paid to the 
defendants the taxes annually levied and assessed against the same, and 
insurance premiums upon the insurance upon the buildings situated 
thereon, as will more fully appear hereafter, and has at all times 
promptly and fully complied with and carried out the terms of the afore- 
said contract and agreement on his part,” in paragraphs (7) to (15), 
inclusive, he undertakes to allege in detail the checks paid on install- 
ments, Insurance premiums and taxes paid, and other evidence relied 
upon by him to support the allegation that he has in all respects com- 
plied with said contract. 

In paragraph (17) he alleges his legal right to a decree of specific 
performance. 

The defendants, after answering, appeared and moved to strike para- 
graphs (6) to (15), inclusive, and paragraph (17). The motion to 
strike was allowed, and plaintiff excepted and appealed. 


F. D,. Hackett, Jr., and Varser, McIntyre & Henry for the plaintiff, 
appellant. 
Robert H. Dye for the defendants, appellees. 


Barnuiti, J. The oft-repeated pertinent provision of C. S., 506, is: 
“The complaint must contain—(2) a plain and concise statement of the 
facts constituting a cause of action, without unnecessary repetition; and 
each material allegation must be distinctly numbered.” 

This means that the material, essential, and ultimate facts upon which 
the right of action is based should be stated, and not collateral or eviden- 
tial facts, which are only to be used to establish the ultimate facts. The 
plaintiff should allege all the material facts, the ultimate facts which 
constitute the cause of action—but not the evidence to prove them. 
McIntosh P. & P., 389, sec. 379; Winders v. Hill, 141 N. C©., 694, 54 
S. E., 440; Sams v, Price, 119 N. C., 572, 26S. E., 170; Revis v. Ashe- 
ville, 207 N. C., 287, 176 S. E., 738; Hosiery Mill v. Hosiery Mills, 
198 N. C., 596, 152 S. E., 794. With few exceptions, only the facts to 
which the pertinent legal or equitable principles of law are to be applied 
are to be stated in the complaint. McIntosh P. & P., 388, sec. 379; 
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Moore v. Hobbs, 79 N. C., 585; Webb v. Hicks, 116 N. C., 598, 215. E., 
672; Lassiter v. Roper, 114 N. C., 17, 18 8. E., 946; Crump v. Moms, 
64 N. C., 767; Insurance Co. v. Smathers, 211 N. C., 378, 190 S. E., 
484; Woodley v. Combs, 210 N. C., 482, 187 S. E., 762; Poovey v. 
Hickory, 210 N. C., 630, 188 8. E., 78. 

When a complaint is drawn in accord with the statute and states a 
cause of action, evidence of the facts alleged is admissible. It does not 
follow that it is either necessary or proper to allege any and every fact 
evidence of which will be competent at the hearing. 

Measured by these principles of law, we are constrained to hold that 
the complaint contains many immaterial and redundant allegations 
which were properly stricken. 

Apparently, the careful and painstaking judge below was inadvertent 
to the language in paragraph (6) which alleges that the checks listed 
constitute memoranda of the contract to convey. A written memoran- 
dum of the contract to convey, signed by the parties sought to be charged, 
is essential to plaintiff’s cause of action. Lewis v. Murray, 177 N. C., 
17, 97 S. E., 750; Burriss v. Starr, 165 N. C., 657, 81 S. E., 929; Smith 
v. Joyce, 214 N. C., 602, 200 8S. E., 481. He may allege such as one 
of the ultimate facts relied upon. This he undertakes to do. The alle- 
gation should not be stricken. 

This was a motion to strike and not a demurrer. Hence the sufi- 
ciency of the instruments alleged in this paragraph as memoranda in 
writing is not challenged. That is a question to be decided at the 
hearing. 

Paragraph (17) is an allegation of law and fact. In so far as it 
alleges that the plaintiff is ready, able, and willing to comply with his 
contract it is repetitious. From the striking of this paragraph plaintiff 
suffers no harm. 

The answer of the defendants is of record. The admissions therein, 
as they may be explained by the allegations in the complaint, are still 
available to plaintiff. The order striking allegations in the complaint 
does not render such allegations incompetent as evidence in explanation 
of admissions made in the answer. 

The judgment below must be modified in accordance with this opinion. 

Modified and affirmed. 


N.C.] FALL TERM, 1943. 741 


STATE t. Epps. 


STATE v. M. W. EPPS anp NELSON EPPS. 
(Filed 15 December, 19438.) 


1. Criminal Law § 52b— 


When defendants in a criminal prosecution, at the close of the State’s 
evidence, move to dismiss and for nonsuit, C. S., 4648, and, after these 
motions are overruled, introduce evidence but fail to renew such motions 
at the close of all evidence, the exceptions to the refusal of such motions 
at the close of the State’s evidence are waived. 


2. Larceny §§ 1, 8— 


Upon a prosecution for larceny of hogs, the evidence tending to show 
that prosecutor’s hogs were left at large and wandered off to the premises 
of one of defendants, where they were secured by this defendant and 
taken by both defendants to a near-by town and sold, there is no error 
in a charge by the court that, if defendants took the hogs with intent to 
deprive the rightful owner thereof and dishonestly and fraudulently 
appropriated them to their own use and disposed of them, they would be 
guilty of larceny. 


3. Larceny §§ 5, 8— 


Where the evidence, in a prosecution of two persons for larceny of hogs, 
tended to show that one defendant secured the hogs wandering on his 
premises, and that he with the second defendant took the hogs to a near-by 
town and sold them, there is no error in a charge that before any pre- 
sumption would arise that the second defendant was the thief, that is 
presumption from possession, the jury must be satisfied beyond a reason- 
able doubt that the second defendant was in possession of the hogs, and 
that they were in his custody and subject to his control and disposition. 


4. Appeal and Error § 29— 


Exceptions not set out in appellant’s brief are taken as abandoned. 
Rule 28. 


APPEAL by defendants from Bone, J., at May Term, 1943, of Ropzson. 

The defendants were convicted of the larceny of three hogs, the prop- 
erty of Henry Hunt. 

The State’s evidence tended to show that Henry Hunt owned three 
hogs, that he left his home on Monday, 25 October, 1942, to attend the 
funeral of his daughter, leaving the hogs running at large about his 
home; that upon his return to his home the next day, Tuesday evening, 
he found his hogs had disappeared; that two weeks later the hogs were 
located at Rowland, where two of them had been sold to Harmonia King, 
and one of them to John Thompson; Harmonia King and John Thomp- 
son purchased the hogs from M. W. Epps and Nelson Epps, “although 
M. W. Epps did the talking and transacted the business”; subsequently 
two of the hogs were returned to Henry Hunt, but the third one was not 
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so returned as it had been butchered; and the mother of the defendants, 
in their presence, paid to Henry Hunt $50.00 to “compromise the case.” 

The defendants’ evidence tended to prove that the three hogs of Henry 
Hunt alleged to have been stolen were running at large, came upon the 
farm of the defendant, M. W. Epps, and were doing damage to his crops, 
and after this had been going on for ten or fifteen days, M. W. Epps 
shut the hogs up for a few days, made inquiry as to whose hogs they 
were, and not finding this out he carried them to Rowland and sold them 
to pay for the damage they had done to his crops; that M. W. Epps did 
not know whose property the hogs were when he sold them; that Nelson 
Epps, while he went with his brother, M. W. Epps, to Rowland when he 
sold the hogs, did not know for what purpose M. W. Epps was going 
until he came to Nelson Epps’ home to get him to take him to Rowland; 
that the hogs were sold at Rowland in broad daylight at 2 o’clock p.m.; 
that when M. W. Epps learned that the hogs belonged to Henry Hunt 
he returned to Rowland and paid back to Harmonia King and John 
Thompson what they had paid him for the hogs, procured the return of 
two of the hogs to Hunt, and paid Hunt for the hog which had been 
slaughtered and could not be returned; that M. W. Epps lived on his 
own farm near the farm of Henry Hunt, and Nelson Epps lived on a 
farm adjoining the farm of M. W. Epps. 

The jury returned a verdict as to both of the defendants of guilty of 
larceny as charged in the bill of indictment, and from judgment of 
imprisonment predicated on the verdict the defendants appealed, assign- 
ing error. 


Attorney-General McMullan and Assistant Atlorneys-General Patton 
and Rhodes for the State. 


J. HB. Carpenter for defendants, appellants. 


ScuEencx, J. While there are other exceptions in the record only four 
are set out in the appellants’ brief. Those not so set out in their brief 
are taken as abandoned by the appellants. Rule 28, Rules of Practice 
in the Supreme Court, 221 N. C., 562. 

Exceptions Nos, 11 and 12 relate to the refusal of the trial judge to 
sustain the respective motions to dismiss the action and for judgment of 
nonsuit lodged by each of the defendants when the State had produced 
its evidence and rested its case. C. S., 4643. After these motions had 
been overruled the defendants introduced evidence but did not renew their 
motions to dismiss the action and for judgment of nonsuit. When the 
motions Were not renewed after all the evidence in the case was con- 
eluded the defendants waived their exceptions to the refusal of the motions 
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made at the close of the State’s evidence. S. v. Chapman, 221 N. C., 157, 
and cases there cited. 

Exception No. 17, set out in the appellant’s brief is to an excerpt 
from his Honor’s charge as follows: “If Henry Hunt owned the three 
hogs in question and they were left on his premises by him and they got 
out, or by some means got from his place over to the premises of the 
defendant, Matthew Epps, and were on his premises, and Matthew Epps 
seeing them there and having in his mind the intent to take them and 
to deprive the owner, whoever he might be, of his rightful property and 
to dishonestly and fraudulently appropriate the hogs to his, Matthew 
Epps’, own use, and with that intent in his mind, took these hogs up and 
carried them away and disposed of them, he would be guilty of larceny 
as much so as if he had taken them from the premises of Henry Hunt, 
because if the hogs got out and wandered over to Matthew Epps’ place, 
they were still constructively in the possession of the owner, Henry 
Hunt.” This exception cannot be sustained. The excerpt to which it is 
addressed is in substantial accord with the excerpt from the charge in 
S. v. Holder, 188 N. C., 561, which was upheld by this Court, and was 
as follows: ‘Where property is lost and a person finds it, then the duty 
of the finder is to keep the property for the purpose of finding the owner 
and he must use reasonable means for the purpose of finding the owner. 
If he keeps it and keeps it intact for the owner, he has a right to do that, 
but if the property is not abandoned but is left by accident or lost and 
a person finds it and he takes it with the intention at the time of taking 
it to steal it, he is just as guilty of larceny as if he had gone in the night- 
time and stolen it secretly.” 

Exception No. 18, set out in the appellant’s brief, 1s to an excerpt from 
his Honor’s charge as follows: “Now, the evidence here tends to show 
that Matthew Epps and Nelson Epps were together down at Harmonia 
King’s and had the hogs, sold them to her; however, Harmonia King 
testified that Matthew Epps did most of the talking. I do not recall 
that anybody has quoted any language used or said to have been used 
by Nelson Epps. Before any presumption would arise that he was the 
thief, that is, presumption from possession, you would have to be satis- 
fied beyond a reasonable doubt that he was in possession of the hogs; 
that is to say, that they were in his custody and under his control, and 
subject to his disposition. If the hogs were stolen by Matthew Epps 
and Nelson Epps was along with him at the time that he stole them and 
was with him for the purpose of assisting and aiding and encouraging 
him in the larceny of the hogs, then he would be equally guilty with 
Matthew Epps.” 

The excerpt which the exception assails merely states that before any 
presumption could arise from the possession, the jury must be satisfied 
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beyond a reasonable doubt that Nelson Epps was in possessison of the 
hogs. The charge does not state that the possession alone was sufficient 
to convict, but, on the contrary, in the preceding paragraph it specifi- 
cally states that the presumption is merely a presumption of fact and is 
to be considered together with all the other facts and circumstances in 
the case in determining the defendants’ guilt or innocence. The defend- 
ants had no burden placed upon them by the assailed portion of the 
charge as contended by them. In truth, no mention of burden of proof 
is made therein. Brogden, J., in 8S. v. Whitehurst, 202 N. C., 681, 
writes: “Consequently physical presence at the scene of larceny is not 
deemed to be absolutely essential to conviction if it appears that the 
defendant actually ‘advised and procured the crime’ or aided and abetted 
the commission thereof.” Hoke, J., in S. v. Overcash, 182 N. C., 889, 
writes, “. . . as to this offense (larceny) our decisions are to the effect 
that there can be no accessories, but all who ‘aid, abet, advise, or procure 
the crime are principals.’”” Exception No. 18 cannot be sustained. 

We have carefully read the evidence in this case and are of the opinion 
that when read in the light most favorable to the State i: is sufficient to 
carry the case to the jury as to both defendants, even if the exception 
to the refusal to allow the motion to dismiss the case had not been waived 
by a failure to renew the motion at the conclusion of all the evidence. 

In the trial in the Superior Court, we find 

No error. 


H. P. BROWN v. THE BOARD OF COMMISSIONERS OF RICHMOND 
COUNTY, G. C. CADELL, CyHatrman; JAMES HAMER.,. JOHN C. 
MATHESON, PAUL A. BROWN anp ARTHUR CAPELL, MemMBERs. 


(Filed 15 December, 1943.) 


1, Constitutional Law § 4d: Courts § 5— 


The General Assembly, in the exercise of its permissible authority, may 
abolish a local court. 


2. Constitutional Law § 4d: Public Officers §§ 3, 5, 6— 


Upon the ratification of a valid act of the General Assembly. abolish- 
ing an elective office, both the duties and emoluments of the office termi- 
nate, 


8. Constitutional Law § 4d: Municipal Corporations § 5—- 


There is a specific constitutional prohibition against gifts of public 
money. and the Legislature has no power to compel or even to authorize 
a municipal corporation to pay a gratuity to an indiviéual to adjust a 
claim which the municipality is under no Jegal obligation to pay. N. C. 


~ 


Const., Art. I, sec. T. 


N.C.] FALL TERM, 1943. 745 


Brown v. COMBS. OF RICHMOND COUNTY. 


4. Municipal Corporations § 5— 


The Legislature may impose upon a municipality the payment of claims 
just in themselves; but the legislative determination that such obligation 
exists is not conclusive. The municipality may resort to the courts and 
there prove that no legal or equitable obligation exists against it. 


5. Municipal Corporations §§ 5, 8—- 


A municipal corporation cannot, even with express legislative sanction, 
embark on any private enterprise or assume any function which is not in 
a legal sense public, unless by a vote of the majority of the qualified 
voters therein. N, C. Const., Art. VII, sec. 7. 


6. Municipal Corporations § 11d: Public Officers § 5— 


Where the members of the governing body of a municipal corporation 
expend the funds of the municipality for a private purpose, without war- 
rant in law, they become personally liable. 


APPEAL by plaintiff from Olwe, Special Judge, at February Term, 
1943, of RicuoMonp. Affirmed. 

Petition for writ of mandamus. 

This case was here at the Fall Term, 1942. Brown v. Comrs. of Rich- 
mond, 222 N. C., 402. The essential facts there appear. 

On the hearing below the court found certain facts, concluded that 
chapter 11, Private Laws 1941, is unconstitutional, and rendered judg- 
ment denying a writ of mandamus and dismissing the action. Plaintiff 
excepted and appealed. 


W. S. Thomas, Thomas L. Parsons, and George S. Steele, Jr. for 
plaintiff, appellant. 
McLeod & Webb and William G. Pittman for defendants, appellees. 


Barnuity, J. The local court, of which plaintiff was elected presid- 
ing judge, was abolished by the General Assembly in 1939. This was a 
permissible exercise of legislative authority. Mial ». Ellington, 134 
N. C., 131, 46 S. E., 961; S. v. Jennette, 190 N. C., 96, 129 S. E., 184; 
Queen v. Comrs. of Haywood, 1938 N. C., 821, 188 S. E., 310; 12 Am. 
Jur., 53, sec. 420. 

Upon the ratification of that Act the office to which plaintiff had been 
elected became nonexistent. Both the duties and the emoluments of the 
office terminated. Plaintiff could render no further service and could 
elaim no further compensation as a legal right. Mal v. Ellington, supra. 

Hence, he has not been deprived of any property without due process 
of law and has no legal claim for salary accruing after the date the court 
ceased to exist. 

Even so, does the Legislature have authority to require a subordinate 
branch of the government to pay an individual a sum which it considers 
morally due? The answer is found in the Constitution. 
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“No man or set of men are entitled to exclusive or separate emolu- 
ments or privileges from the community but in consideration of public 
service.” Art. I, sec. 7, N. C. Const. 

This constitutes a specific constitutional prohibition against gifts of 
public money, and the Legislature has no power to compel or even to 
authorize a municipal corporation to pay a gratuity to an individual 
to adjust a claim which the municipality is under no legal obligation to 
pay. 8S Am. Jur., 85 (n. 9 for authorities); Elliott Municipal Corp. 
(3d), 305, sec. 811; 1 MeQuillin Municipal Corp., Revised, 720, 722; 
State v. Tappan, 29 Wisc., 664, 9 Am. Reports, 622; People v. Bank, 
231 N. Y., 465, 182 N. E., 231. See also Asbury v. Albemarle, 162 
N. C., 247, 78 S. E., 146. Nor may it lawfully authorize a municipal 
corporation to pay gifts or gratuities out of public funds. 38 Am. Jur., 
91, sec. 399. 

It is competent for the Legislature to impose upon a municipality the 
payment of claims just in themselves for which an equivalent has been 
received. But this power may not be extended to include the payment 
of gifts or gratuities out of public funds. 38 Am. Jur., p. 90. 

The legislative determination that an obligation exists against a 
municipality is not conclusive. The municipality may resort to the 
courts and there prove that no legal or equitable obligation exists against 
it; for the municipality cannot lawfully make an appropriation of 
public moneys except to meet a legal and enforceable claim, and can 
make no payment upon a claim which exists merely by reason of some 
moral or equitable obligation which a generous, or even a just, individ- 
ual, dealing with his own moneys, might recognize as worthy of some 
reward, 388 Am. Jur., 91, sec. 399 (n. 19). See also Hil! +, Stansbury, 
ante, 193. | 

“No county ... shall contract any debt, nor shall anv tax be levied 
or collected . . . except for the necessary expenses thereof, unless by a 
vote of the majority of the qualified voters therein.” Art. VII, sec. 7, 
N. ©. Const. ; 

A municipal corporation cannot, even with express legislative sanction, 
embark on any private enterprise or assume any function which is not 
in a legal sense public. 38 Am. Jur., 85, sec. 895 (see n. 9 for authori- 
ties). The funds of the municipality are necessarily, directly or indi- 
rectly, raised by taxation. Consequently, the expenditure of money by 
a municipality for private purposes does or may necessarily result in 
the taking of the property of individuals under the guise of taxation 
for other than public uses. In such a case it can make no difference that 
no immediate provision for taxes is made. The use of public funds for 
private purpose increases the burden of taxation as certainly as if a tax 
for a private purpose was directly levied. 38 Am. Jur., 86 (see n. 10). 


A, 
a) 
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It follows that the Legislature can neither compel nor authorize a 
municipal corporation to expend any of its funds for a private purpose 
without a majority vote of the electors of the municipality first obtained. 

The inhibition against contracting debts contained in this section of 
the Constitution is as binding upon the Legislature as upon the munici- 
pality, and it cannot do indirectly what the Constitution prohibits. <A 
debt the municipality may not contract cannot be created by legislative 
act. Lt. &. v. Commissioners, 72 N. C., 486. 

The defendant county is under no legal, equitable, or moral obligation 
to pay the amount demanded. The office held by plaintiff was abolished 
by the Legislature, and not by the county. Any wrong or injustice he 
has suffered has been at the hands of the law-making body. If, as he 
contends, it failed to investigate fully and acted on false and misleading 
information the resulting loss to plaintiff is not chargeable to the defend- 
ants. <Any attempt by them to pay the salary which would have accrued 
had the court not been abolished would constitute a gift or gratuity. 
Jn no sense is it a necessary expense. 

But, argues the plaintiff, the county is a creature of the Legislature 
and as such cannot challenge the constitutionality of an act of its creator. 
This we do not concede. But, even so, the individual defendants are the 
custodians of county funds. Upon them devolves the duty to raise by 
taxation the public revenue of the county and to direct its expenditure. 
It is they the plaintiff would have the court compel to act. If they 
expend such funds for private purposes without warrant in law they 
become personally liable. Hull v. Stansbury, supra. Surely then the 
defense is available to them, if not to the county. 

The plaintiff has failed to show a clear legal right to the remedy he 
seeks. Therefore, the judgment below must be 

Affirmed. 


STATE v. ROBERT RISING. 
(Filed 15 December, 1948.) 


1. Trial § 4: Criminal Law § 44: Appeal and Error § 37b— 


The general rule is that the allowance of a motion for continuance is 
in the sound discretion of the trial judge and not subject to review in the 
absence of abuse of discretion. 


2. Same— 


Where a criminal prosecution is continued to the next regular term and 
prior thereto called for trial at a special term, there is no error for the 
court to refuse a continuance to such regular term, on the ground of the 
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unavoidable absence of a material expert witness for defense, it appearing 
that the solicitor agreed not to offer evidence on the facts, which it was 
alleged would be denied by such absent witness, 


3. Constitutional Law § 28: Criminal Law § 46— 


There is no denial of prisoner’s right to confrontaticn, N, C, Const.. 
Art. I, see. 11. by the refusal of a motion to continue, on the ground of 
the absence of a material, expert, fingerprint witness, it appearing that 
the State’s solicitor agreed that he would not, and did not offer evidence 
as to fingerprints, 


4, Criminal Law 8§ 41g, 52b— 


The evidence of accomplices is sufficient to carry the case to the jury 
and to justify a refusal of motion to nonsuit. C. S.. 4643. 


5. Criminal Law § 48e: Appeal and Error § 37b— 


The refusal to allow accused to reopen the case and introduce further 
evidence, after the taking of evidence had been closed and solicitor’s argu- 
ment concluded, was within the sound discretion of the trial judge and 
not subject to review except for manifest abuses thereof. 


6. Trial § 33: Criminal Law § 53g— 


Exceptions to the court’s statements of the evidence are untenable, 
where it does not appear in the record that the alleged evrors were called 
to the attention of the court in time to make correction. 


AppeaL by defendant from Burney, J., at February Special Term, 
1943, of New Hanover. 

The defendant was convicted of feloniously breaking and entering the 
warehouse of the Wilmington Coca-Cola Bottling Works, Ine., with the 
intent of stealing chattels, money and valuable securities therein, and of 
the larceny of said personal property of said bottling works, and from 
judgment of imprisonment predicated on the verdict the defendant 
appealed, assigning error. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
W. L. Farmer and W. F. Jones for defendant, appellant. 


Scuenck, J. The bill of indictment upon which the defendant was 
convicted was found at the January Term, 1943, of the Superior Court 
of New Hanover County, and charged that the crime was committed 
on 138 September, 1942. At the January Term, upon the motion of the 
defendant the case was continued till the next ensuing regular term for 
the trial of criminal eases, which convened in March, 1943. Thereafter 
a special term for the trial of criminal cases was called by his Excellency, 
the Governor, to convene on 22 February, 1943. 
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At the February Special Term, when the ease was called for trial, 
the defendant lodged a motion for a continuance, which motion was dis- 
allowed, and defendant preserved exception, and stressfully presented 
this exception both in brief and oral argument on his appeal to this 
Court. 

The basis of this motion for continuance was the inability of the 
defendant to have in court as a witness one Walter C. Dean, an expert in 
fingerprint reading, who was sick in a hospital in Atlanta, Georgia. It 
was made to appear that the defendant had arranged to have this witness 
in court at the regular March Term of court, but was unable to have 
him present at the February Term. It was further made to appear that 
it was the purpose of the defendant to use the testimony of the absent 
witness to contradict evidence which the State would offer tending to 
show that certain fingerprints found on the safe, out of which the chat- 
tels and money were taken, were those of the defendant. However, the 
record discloses that the solicitor for the State agreed that he would offer 
no evidence as to fingerprints, if the case were tried at the February 
Term. In view of this agreement, the court’s refusal to allow the motion 
for continuance cannot be held for error. The general rule is that the 
allowance of a motion for continuance is in the sound discretion of the 
trial judge. S. v. Lippard, ante, 167. However, the defendant contends 
that this case falls within an exception to the general rule and is governed 
by the recent case of S. v. Farrell, ante, 321, With this contention we 
do not coneur. Farrell’s case is bottomed upon the theory that the 
defendant was denied his constitutional night of confrontation, which 
earried with it not only the right to face one’s accusers and witnesses 
with other testimony, but also an opportunity fairly to present one’s 
defense. No such situation is presented by the record in this ease. The 
only purpose for which it appears the expert witness was to be offered 
was to meet evidence of the State relative to fingerprints found on the 
safe from which the property was taken. The solicitor’s agreement to 
introduce no evidence as to fingerprints obviated any necessity for the 
testimony of the absent witness by way of confrontation or of presenting 
defendant’s defense. The exceptive assignments of error relating to the 
disallowance of the motion for a continuance cannot be sustained. 

The defendant contends that the court erred in overruling his motion 
to dismiss the action duly lodged when the State had produced its evi- 
dence and rested its case and renewed when all the evidence was con- 
cluded. (C. S., 4643.) This contention is untenable. Two witnesses, 
who were originally indicted with the defendant and who subsequently 
tendered a plea of guilty, testified that they, together with the defend- 
ant, entered the warehouse, broke open the safe, removed the money 
therefrom, and divided it among the three. This evidence alone, al- 
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though the testimony of accomplices, was sufficient to carry the case to 
the jury, and to sustain the verdict. S. v. Lippard, supra. 

We have carefully examined the other exceptive assignments of error 
in the record addressed to the admission and rejection of evidence and 
find that they are without merit. The refusal of the trial judge to allow 
the defendant to reopen the case and introduce further evidence after 
the taking of evidence had been closed and the solicitor had concluded 
his argument was referred to the sound diseretion of the trial judge, to 
be reviewed, if at all, only in the case of manifest abuse, a condition 
that is by no means presented in this record. 8S. v. Roberts, 188 N. C., 
460, 124 8. E., 8335; 5. ve. fash, 34 N. C., 382. 

The exceptive assignments of error addressed to his Honor’s charge 
principally assail the statement of the evidence made by the court. 
These assignments are untenable for the reason that it does not appear 
in the record that the alleged errors were called to the attention of the 
court to enable him to make corrections if error there was. S. v. Hobbs, 
216 N.C., 14,3 8. EB. (2d), 4815 8. oe. Wagstaff, 219 N. C., 15, 12 8. E. 
(2d), 657. His Honor was careful to tell the jury that it was their duty 
to consider all the evidence whether it was called to their attention or 
not, and to disregard what counsel, or even the court, stated the evidence 
was if such statement was at variance with their recollection thereof— 
that the jury’s recollection of the evidence should guide them in deter- 
mining the facts. 

While the entire charge does not appear in the record, we have care- 
fully examined those excerpts which do appear and we find in them 
no prejudicial error. 

In our opinion the case has been correctly tried and the judgment of 
the lower court must be afhrmed. 

No error. 


ATLANTIC COAST LINE RAILROAD COMPANY vy. CUMBERLAND 
COUNTY anp R. E. NIMOCKS, Treascurer or CUMBERLAND COUNTY. 


(Filed 15 December. 1943.) 
Taxation § 3: Constitutional Law § 4b— 


L 


The total tax assessment by a county shall not exceed the constitu- 
tional limit for general purposes, except when levied for a special purpose 
and with the special approval of the General Assembly, by special or 
general act, N. C. Const., Art. V, see. 6: and Cumberland County is author- 
ized by the Act of 1923, now C. 8., 1297 (8%), to levy annually five cents 
only on the one hundred dollar valuation, for maintaining county homes 
for the aged and infirm and for similar purposes. Conceding that C. S., 
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1297 (28), and C. S., 1335, constitute special approval of the General 
Assembly for unlimited levy for a special purpose, they are general acts 
and conflict with the provisions of the later act of 1923. 


APPEAL by defendants from Nimocks, Jr., J., at September Term, 
1943, of CUMBERLAND. 

Civil action for recovery of ad valorem taxes alleged to have been 
assessed illegally and paid under protest. 

The action being heard upon the pleadings and exhibits offered, and 
after argument of counsel, the court finds facts briefly these: (1) De- 
fendant Cumberland County levied ad valorem tax for the year 1942 at 
rate of $1.48 on the one hundred dollars property valuation for desig- 
nated purposes, including therein these items: (a) For general county 
fund fifteen cents, (b) for health fund six cents, and, (c) for poor fund 
seventeen cents. (2) Plaintiff, Atlantic Coast Line Railroad Company, 
a property owner and taxpayer in Cumberland County, paid to tax 
collector of said county, on 15 January, 19438, all of the ad valorem 
taxes assessed by said county against it, in which payment was included 
the sum of $2,487.07, representing a levy of twelve cents per hundred 
dollars valuation in the item of seventeen cents levy for poor fund or 
poor relief, which sum was paid under protest on the ground that said 
part of the levy and assessment for the poor fund or poor relief is uncon- 
stitutional and void for that it is in excess of the fifteen cents limitation. 
for State and county taxes prescribed by the Constitution of North 
Carolina, Article V, section 6, and also in excess of the special statutory 
authority for levying taxes by said county for poor fund or poor relief. 
And plaintiff duly demanded the refund thereof, and in due time insti- 
tuted this action to recover same. 

The court, being of opinion that defendant Cumberland County has 
no authority, under any special or general act of the General Assembly 
of North Carolina to levy an ad valorem tax for poor fund or poor 
relief in excess of five cents on the one hundred dollars valuation, and 
that the levy of seventeen cents for the year 1942 is unconstitutional 
and void to the extent of twelve cents per hundred dollars valuation, :so 
adjudged, and rendered judgment in favor of plaintiff and against 
defendants for the amount of tax paid under protest. 

Defendants appeal to the Supreme Court and assign error. 


Thomas W. Davis, M. V. Barnhill, Jr., and Rose, Lyon & Rose for 
plainteff, appellee. 
Robert H. Dye for defendants, appellants. 


Wrnzorne, J. Concededly five cents of the seventeen cents tax levy 
for the year 1942 made by defendant Cumberland County for poor fund 


752 IN THE SUPREME COURT. | 223 
RAILROAD tv. CUMBERLAND COUNTY. 


or poor relief is valid under C. S., 1297 (812), R. RB. v. Lenoir County, 
200 N. C., 494, 157 S. E., 610. The question is whether upon the facts 
of this case the remaining twelve cents of such levy is valid. The ruling 
of the court below in holding it to be invalid accords with our view. 

The Constitution, Article V, section 6, provides in part that: “The 
total of the State and county tax on property shall not exceed fifteen 
cents on the one hundred dollars valuation of property, except when the 
county property tax is levied for a special purpose and with special 
approval of the General Assembly, which may be done by special or 
general act...” 

The General Assembly of 1923 passed an Act, now C. S., 1297 (84), 
authorizing the boards of commissioners of the various counties in the 
State to levy annually a tax upon taxable property not to exceed five 
cents on the one hundred dollars valuation for the purpose of maintain- 
ing county homes for the aged and infirm, and other similar institutions 
—this to be in addition to any tax allowed by any special statute for the 
enumerated purposes, and in addition to the rate allowed by the Consti- 
tution. This Court, speaking of the provisions of this statute, and 
observing, in the case R. R. 1. Lenoir County, supra, that the special 
approval of the General Assembly may be expressed by a special or a 
general act, N. C. Const., Art. V, section 6, construed the words “county 
aid and poor relief” to be within the scope of the special purpose indi- 
cated in this statute, and held that the purpose so indicated is a special 
purpose within the contemplation of the constitutional provision. And 
it is noted that in this statute the General Assembly has placed a hmit 
of five cents for such levy “in addition to any tax allowed by anv special 
statute for the above enumerated purposes,” and “in addition to the rate 
allowed by the Constitution.” In other words, in addition to the rate 
of fifteen cents allowed by the Constitution, rt. V, section 6. as herein- 
above quoted, and to any rate allowed by any special statute, the board 
of commissioners may not levy for such purpose a rate in excess of five 
cents on the one hundred dollars valuation of property. 

Appellants contend, however, that the General Assemblv has provided 
by statutes, C. S., 1297 (28), and C. S., 1835, that the boards of ecom- 
missioners of the several counties in the State are authorized to provide 
by taxation for the maintenance, comfort and well orderiig of the poor, 
and that there no limit is placed upon the rate of tax the boards of com- 
missioners may levy for this purpose. Even if it be concaded that these 
acts constitute special approval of the General \ssembly for unlimited 
levy for special purpose, they are general acts and conflict with the 
provisions of the later act of 1923. They do not come within the mean- 
ing of the clause “in addition to any rate allowed by special statute” 
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which appears in the later statute. Hence, it is clear that the General 
Assembly intended to limit to five cents the tax levy for this purpose. 

Thus, when this conclusion is applied to the facts of the present case 
it appears that the county has levied the full fifteen cents allowed by the 
Constitution for general purposes, and therefore, the levy of seventeen 
cents is invalid to the extent of twelve cents. 


Affirmed. 


STATE v. NUMA HILL. 


(Filed 15 December, 1948.) 
1. Courts § 2a— 


Where the agreed case on appeal shows that the action originated in a 
municipal court and on appeal was tried in the Superior Court, the motion 
here of the Attorney-General to dismiss the appeal for lack of jurisdic- 
tion in the Superior Court is properly denied. 


2. Indictment § 15— 


In a criminal prosecution in a municipal court for the. unlawful (1) 
barter, sale, exchange, (2) transportation, (3) purchase, receipt, posses- 
sion (for the purpose of sale) of intoxicating liquors, it appearing 
(though not in the record) that the phrase “for the purpose of sale’ was 
inserted by amendment of warrant in the Superior Court, after the State 
had rested its case, conceding that the court erred in permitting such 
amendment, the error is harmless, as the jury returned a general verdict 
of guilty as charged—and there were two other counts in the warrant. 


AppEay by defendant from Olive, Special Judge, at 23 March, 1948, 
Term, of GuILForp. 

Criminal prosecution upon warrant issued in municipal court of High 
Point charging that defendant did on or about 15 May, 1942, unlaw- 
fully (1) barter, sell, give away, furnish, deliver, exchange and other- 
wise dispose of intoxicating liquors, (2) transport and import intoxicat- 
ing liquors, and (3) purchase, receive, have on hand and possess (for 
the purpose of sale) intoxicating liquors—‘‘65 pints of Federal tax-paid 
liquor against the form of the statute,” ete. It is noted that while the 
record does not so show, it 1s stated that the phrase “for purpose of sale” 
appearing in the third count above was inserted by amendment in Supe- 
rior Court after the State had introduced all its evidence and rested 
its case. 

Upon trial in said municipal court, defendant being found guilty, 
judgment was entered that he be confined in the county jail for six 
months to be assigned to work on the roads. The record proper on this 
appeal does not show any appeal entries in the municipal court. Yet in 


754 IN THE SUPREME COURT. [223 


SMALL v. DORSETT. 


the agreed case on appeal it is stated that “this action originated in the 
High Point municipal court and on appeal was tried in the Superior 
Court of Guilford County.” In Superior Court the verdict is that “the 
jury finds the defendant guilty as charged.” The court thereupon pro- 
nounced judgment that defendant be confined in the common jail of 
Guilford County for a period of eight months, to be assigned to work 
under the supervision of the State Highway and Public Works Com- 
mission. Defendant appeals therefrom to Supreme Court, and assigns 
error, 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
C. N. Cox for defendant, appellant. 


WINBORNE, J. The motion of the Attorney-General to dismiss the 
appeal for lack of jurisdiction in the Superior Court is denied for that 
it appears in the agreed case on appeal that the action originated in the 
municipal court of High Point and on appeal was tried in Superior 
Court. 

On the other hand, the question involved and presented on this appeal, 
as stated in appellant’s brief, is whether the court erred in permitting 
the solicitor to amend the warrant as indicated in the foregoing state- 
ment of facts. If it be conceded that the court did err in this respect, 
the error 1s harmless because the jury has returned a general verdict of 
guilty as charged—and there are two counts in the warrant other than 
that charging unlawful possession of intoxicating liquors for purpose 
of sale. Moreover, as the charge of the court is not contained in the 
case on appeal, we must assume that the case was submitted to the jury 
on the charges laid in the warrant. 

No error. 


MRS. J. C. (IDA HILL) SMALL vy. J. K. DORSETT. 


(Filed 12 January. 1944.) 
1. Fraud § 1— 

To create a right of action for deceit there must be a statement by 
defendant (a) untrue in fact, (b) known by him to be untrue or made 
with reckless ignorance as to whether it be true or not, (c) made with 
intent that the plaintiff shall act upon it. and (d) upon which plaintiff 
acts to his damage. 


2. Fraud § 11— 


In an action to recover damages for fraud where plaintiff, a woman 
65 years of age and of no business experience and of limited education, 
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sued defendant, a banker of large financial interests, and plaintiff’s evi- 
dence tended to show that she consulted defendant, an old and intimate 
friend, about investing money and he invested her money in 1929 in a 
note secured by real estate mortgage, over four years past maturity, 
defendant assuring plaintiff that the note was ‘as good as gold,” that he 
would look out for its collection and payment of taxes on the property 
and that the principal could be collected at any time, whereas the prop- 
erty was not worth the debt and defendant did not collect the interest 
regularly and allowed the realty securing the note to be sold for taxes in 
1942, without notice to plaintiff, and plaintiff suffered a heavy loss from 
the investment, the allowance of motion for nonsuit was error. 


Limitation of Actions §§ 2e, 8a, 4: Fraud § 11— 


Where defendant, a banker of wide financial dealings, invested in a real 
estate mortgage the money of plaintiff, an elderly woman of no business 
experience and of limited education and an old friend of defendant. and 
defendant represented that the investment was “as good as gold” and 
could be collected at any time, and he also promised: to collect the interest 
and see that taxes were paid on the land, but allowed the land to be sold 
for taxes, without notice to plaintiff, there is sufficient evidence on the 
question of fraud to go to the jury in a suit instituted within three years 
of the discovery of the sale for taxes. C. S., 441 (9). 


If a promise is made with no intent to perform it, and merely with a 
fraudulent design to induce action under an erroneous belief, or if a 
representation amounts to a statement of fact, although dependent upon 
future action, in either case there is ground for equitable relief. 

5. Fraud §§ 1, 5— 


ba | 


Where there is concealment of fraud or continuing fraud, the statute of 
limitations does not bar a suit for relief on account of it, and thereby 
permit the statute, which was designed to prevent fraud, to become an 
instrument to perpetrate and perpetuate it. 


Limitation of Actions § 9— 


When a confidential relationship exists between the parties, failure to 
discover the facts constituting fraud may be excused. As long as the 
relationship continues there is nothing to put the injured party on inquiry 
and he cannot be said to have failed to use due diligence in detecting the 
fraud. 


. Fraud §§ 6, 14— 


In an action by plaintiff against defendant for fraud in that defendant 
induced plaintiff to invest in a note, secured by mortgage on realty of 
inadequate value, the fact that plaintiff marked the note and mortgage 
“naid in full’ upon a sale of the property, in an effort to realize as much 
as possible out of the security, is not evidence of an estoppel, but goes 
only to the measure of damages. 


. Same— 


After learning of the fraud of defendant, the plaintiff may ratify the 
contract, keep the consideration and sue defendant for the damages 
suffered by reason of the fraud. 
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Appeal by plaintiff from Bone, J., at May Term, 1948, of Forsyru. 

This is a civil action instituted on 21 October, 1942, to recover dam- 
ages arising out of fraud alleged to have been perpetrated by the defend- 
ant upon the plaintiff. 

The plaintiff’s evidence tends to show that in the year 1929 the plain- 
tiff received $7,000.00 from a life insurance policy held by her late 
husband; that the plaintiff lived in Germanton, North Carolina, and 
the defendant lived at Spencer, North Carolina; that the plaintiff and 
defendant had been friends and neighbors in the years gone by in 
Spencer; that in June, 1929, the plaintiff wrote defendant that she had 
the money and wished to invest it, and asked the defendant’s opinion as 
to depositing it in the Bank of Stokes; that the defendant replied to 
plaintiff’s letter by offering to invest the money for her in paper “as good 
as gold,” paper then held by the bank in Spencer in which the defendant 
was employed; that as a result of defendant’s letter the plaintiff went to 
Spencer to see the defendant and in the bank in Spencer discussed the 
loaning of the money with the defendant, and was told by the defendant 
that if he was allowed to invest the money “he would put it where it was 
as good as gold”; that the plaintiff returned to her home in Germanton 
and there received a letter from the defendant under date of 11 June, 
1929, enclosing check on the Wachovia Bank & Trust Company, where 
the plaintiff had the money deposited, made out for $6,915.00 with the 
statement, “I have two mortgages on good homes in Salisbury, North 
Carolina. Amount of both mortgages $6,915.00. ... If you want me 
to handle your money for you, you can sign the enclosed check and 
return back to me”; that the plaintiff signed the check and mailed it to 
the defendant; that the defendant cashed the check and with the funds 
derived therefrom purchased two notes from the Bank of Spencer, one 
for $1,500.00 from one Meinus, and one for a balance of $5,415.00 from 
one John L. Nix and wife, both notes secured by real estate mortgages 
on real estate in Salisbury, North Carolina; that the principal and inter- 
est on the Meinus note was collected in due course, and is not involved 
in this litigation; that $5,415.00, the balance realized on the check, was 
invested in the purchase of the Nix note; that the Nix note was dated 
December 2, 1924, due six months after date, and was therefore more 
than four years past due at the time of its sale to the plaintiff; that the 
Nix note was originally for $6,000.00, but had been reduced by partial 
payment thereon, and was secured by deed of trust in which the defend- 
ant was trustee, and was held by the Bank of Spencer; that the note had 
been given for the balance of $6,800.00 of purchase money for a house 
and lot in Salisbury sold to Nix and wife by the defendant; that the 
drawers of the note, the Nixes, began paying $80.00 per month on the 
note, but such payments had dropped to $36.00 per month prior to the 


N.C.] FALL TERM, 1943. 757 


SMALL U. DORSETT. 


time defendant invested the plaintiff’s money in the note; that the de- 
pression of 1929 was at its depth and the officers of the bank, including 
the defendant, had been instructed to clear the bank of all real estate 
loans, ineluding the Nix note, prior to the time the sale of this note was 
made to the plaintiff. The evidence tends further to show that notwith- 
standing the situation surrounding this note the defendant represented 
to the plaintiff that the note was one of the best investments in which to 
put her money, and that it “was as good as gold,” and she could get her 
money out of it any time she wished, as the real estate securing the note 
would always be there unless destroyed by a cyclone or an earthquake, 
and, that the defendant represented to the plaintiff that Nix and his 
wife, the makers of the note, were financially responsible, and that the 
value of the real estate securing the note was greater than the amount of 
the note, and that real estate was an advisable investment at that time, 
and further that the defendant agreed to look after the property, see 
that the taxes and insurance were kept paid, and generally to handle 
the investment in an efficient manner, all of which he neglected and 
failed to do; that from 1929 until the property was sold for taxes in 
1942, the defendant continued to represent to the plaintiff that the 
investment was a good and safe one, and on one occasion when the Nixes 
failed to make any payments the defendant told plaintiff that this was 
due to the fact that the Nixes had been sick, which statement was false 
and known by the defendant to have been false; that on one occasion 
when plaintiff asked for her money the defendant advised her that the 
Nixes could obtain an HOLC loan for the major portion of the amount 
due on the note and pay to her such amount, and execute to her a second 
mortgage for the balance due her, which second mortgage would be per- 
fectly good, and that this representation was false; that about 1933 the 
Nixes informed the defendant they could not pay for the property, and 
the defendant insisted that they stay on in it and pay what they could 
as rent, and the Nixes stayed on under these circumstances for nine 
years, and the defendant never communicated this circumstance to the 
plaintiff; also during this period from 1929 to 1942, at various times the 
Nixes made certain payments on the note to the defendant which the 
defendant failed to account for to the plaintiff, the then owner of the 
note, and on one occasion when the plaintiff made urgent demands for 
payment of the note, in part or in whole, the defendant paid to the plain- 
tiff the sum of $388.00, which he had withheld from payments made to 
him by the Nixes, to make it appear that they had paid this total amount 
on the note at one time, thereby giving the appearance of ability of the 
Nixes to make such payment upon demand, which ability they never 
possessed ; that such actions on the part of the defendant in withholding 
many smaller payments and then paying at one time a larger payment 
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and representing that such larger sum had just been paid upon demand 
were taken to allay any suspicion on the part of the plaintiff and to 
forestall any investigation that the plaintiff might otherwise have made; 
that no repairs were made on the house on the real estate securing the 
Nix note, and the termites almost destroyed it; that no taxes were paid 
on the house and lot after 1931, and in 1937 suits were instituted by 
Rowan County and the City of Salisbury to sell the property on account 
of nonpayment of taxes, and, although summons in the tax suits were 
served on the defendant as trustee in the deed of trust on the real estate, 
he did not advise the plaintiff of such actions until after the property 
was sold for taxes in 1942. 

The evidence further tends to show that in April, 1942, the plaintiff 
learned for the first time the true facts with respect to the representa- 
tions made to her by the defendant, and proceeded to redeem the prop- 
erty from the purchaser at the tax sale and to pay off the tax judgments; 
that the plaintiff realized $1,998.39 from the sale of the house and lot, 
net to her; that there was due on the principal of the note and the 
accrued interest at that time the sum of $6,680.82; that the loss to the 
plaintiff was $4,382.43, and this suit was instituted by her for that 
amount, 

The evidence tends not only to show that the plaintiff and defendant 
were erstwhile neighbors in Spencer, but they were friends of many years 
standing, that the plaintiff was a woman 65 years of age with no business 
experience, and very limited education, while the defencant was a man 
of long business experience, being a banker, investor and real estate 
dealer for many years. 

It is the contention of the defendant that he did not make false and 
fraudulent representations to the plaintiff; that even if it should be 
found to the contrary, the plaintiff had made discovery of all the facts 
and circumstances alleged as constituting the fraud, more than three 
years next preceding the institution of this action, and he pleads the 
three year statute of limitations (C. S., 441 [9]) in bar of the plaintiff’s 
recovery; and that the plaintiff has ratified the acts of the defendant 
and is thereby estopped to prosecute this action. 

When the plaintiff had introduced her evidence and rested her case, 
the defendant lodged a motion for judgment as in case of nonsuit (C. S., 
567), which motion was allowed, and from judgment predicated on such 
ruling the plaintiff appealed, assigning errors. 


Fred 8, Hutchins and H, Bryce Parker for plaintiff, appellant. 
G. T. Carswell, Joe W. Ervin, W. P. Sandridge, and J. Erle Mc- 
Michael for defendant, appellee. 


N. C.] FALL TERM, 1943. 759 


SMALL v. DORSETT. 


Scuenck, J. The first question which arises on this appeal is: was 
there sufficient evidence of fraud to survive the demurrer thereto? The 
answer to this question is in the affirmative. 

The evidence is to the effect that the defendant, a banker of experi- 
ence and a friend of the plaintiff, a woman of no business experience, 
in response to her request of him for advice as to depositing her money 
in a certain bank replied that he could invest her money for her so she 
would realize 6% therefor, that he could and would invest it so it would 
be “as good as gold,” that he would invest it in notes held by the bank 
and secured by mortgages on real estate worth much more than the 
amount of the notes, and that plaintiff would receive her interest regu- 
larly and could collect the principal at any time she might desire; as a 
result of these representations the plaintiff placed her money in the 
hands of the defendant for investment and defendant invested $5,415.00 
in a note executed by one John L. Nix and wife, dated 2 December, 
1924, due in six months, which was more than four years past due, which 
investment was not good as gold, and the real estate securing the note 
was of less value than the amount of the note, and the plaintiff was not 
paid her interest regularly and was unable to collect the principal when 
she tried so to do. The evidence is further to.the effect that at the time 
of the sale of this note to the plaintiff in 1929 the national depression 
was at its full depth, that real estate was of doubtful and uncertain 
value, and not advisable for investments. 

The evidence tends to show further that the plaintiff relied upon the 
representations made to her by the defendant, and acted upon them by 
allowing the investment to be made upon the security recommended by 
the defendant, and that she suffered by such reliance in that she lost 
heavily upon such investment. 

The specific representations made by the defendant to the plaintiff 
which the evidence tends to show were false, and known by the defendant 
to be false, were that the investment would be made in securities “as 
good as gold,” that the Nixes, makers of the note, were financially respon- 
sible, that the defendant would see to the payment of the taxes upon the 
property securing the note, that the Nixes could and would secure an 
HOLC loan to pay plaintiff the larger portion of the note and give her 
a second mortgage for the balance due thereon; that the property secur- 
ing the note was of greater value than the amount of the note. 

Stacy, C. J., in Stone v. Milling Co., 192 N. C., 585, 185 S. E., 449, 
writes: “The general conditions under which factual misrepresentations 
may be made the basis of an action for deceit are stated in Pollock on 
Torts (12 Ed.), 283, as follows: 

““To create a right of action for deceit there must be a statement 
made by the defendant, or for which he is answerable as principal, and 
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with regard to that statement all the following conditions must concur: 

““(a) It is untrue in fact. 

“<(h) The person making the statement, or the person responsible for 
it, either knows it to be untrue, or is culpably ignorant (that is, reck- 
lessly and consciously ignorant) whether it be true or not. 

“<“(e) It is made to the intent that the plaintiff shall act upon it, or in 
a manner apparently fitted to induce him to act upon it. 

““(d) The plaintiff does act in reliance on the statement in the man- 
ner contemplated or manifestly probable, and thereby suffers damage.’ 

“This formula has been approved by us in a number of decisions: 
Corley Co. v. Griggs, ante, 171; Simpson v. Tobacco Growers, 190 N.C., 
603; Hollingsworth v. Supreme Council, 175 N. C., p. 635; Whitehurst 
v. Ins. Co., 149 N. C., 273.” 

C. &., 441 (9), reads: “For relief on the ground of fraud ...; the 
cause of action shall not be deemed to have accrued until the discovery 
by the aggrieved party of the facts constituting the fraud... .” There- 
fore, the second question which arises is: was there sufficient evidence 
that the plaintiff did not make discovery of the facts constituting the 
fraud of the defendant until the three years next preceding the institu- 
tion of this suit on 21 October, 1942, to be submitted to the jury on an 
issue relating to the three year statute of limitations pleaded by the 
defendant? The answer is in the affirmative. 

In the first place, the evidence discloses that the relationship, both 
business and social, existing between the plaintiff and defendant, were 
such that the plaintiff was justified in having implicit confidence in the 
defendant—she was a woman 65 years of age without business experi- 
ence; he was a younger man with wide business experience; they had 
been close associates, neighbors and friends in the years past. Therefore, 
when she made inquiries of the defendant as to the collection of the 
interest or a portion of the principal of the note, and was assured by the 
defendant that the investment was safe, and the security ample, she was 
thrown off her guard and led away from the discovery of the actual facts 
as they existed until she was informed in 1942 of the sale of the prop- 
ertv under tax suits instituted in 1937. The evidence tends to show that 
she was lulled to sleep by the blandishments of the defendant, in whom 
she placed absolute trust. 

“The parties were not at arm’s length in reference to these representa- 
tions and did not have equal opportunities of informing themselves.” 
May v. Loomis, 140 N. C., 350 (3856), 52 S, E., 728. “The law does not 
require a prudent man to deal with everyone as a rascal, and demand 
covenants to guard against the falsehood of every representation which 
may be made as to facts which constitute material inducements to a 
contract.” Griffin v. Lumber Co., 140 N. C., 514 (518), 53 8. E., 307. 
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Especially is this so when there exists a fiduciary relationship between 
the parties. Abbitt 1. Gregory et al., 201 N. C., 577, 160 S. E., 896; 
Bolich v. Ins. Co., 206 N. C., 144, 173 S. E., 320. 

The contention advanced by the defendant that the statements made 
by him to the plaintiff were mere promissory statements and that the 
representations so made were mere opinions expressed and were there- 
fore not sufficient upon which to bottom an action in fraud is untenable. 
Bispham’s Equity (9 Ed.), see. 211, is quoted with approval in McNazr 
v. Finance Co., 191 N. C., 710 (717), 1383 S. E., 85, as follows: “But if 
a promise is made with no intent to perform it, and merely with a 
fraudulent design to induce action under an erroneous belief, or if a 
representation amounts to a statement of fact, although dependent upon 
future action, in either case there is ground for equitable relief.” There 
is evidence in the record from which the jury might well have inferred 
and found that the defendant never intended to perform his promise to 
see that the taxes on the real estate securing the note sold to the plaintiff 
would be paid, and that the necessary repairs would be made thereon, 
and that the loan would be handled in an efficient and business-like 
manner; and that such statements were made at the time of negotiating 
the loan and continued throughout the years from 1929 to 1942 to pre- 
vent any personal investigation by the plaintiff of the true status of the 
loan and its security. 

It is generally held that where there is concealment of fraud or con- 
tinuing fraud, the statute of limitations does not bar a suit for relief on 
account of it, and thereby permit the statute which was designed to 
prevent fraud to become an instrument to perpetrate and perpetuate it. 
In Mask v. Tiller, 89 N. C., 428, it 1s written: “It (statute of limita- 
tions) ought not, therefore, to be so construed as to become an instrument 
to encourage fraud, if it admits of any other reasonable interpretation.” 
In Unitype Co. v. Ashcraft, 155 N. C., 68, 71 S. E., 61, it is said: 
“. . though the declarations may be clothed in the form of opinions or 
estimates, when there is doubt as to whether they were intended and 
received as mere expressions of opinion or as statements of facts to be 
regarded as material, the question must be submitted to the jury.” 

In this case the plaintiff testified that she did not actually learn of the 
deceit of the defendant until 26 March, 1942, when she was first informed 
of the tax sales. She had constituted the defendant her agent to invest 
her money and relied implicitly upon him. The law applicable is well 
stated in 34 Amer. Jur., Limitation of Actions, par. 168, p. 135, as 
follows: “Where a confidential relationship exists between the parties, 
failure to discover the facts constituting fraud may be excused. In such 
a case, so long as the relationship continues unrepudiated, there is 
nothing to put the injured party on inquiry, and he cannot be said to 
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have failed to use due diligence in detecting the fraud... . Similarly, 
an agent, sued for fraud, cannot set up that the principal should have 
suspected him.” 

It is apparent from the record that there is some evidence, more than 
a scintilla, that the plaintiff made no discovery of the facts constituting 
the fraud alleged prior to the three year period next preceding the insti- 
tution of this action, 

The third question here presented arises from the allegation of the 
defendant that the plaintiff has ratified the acts of the defendant and is 
thereby estopped to prosecute this action. This allegation, the burden of 
proof of which rests on the defendant, is not supported by such evidence 
as to justify the court in holding as a matter of law that such estoppel 
existed, and, in effect, directing a verdict in favor of the defendant. 

It is the contention of the defendant that since the evidence of the 
plaintiff tended to show that the plaintiff, after she discovered the fraud 
of the defendant in 1942, marked the note and deed of trust securing it 
“fully paid and satisfied” when the Nixes. sold the real estate, the plain- 
tiff released the security for the note and released the Nixes from further 
personal liability, and that such action on the part of the plaintiff was 
in derogation of the defendant’s interest. 

The action of the plaintiff in marking the note and deed of trust paid 
and satisfied was taken so as to clear the title and permit the real estate 
to be sold and thereby enable the plaintiff to realize what she could out 
of the security. One of the remedies open to a person who has been 
defrauded is to ratify the contract and keep the consideration received 
and sue for damages occasioned by the fraud, Fields v. Brown, 160 N. C., 
295, 768. E., 8; Butch Co. v. Rhodes, 215 N. C., 595, 2 S. E. (2d), 699. 
This remedy the evidence tends to show the plaintiff sought in this case. 
If the real estate was sold for less than its value or if the defendant was 
injured by the release of the makers of the note and deed of trust, such 
damage as he suffered therefrom should be adjudicated upon an issue 
relating to the measure of damage. Certainly the evidence in the instant 
case, all of which was introduced by the plaintiff, does not justify the 
court holding as a matter of law that the estoppel plead by the defend- 
ant has been established. The burden of proving the estoppel was upon 
the defendant. The plaintiff, after learning of the fraud of the defend- 
ant, could ratify the contract, keep what she received and institute suit 
against the defendant for such damage as she suffered by reason of such 
fraud. Her ratification of the contract constituted no bar to her claim 
for damages on account of the fraud perpetrated upon her, but is in 
substantiation thereof. Buick Co. v. Rhodes, supra. Thus the plaintiff 
could give away the Nix note, sell it for whatever she could get for it, 
or do whatsoever she pleased with it, since it was hers, so likewise she 
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could release the security therefor, and the only complaint that the 
defendant could be heard to make was that the note, with its security, 
was worth something and that the plaintiff gave away this value or 
released it for less than its worth, and thereby increased the liability of 
the defendant. This question arises, however, only on the issue of dam- 
ages—and not estoppel. 

The judgment of the Superior Court 1s 

Reversed. 


JOHN ROD COGGINS, JR. By JOHN ROD COGGINS, SR., His NEXT FRIEND. 
AND MARSHALL STEWART, JR., By MARSUALL STEWART, SR., His 
NEXT FRIEND, v. THE BOARD OF EDUCATION OF THE CITY OF 
DURHAM, a CorroraTION, 


(Filed 12 January, 19-44.) 
1. Schools 88 3, 6— 
The establishment and operation of the public school system is under 
the control of the legislative branch of the government, subject only to 
the pertinent constitutional provisions as to uniformity, sec. 2, Art. IX, 
and length of term, sec. 3, Art. IX. 


2. Schools §§ 6, 7, 8, 27—— 


The Legislature may delegate to the local school administrative units 
the power to make such rules and regulations as may be deemed necessary 
or expedient, and when so delegated it is peculiarly within the province 
of the administrative officers of the loeal unit to determine what things 
are detrimental to the successful management, good order, and discipline 
of the schools in their charge and the rules required to produce those 
conditions. 


3. Schools §8 7, 8— 


It is generally held that local school authorities have the inherent power 
to make rules and regulations for the discipline, government. and manage- 
ment of the schools and pupils within their district. With us there is 
ample statutory authority. G.S8., ch. 115. 


The findings and conclusions of the local school board, fixing rules and 
regulations for the government of the schools, are conclusive, mnless the 
board acts corruptly. in bad faith, or in clear abuse of its powers. The 
court will interfere only when necessary to prevent such action. 


5. Same: Constitutional Law § 12— 

Membership in secret societies is subject to regulation by school boards 
and in adopting rules requiring every student to sign a pledge that he is 
not a member of such organization, will not become a member or support 
any such society, the penalty for refusal to sign being a denial of the 
right to participate in extracurricular activities. a school board acts 
Within its authority, where the rules make no attempt to deny those not 
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signing any instruction afforded by class work or by the required curricu- 
lum of the sehool. 


AppeaL by plaintiffs from Grady, Emergency Judge. at October 
Term, 19438, of Durnam. Affirmed. 

Civil action to restrain the enforcement of a rule or resolution adopted 
by the defendant board relating to conduct of pupils in the public schools 
of the City of Durham, heard on demurrer. 

The action was instituted by plaintiff John Rod Coggins, Jr., and 
complaint was filed in his behalf. Thereafter, plaintiff Marshall Stew- 
art, Jr., appeared and had himself made party plaintiff, but he filed no 
pleadings. 

The facts as alleged in the complaint are: 

The defendant is the governing board of the City of Durham School 
District. The original plaintiff is a resident of said schcol district, is a 
student duly enrolled in the Senior High School under the jurisdiction 
of the defendant, and intends to enroll and continue his studies during 
the school year 1943-1944. 

On 6 April, 1943, the defendant board adopted a resolution relating 
to membership of pupils in secret someties and fraternities, to become 
effective at the opening of the Fall Term, 1948. The resolution, together 
with a foreword, a copy of the required pledge, and “nete to parents,” 
was mailed to the parents residing within said district, including the 
parents of the plaintiff, as follows: 


“FOREWORD 
‘(By order of the Board of Education of the City of Durham to become 
effective with the opening of the school year 1943-1944) 

“In Mav, 1941 the Board of Education published resolutions making 
known its disapproval of membership among high school pupils in 
fraternities and sororities and appealing for co-operation of both pupils 
and parents. This action was taken after thoughtful consideration, and 
it was hoped and believed that all parties interested in the welfare of 
the school would accede to the request of the Board and that in a reason- 
able time the problem would be solved. Unfortunately no such result has 
been attained. On the contrary, the situation has become worse rather 
than better and as a result many complaints have been heard, 

‘In consequence of its own investigation and by reason of the urgent 
requests of large numbers of parents and public-spirited citizens, the 
Board is now convinced that more effective measures must be adopted in 
an effort to eradicate from our schools influences that are harmful to 
the existence and promotion of real democratic ideals and proper social 
behavior. The Board cannot feel that it has been true to its responsi- 
bihtties unless it endeavors to guard in every reasonable and legitimate 
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way against false conceptions of superiority and the setting up of artt- 
ficial social distinctions. 

“The Board has, therefore, worked out a plan designed to eliminate 
school pupil membership in secret organizations. It is belteved that 
this plan when understood and made effective will have the full approval 
of the great majority of parents and pupils and will bring about a much 
more desirable condition in the Junior and Senior High Schools. Under 
this plan new regulations governing participation in school activities 
will become operative at the beginning of the school year 1943-1944. 


“STUDENT ACTIVITY PLEDGE: 


(IIere appears a declaration that the signor is not a member or 
“pledge” of any fraternity or society not approved by the school board; 
that he will not jo any such society or attend the meetings of same or 
any function sponsored by it; and that he will not contribute funds to 
or participate in any of the activities of any such organization. ) 


“NOTE TO PARENTS: 


“Failure to sign this pledge will prevent vour child from taking part 
in school activities. A suggestive list of activities (and the hist of 
activities is not at all exhaustive) from which members of fraternities 
or sororities, or unapproved clubs, and students who fail to sign this 
pledge are barred, is given on the reverse side of this form. 

“Holding any office of Student Body, Homeroom Class or Club. 

“Taking part in all intra-mural and inter-scholastic activities or con- 
tests, both Athletic and Literary. 

“Representing the school or class or any organization in any capacity. 

“Serving as Editors or Managers of any school publications, or writing 
articles therefor. 

“Taking part in the Senior play or other dramatie activities. 

“Participating in Assembly or Homeroom programs. 

“Serving as Cafeteria or Library helper. 

“Attending High School dances or socials. 

“Serving as Monitors in any capacity. 

“Becoming a member of any school-sponsored club, society, or organi- 
zation. 

“Representing the school in Student Government activities. 

“T, The specific requirements for a school club or organization to be 
approved by the Principal are, as follows: 

(‘There is here listed requirements, 8 in number, not material to the 
decision of this case.) 

“TT, That a uniform procedure be followed in all schools, the out- 
standing points of which shall be as follows: 
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“1, Principals shall explain fully to their faculty members the Board’s 
policy toward secret organizations and enlist their active co-operation 
in combatting them. At the beginning of the first semester of the session 
1943-1944, pledge forms shall be distributed by the Principal to those 
in charge of homeroom groups in Junior and Senior High Schools who 
will give the pupils an opportunity to sign the pledge, and shall report 
to the Principal those who fail to sign. New students enrolling in the 
schools will be given an opportunity to sign pledges et the time they 
enter. 

“9. Pupils who do not sign the pledge shall be interviewed by the 
Principal to ascertain why they failed to sign, and to make sure that 
such pupils understand the regulations of the Board of Education gov- 
erning eligibility of pupils for participation in school activities, as 
listed. <A list of all pupils signing the pledge and therefore eligible for 
participation in all school activities shall be furnished to all teachers in 
the school. Pupils not on this list shall not be eligible xo participate in 
any of the enumerated school activities. 

“3. The parents of pupils who refuse to sign shall be interviewed by 
the Principal with a view to securing their co-operation. 

“TTI. Principals and teachers shall exercise all diligence to see that 
pupils loyally observe their pledges. If a pupil has deliberately violated 
the pledge, or misrepresented his status in signing the pledge, he shall 
be disciplined by suspension from school. An agreement, satisfactory to 
the school authorities, as to the pupil’s future relation with any secret 
organization must be reached before he may return to school.” 

The plaintiff is a member of Phi Kappa Delta fraternity, which 
fraternity comes within the condemnation of the resolution adopted. 
At the time of the institution of this action plaintiff had not signed the 
required pledge, and is reluctant to do so. 

It is further alleged that the defendant threatens to deprive plaintiff 
of the right to become a member of the high school football team and to 
deny him all other extracurricular privileges and advantages guaranteed 
by the public school laws of the State unless he signs said pledge. 

Temporary restraining order was issued. When the rule to show 
cause came on to be heard the defendant demurred “for that the com- 
plaint does not state facts sufficient to constitute a cause of action.” The 
court below entered judgment sustaining the demurrer and dismissing 
the action. Plaintiffs excepted and appealed. 


S.C. Chambers for plaintiffs, appellants. 
Fuller, Reade, Umstead & Fuller for defendant, appellee. 


BarNHILL, J. The State provides free educational facilities for the 
children of the State, and each child has a right to attend the schools of 
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his district. But this is not an absolute right. Schools to be effective 
and fulfill the purposes for which they are intended must be operated in 
an orderly manner. Machinery to that end must be provided. Reason- 
able rules and regulations must be adopted. The right to attend school 
and claim the benefits afforded by the public school system is the right 
to attend subject to all lawful rules and regulations prescribed for the 
government thereof. This is all the plaintiff may claim. 24 R. C. L., 
621. 

The establishment and operation of the public school system is under 
the control of the legislative branch of the government, subject only to 
pertinent constitutional provisions as to uniformity, sec. 2, Art. LX, 
and length of term, sec. 3, Art. IX. Wilkinson v. Board of Education, 
199 N. C., 669, 155 S. E., 562. It may delegate to local administrative 
units the power to make such rules and regulations as may be deemed 
necessary or expedient, and when so delegated it 1s peculiarly within the 
province of the adminisrative officers of the local unit to determine what 
things are detrimental to the successful management, good order, and 
discipline of the schools in their charge and the rules required to produce 
those conditions. 24 R. C. L., 576. 

It is generally held that local school authorities have the inherent 
power to make rules and regulations for the discipline, government, and 
management of the schools and pupils within their district. 24 R. C. L., 
574. With us there is ample statutory authority. 

The school law of the State was revised, codified, and re-enacted in 
1923. Ch. 136, Public Laws 1923. This Act, as amended, provides the 
machinery for the operation of our public school system. See ch. 394, 
Public Laws 1937, and ch. 358, Public Laws 1939. See also G. S., 
ch. 115, for recodification. 

Each County Board of Education is vested with authority to fix and 
determine the method of conducting the public schools in its county so 
as to furnish the most advantageous method of education avatlable to 
the children attending its public schools. See. 31. It may: (1) fix the 
time of opening and closing schools, sec. 32; (2) determine the length 
of the school day, sec. 88; (3) enforce the compulsory school law, sec. 34; 
(4) provide for the teaching of certain subjects in elementary schools, 
sec. 39; (5) determine the necessity for kindergartens, sec. 40; (6) pro- 
vide for a training school for each race, sec. 41; (7) make rules and 
regulations not in conflict with State law for the guidance of the County 
Superintendent as the enforcement officer, sec. 47; (8) make all just and 
needful rules and regulations governing the conduct of teachers, princi- 
pals, and supervisors, sec. 53; (9) provide for the training of teachers, 
see, 54. In addition it is given general control and supervision over all 
matters pertaining to the publie schools within its county, see. 30, and 
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all powers and duties conferred and imposed by law respecting public 
schools, which are not expressly conferred and imposed upon some other 
officials, are conferred and imposed upon the county board of education. 
Sec. 29. 

What, then, is the present status and authority of the defendant board? 

Prior to 1983 it derived its authority from the Act creating the town 
of Durham public school district, a special charter district, ch. 86, Public 
Laws 1887. But in 1933 the Legislature adopted a new system of local 
unit organization of the public schools of the State. Ch. 562, Publie 
Laws 1933. It abolished all special tax and special charter districts and 
directed the State School Commission to classify each county as an ad- 
ministrative unit, to be divided into convenient school districts. It was 
further provided that any newly constituted district having a school popu- 
lation of 1,000 or more for the school year 1932-33 in which a special 
charter school was then being operated should be classified as a city 
administrative unit, to be dealt with by the State school authorities in all 
matters of school administration as a county administrative unit. Sec. 4. 
Admittedly, this provision included the “Durham public school district,” 
which has since operated as a city administrative unit. 

The trustees of a special charter district and their successors, by 
whatever name known, are retained as the governing body of such dis- 
trict. Sec. 4. (See also sec. 5, ch. 455, Public Laws 1935, see. 5, ch. 
394, Public Laws 1987, and sec. 5, ch. 358, Public Laws 1939.) And 
the general administration and supervision of their district 1s com- 
mitted to their care. G.S., 115-8. 

Thus the City of Durham unit, for the purposes of administration, 
is a county unit, and its trustees are vested with al. the power and 
authority within their district conferred upon the county boards of 
education. This includes the power to make, promulgate, and enforce 
such rules and regulations as they, in their discretion, deem reasonably 
necessary for the good management of the schools and the discipline of 
its pupils. Only thus may they fully exercise the “general control and 
supervision over all matters pertaining to” the schocls committed to 
their care. 

After investigation and thoughtful consideration the defendant board 
concluded that membership in secret societies known as Greek letter 
fraternities and sororities was detrimental to the best interests of the 
schools. They first sought to remedy the condition through the volun- 
tary co-operation of parents. Failing in this and being convinced that 
“more effective measures” were essential to eradicate from the schools 
“influences that are harmful to the existence and promotion of real 
democratic ideals and proper social behavior” and to guard against 
“false conceptions of superiority and the setting up of artificial social 
distinctions,” it adopted the rule set out in the complaint as Exhibit I. 
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The rule makes no attempt to deny-plaintiff any instruction afforded 
by class work or by the required curriculum of the school. Nor is he 
denied the right to participate in extracurricular activities. It is merely 
made optional with him to determine whether, against the known wishes 
of the school authorities, he prefers to continue his membership in a 
secret society and thereby forfeit participation in the privileges afforded 
by the extracurricular activities of the schools, which, by compliance 
with the rule, would be available to him. Tle has now arrived at one of 
the crossroads of life. Ife must decide which course he will take, and 
the choice is his. 

Ordinarily, complaints of disaffected pupils of the public schools 
against rules and regulations promulgated by school boards for the 
government of the schools raise questions essentially political in nature, 
and the remedy, if any, is at the ballot box. But the unreasonableness 
of such a rule is a judicial question, and the courts have the right of 
review. They will not hesitate to intervene in proper cases. In doing 
so, however, it will be kept in mind that the loeal board is the final 
authority so long as it acts in good faith and refrains from adopting 
regulations which are clearly arbitrary or unreasonable. It will be 
remembered also that respect for constituted authority and obedience 
thereto 1s an essential lesson to qualify one for the duties of citizenship 
and that the school is an appropriate place to teach that lesson. 

If the opinion of court or jury is to be substituted for the Judgment 
and discretion of the board at the will of a disaffected pupil, the govern- 
ment of our schools will be seriously impaired, and the position of school 
boards in dealing with such eases will be most precarious. The Court, 
therefore, will not consider whether such rules and regulations are wise 
or expedient. Nor will it interfere with the exercise of the sound discre- 
tion of school trustees in matters confided by law to their diseretion. 

The findings and conclusion of the local board are conclusive unless 
it acts corruptly, in bad faith, or in elear abuse of its powers. Finch v., 
Fractional School District, 196 N. W., 5382; State ex rel. Dresser v. 
District Board, 135 Wise., 619, 116 N. W., 232; Tanton v. McKenney, 
33 A. J. R., 1175. The Court will intervene only when necessary to 
prevent such action. Pue v. Hood, Comr. of Banks, 222 N. C., 310; 
Belk’s Department Store, Inc., v. Guilford County, 222 N. C., 441; 47 
Am. Jur., 325, 422; 24 R. C. L., 575; McLeod v. State ex rel. Miles, 63 
A, L. R., 1161; Pugsley v. Sellmyer, 30 A. L. R., 1212; Tanton v. 
McKenney, supra; Christian v. Jones, 82 A, L. R., 1840; Wilson v. 
Board of Education, 233 Ill, 464, 15 L. R. A. (N.S.), 1136, 84 N. E., 
697, 18 Ann. Cas., 330. 

Membership in secret societies is subject to regulation by the board, 
and in adopting the rule here challenged the defendant acted within the 
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authority vested in it by law. 24 R. C. L., 629, 56 C. J., see. 1097 (d), 
p. 885, 47 Am. Jur., 428; Wayland v. Board of School Directors, 43 
Wash., 441, 7 L. R. A. (N. S.), 352, 86 Pac., 642; Wilson v. Board of 
Education, supra; Favorite v. Board of Education, 285 Tll., 314, 85 
N. E., 402; University of Michigan v. Waugh, 105 Miss., 628, L. R. A. 
(N.S.), 1915-D, 588; Lee v. Hoffman, 166 N. W., 565, L. R. A., 1918-C, 
933. See also Graham v. Jones, 32 A. L. R., 1340; Pugsley v. Sellmyer, 
supra; Tanton v. McKenney, supra; McLeod v. State ex rel. Miles, 
supra; Antell 1. Stokes, 191 N. E., 407 (Mass.); Anno. 184 A. L. R., 
1274. It is not unreasonable, and it does not constitute an unlawful 
discrimination against plaintiff. 

Nor does it deprive plaintiff of any right guaranteed by the Four- 
teenth Amendment to the Federal Constitution. Wauah v. Board of 
Trustees, 237 U.S., 589, 59 L. Ed., 1131. 

Plaintiff relies in part on see. 240, ch. 136, Public Laws 1923. Our 
conclusion here is not in conflict with the provisions of that section. 
Persons of schoo] age are entitled to all the privileges and advantages of 
the public schools of the district in which they reside. Section 240 
defines who are “residents” within the meaning of this provision. 

The complaint fails to state a cause of action. Certainly no irrepara- 
ble damage is threatened requiring injunctive relief. It follows that the 
judgment sustaining the demurrer must be 

Affirmed. 


i 
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(Filed 12 January, 19-44.) 
1. Homicide § 11— 

One may kill in defense of himself or his family when it is not aetually 
necessary to prevent death or great bodily harm. if he believes it neces- 
sary and has reasonable ground for such belief. The reasonableness of 
the belief or apprehension of defendant must be judged by the jury. from 
the facts and circumstances as they appeared to defendant at the time 
of the killing. 


2. Same— 


In an assault without felonious intent, the person assaulted may not 
stand his ground and kill his adversary if there is any way of escape open 
to him, though he is allowed to repel force by force and give blow for blow ; 
while, in an assault with felonious intent, the person assaulted is under 
no obligation to fly, but may stand his ground and kill his adversary, if 
need be. 


3. Criminal Law § 53a— 
An erroneous instruction upon a material aspect of a criminal case is 
not cured by the fact that in other portions of the charge the law is cor- 
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rectly stated. It is impossible to determine on which of the instructions 
the jury acted. 


4, Homicide § 27f— 


Upon a plea of self-defense in a homicide case, the court’s instruction 
to the jury, that the defendant must show that he was free from blame 
and that the assault or threatened assault was made upon him with a 
felonious purpose and that he took the life of the person who threatened to 
assault him, or the person that he had reasonable ground to believe was 
threatening to assault him, only when it was necessary to save himself 
from death or great bodily harm, is error. 


BARNHILL. J., dissenting. 


AppraL by defendant from -lrmstrong, J., at April Term, 1945, of 
RicuMonp. | 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of Otis Leak. 

Verdict: Guilty of manslaughter. Judgment: Imprisonment in the 
State’s Prison for a term of not less than seven nor more than fifteen 
years. 

The defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 
Jones & Jones for defendant. 


Denny, J. This defendant was at the home of Martha Josephs on 
the night of 6 January, 1938. Otis Leak had been there and had left to 
get someone to take him and the defendant on a trip. Leak requested the 
defendant to remain there until he returned. While the defendant was 
waiting for Leak’s return, Jesse Rogers came up “and appeared like he 
was drunk.” A quarrel ensued and the defendant testified that Rogers 
said when he left, “That is all right, I will get you, I am going off and 
will come back and get you.” In this he is corroborated by the State’s 
evidence. The defendant left and hunted for Otis Leak but failed to find 
him. He thereupon returned to the home of Martha Josephs, where he 
had slept the night before. Martha’s house contained two front rooms 
and a back-shed, which was used as a kitchen. Just prior to the shooting, 
the defendant and Martha were sitting by the fire in the front room of 
the house, which room adjoined the kitchen. This room and the kitehen 
were cannected by a “middle door.” The defendant was sitting with his 
back to this door. Martha heard someone in the kitchen and said, “Will, 
there is somebody in the room.” Defendant testified: “I got up and 
took my pistol out of my pocket, I was right against the door and I 
could hear him scratching against the door trying to find the knob in 
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the dark, and Martha spoke and said, ‘Who is that? and nobody said 
nothing, and I hollered loud enough to hear me might near a block 
because I was seared and I said, ‘Who in the hell is that?’ and wouldn’t 
nobody say nothing whatever, and I said ‘Whomsoever you is go outside, 
you come in here and I am going to shoot you,’ and about that time he 
found the knob and began pulling the door open and [ reckon he must 
have cracked it that much (witness measures with hends). And that 
is When I shot twice through the door. I thought it was Jesse Rogers 
at the door because he wouldn’t answer and I shot because I was seared, 
I was afraid I would get shot; I was looking for Jesse to come back and 
kill me as he said he would; I was afraid of Jesse and lots of people 
in town was; his character was bad for being violent and dangerous.” 

This evidence appears to be sufficient to entitle the defendant to have 
his plea of self-defense considered by the jury. S.v. Aimbrell, 151 N.C., 
702, 668. E., 614; S. v. Johnson, 166 N. C., 392, 81S. E., 941. There- 
fore, it becomes necessary for us to consider the defendant’s third excep- 
tion, which was entered to the following portion of his Honor’s charge: 
“Gentlemen of the jury, the Court instructs you that where a person is 
without fault and a murderous assault is made upon him, that is, I 
mean with intent to kill, he is not required to retreat but he maw stand 
his ground and if he kills his assailant and it is necessary to do so in 
order to save his own life or to protect himself from great bodily harm, 
it would be excusable homicide and this would be true whether the neces- 
sity for the killing be either real or apparent. This 1s, however, the 
Court instructs you, to be determined by the jury from the facts as they 
find them to be from the evidence as they reasonably appeared to the 
defendant at the time of the alleged killing, and in order, the Court 
instructs you, to have the benefit of this principle of law the defendant 
must show that he was free from blame in the matter and that the assault 
or threatened assault was made upon him with a felonious purpose, and 
that he took the life of the person who was threatening to assault him 
or the person that he has reasonable ground to believe was threatening 
to assault him, only when it was necessary to save himself from death 
or from great bodily harm.” 

The exception 1s well taken and must be sustained. It is apparent the 
instruction complained of was the result of an inadvertence on the part 
of the able trial judge. However, after properly charging the law on 
the plea of self-defense, the court instructed the jury that in order to 
have the benefit of this principle of law, “the defendant must show that 
he was free from blame in the matter, and that the assault or threatened 
assault was made upon him with a felonious purpose, end that he took 
the life of the person who was threatening to assault him, or the person 
that he has reasonable ground to believe was threatening to assault him. 
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only when it was necessary to save himself from death or great bodily 
harm.” 

We think the instruction, in the light of the faets and circumstances 
set forth im this record, is objectionable in two respects. In the first 
place, the defendant cannot show that the assault or threatened assault 
was made upon him with a felonious purpose. At most, he can only 
show that he believed a felonious assault was about to be made upon him. 
In the second place, he cannot show that it was necessary to kill his 
supposed assailant to save himself froin death or great bodily harm, for 
he killed Otis Leak, his friend, under the misapprehension that Leak 
was Jesse Rogers. Therefore, in no event can he show more than that 
he took the life of the person that he had reasonable ground to believe 
was about to commit a felonious assault upon him, when it appeared to 
him to be necessary to save himself from death or great bodily harm, 

One may kill in defense of himself when it is not actually necessary 
to prevent death or great bodily harm, if he believes it to be necessary 
and has a reasonable ground for such belief. S. 7. Barretf, 182 N.C, 
1005, 48 S. E., 882, in which ease the Court said: “There is a marked 
difference between an actual necessity for killing and that reasonable 
apprehension of losing life or receiving great bodily harm, which is all 
that the law requires of the priscner in order to excuse the killing of his 
adversary, and it was just this difference that may have caused the jury 
to decide against the prisoner upon this most important issue 1n the case.” 

The distinction referred to above constitutes the crucial point involved 
on this appeal. S. 7. Terrell, 212 N. C., 145, 193 8. E., 161; S. v. fol- 
land, 198 N. C., 718, 188 8S, E., 85 S. vr. Bush, 184 N. C., 778, 114 8. E., 
831; S. v. Johnson, 184 N. C., 637, 113 8. E., 617. 

In the case of S. rv. Vash, 88 N. C., 618, the defendant “proposed to 
prove that before he fired, his child, who was sleeping near a window in 
the house, through which the noise of the bells and horns and firing was 
heard and the flash of the firing seen, rose up and ran to the witness with 
blood on her face (caused as he afterwards learned, but did not then 
know, by her running against the end of a table), and under the impulse 
of the moment, believing that she had been shot, he got his gun and went 
to the door, and, seeing the flash of pistols fired as he supposed by the 
retreating crowd, fired his gun at and into the crowd.” The trial court 
excluded the evidence and the defendant excepted and appealed. In sus- 
taining the exception, this Court said: “We know this has been a much 
mooted question, but upon an investigation of the authorities, our con- 
clusion is, that a reasonable belicf that a felony is in the act of being 
committed on one, will excuse the killing of the supposed assailant, 
though no felony was in fact intended. . . . But it may be objected that 
the defendant acted too rashly; before he resorted to the use of his gun, 
he should have taken the precaution to ascertain the fact whether his 
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child had been actually shot. But the doctrine is inconsistent with the 
principle we have announced. If the defendant had reason to believe 
and did believe in the danger, he had the right to act as though the 
danger actually existed, and was imminent. Taking, then, the fact to be, 
that the trespassers had fired into defendant’s house and shot his child, 
and the firing continued, there was no time for delay. The occasion 
required prompt action. The next shot might strike him or some other 
member of his family. Under these circumstances, the law would justify 
the defendant in firing upon his assailants in defense of himself and his 
family. But, as we have said, the grounds of belief must be reasonable. 
The defendant must judge, at the time, of the ground of his apprehen- 
sion, and he must judge at his peril; for it is the province of the jury on 
the trial to determine the reasonable ground of his belief.” 

The reasonableness of the belief or apprehension of the defendant 
must be judged by the facts and circumstances as they appeared to him 
at the time of the killing. S. v. Blackwell, 162 N. C., 683, 78 S. E., 316, 
but the jury and not the defendant is to determine the reasonableness of 
the belief or apprehension upon which he acted, S. v. Nash, supra; S. v. 
Kimbrell, supra; S.v. Gray, 162 N. C., 608, 77S. E., 888; 8. 7. Johnson, 
supra; 8. v. Holland, supra; 8S. v. Glenn, 198 N. C., 79, 1380 S. E., 663; 
S. v. Verrell, supra; S.v. Robinson, 213 N,'C., 273, 195 S$. E., 894; S. x. 
Bryant, 213 N. C., 752, 197 8. E., 580; S, v. Anderson, 222 N. C., 148, 
228. E, (2d), 271. 

Quoting further from S. v. Barrett, supra, the Court said: “In some 
of the early cases expressions may be found which would seem to indi- 
cate that a case of self-defense is not made out unless the defendant can 
satisfy the jury that he killed the deceased from necessity, but we think 
the most humane doctrine and the one which commands itself to us as 
being more in accordance with the enlightened principles of the law is 
to be found in the more recent decisions of this Court. It is better to 
hold, as we believe, that the defendant’s conduct must be judged by the 
facts and circumstances as they appeared to him at the time he com- 
mitted the act, and it should be ascertained by the jury, under the eyi- 
dence and proper instructions of the court, whether he had a reasonable 
apprehension that he was about to lose his life or to receive enormous 
bodily harm. The reasonableness of his apprehension must always be 
for the jury, and not the defendant, to pass upon, but the jury must form 
their conclusion from the facts and circumstances as they appeared to 
the defendant at the time he committed the alleged criminal act. If 
his adversary does anything which is caleulated to excite in his mind, 
while in the exercise of ordinary firmness, a reasonable apprehension that 
he is about to assail him and take his life or to inflict great bodily harm, 
it would seem that the law should permit him to act in obedience to the 
natural impulse of self-preservation and to defend himself against what 
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he supposed to be a threatened attack, even though 1t may turn out 
afterwards that he was mistaken, provided always as we have said, the 
jury find that his apprehension was a reasonable one and that he acted 
with ordinary firmness.” 

It is well to keep in mind the distinction between assaults with felo- 
nious intent and assaults without such intent when considering the ce 
of self-defense, as pointed out in the ease of S. v. Glenn, 198 N. C., 79 
150 S, E., 6638, where Stacy, C. J., speaking for the Court, said: nee 
is a distinction made by the text-writers on criminal law, which seems 
to be reasonable and supported by authority, between assaults with 
felonious intent and assaults without such intent. ‘In the latter, the 
person assaulted may not stand his ground and kill his adversary it 
there is any way of escape open to him, though he is allowed to repel 
foree by force and give blow for blow. In the former class, where the 
attack is made with murderous intent, the person attacked is under no 
obligation to fly, but may stand his ground and kill his adversary, if 
need be.’ 2 Bishop’s Criminal Law, sec. 6333, and cases cited.” SS. v. 
Elmore, 212 N. C., 531, 193 8. B., 713; 8.-e. Aosley, 213 N. C., 304, 
195.8. E,, $3802 8.2. Bryant, supra; S. a oddey, 219 N. C., 582, 14 
S. Ek. (2d), 526. 

It is contended on behalf of the State that, taking the charge con- 
textually, there is no prejudicial error. We cannot so hold. .An errone- 
ous instruction upon a material aspect of the case is not cured by the 
fact that in other portions of the charge the law is correctly stated. This 
is especially applicable in the instant case, because the jury was in- 
structed that, in order for the defendant to have the benefit of the prin- 
ciple of law, that is of self-defense, he must show certain things, some 
of which he was not required to show under the facts and circumstances 
disclosed on this record, in order to have the jury consider his evidence 
on the plea of self-defense. It is impossible to determine on which ot 
the eee the jury acted. AS. v. dsley, 221 N. C.,, 213, 19 S. E. 
(2d), 875; 8. v. Floyd, 220 N. C., 530, 17 S. E. (2d), 638; S. v. Starnes, 
220 N.C,, a ty media (2d) te, S. v. Mosley, supra; ‘s rv. Johnson 
(184 N. Cc 637 ), supra, 

We deem it unnecessary to discuss the other exceptions. 

For the reasons stated, the defendant is entitled to a 

New trial. 


Barnuixy, J., dissenting: In my opimion, when the charge is consid- 
ered contextually, no harmful error appears. 

The court repeatedly charged that the necessity upon which the right 
of self-defense rests may be either real or apparent. It 1s so stated in the 
excerpt quoted in the majority opinion. 
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Likewise, it charged that “where a person thinks” he is about to be 
assaulted and he has reasonable grounds to believe that he is about to 
suffer death or great bodily harm he has the right to defend himself, 
even to the extent of taking human life. This was repeated more than 
once, 

But I need not elaborate upon this phase of the case, for, in my opin- 
ion, there is a stronger reason why we should conclude that the error in 
the quoted excerpt 1s harmless. 

There is no evidence of a felonious assault or threatened assault. At 
most defendant can only show that he believed a felonious assault was 
about to be made upon him. So concludes the majority opinion. 

There is not a particle of evidence which should cause a person, In 
the exercise of ordinary firmness, to apprehend that it was more danger- 
ous to retreat than to stand his ground and repel the anticipated attack. 
The defendant merely pyramided his fears—none of which were well 
founded. He thought it was Jesse Rogers; he thought he was armed 
and looking for trouble; he thought he was about to make a felonious 
assault upon him. 

Defendant was not in his own home. He was in one room, and his 
imaginary assailant was in the adjoining room. He had ample oppor- 
tunity to retreat. I submit, then. that on the facts in this case it was 
the duty of defendant to retreat and avoid the difficulty he apprehended 
was about to occur. Being armed for combat, he elected instead to stand 
his ground and shoot when no occasion for shooting in his own defense 
had arisen. To my mind there is no other conclusion to be drawn from 
the evidence. Hence, the submission of the issue to the jury was more 
favorable to him than he had any right to demand, and any error in the 
charge in that respect is harmless. 

The law of self-defense is not fashioned to suit the needs of the person 
who is armed and looking for trouble. Nor does it protect the cowardly 
or unusually apprehensive person. It should not avail the defendant 
here, 

In the final analysis this 1s Just a case where too rnany men were 
attempting to visit the same woman at the same time. Defendant was 
the first on the ground and apparently the favored one. Tle caused the 
first interloper to leave, and he shot the second. He should pay the 
penalty of the law. 

I vote to affirm. 
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JOHN SPURGEON SNIPES ann WILLIAM HENRY SNIPES, v. ESTATES 
ADMINISTRATION, INC... ApMINISTRATOR OF MOSES SHAPIRO, De- 
CEASED, A. SHAPIRO, M. SOSNIK anp 8S. SOSNIK., 


(Filed 12 January, 1944.) 


1. Parties §§ 10, 11: Appeal and Error § 3a— 


An appeal lies from an order of the Superior Court either making or 
refusing to make additional parties, when such order affects a substantial 
right of the appellant. 


2. Parties §§ 10, 11: Pleadings § 21— 

Over an objection the court has no authority to correct a pending action, 
which cannot be maintained, into a new and independent action by admit- 
ting a party who is solely interested as plaintiff. It is not permissible, 
except by consent, to change the character of the action by the substitu- 
tion of one that is entirely different. 


3. Executors and Administrators §§ 8, 9— 


The law does not rest the title to the property of a person who dies 
intestate in his next of kin, but in his administrator. If the administrator 
dies before completion of the administration, the title to such property 
does not rest in Ais administrator, but in the administrator de bonis non 
of the first intestate, and so on indefinitely, until the estate is settled. 


4. Descent and Distribution § 114g: Executors and Administrators § 27— 


The next of kin of an intestate have a cause of action for their distri- 
butive shares against the administrator of the intestate, which cause of 


action does not survive, on the death of such administrator, against his 
administrator, but against the administrator de bonis non of the first 
intestate. 


5. Same— 


Upon the death of an administrator, the better procedure is for the next 
of kin to bring an action for an accounting against his administrator, only 
after the administrator de bonis non of the first intestate has refused to 
do so. However, should the administrator de bonis non fail to bring such 
action, the next of kin may bring the same and the court will make the 
administrator de bonis v0n a party defendant and refuse to dismiss the 
action. This Court may remand such a case for the making of necessary 
parties, 


APPEAL by defendants from Dixon, Special Judge, at June Term, 
1948, of Forsytu. 

The plaintiffs allege they are the sons of Bruce Snipes, a resident of 
Forsyth County, who died intestate in 1924. 

Moses Shapiro was appointed administrator of the estate of Bruce 
Snipes on 7 Mav, 1929. 

In 1932, Moses Shapiro, administrator of the estate of Bruce Snipes, 
deceased, instituted a proceeding in the Superior Court before the Clerk 
entitled as follows: “Moses Shapiro, Administrator of Bruce Snipes, 
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deceased, +. James W. Snipes, ef als.” The defendants in the proceed- 
ing included the brothers and sisters of Bruce Snipes, deceased, and 
others, including these plaintiffs. It is alleged that at the time of the 
institution of the proceeding, John Spurgeon Snipes was 13 years of 
age, and was residing in Oxford, N. C., and that Williara Henry Snipes 
at the time said proceeding was instituted was 11 years of age and 
resided at Newton, N. C., and that said administrator knew, or could 
have ascertained by the slightest inquiry from the other defendants, of 
their whereabouts. A guardian ad litem was appointed for these minors, 
but no summons was served upon either of them, personelly or by publi- 
cation, as required by law. Thereafter an issue as to whether or not 
these plaintiffs were the sons of Bruce Snipes, deceased, was submitted 
to a jury and answered in the negative. Whereupon the administrator 
proceeded to pay substantially all of the assets of the estate of Bruce 
Snipes, deceased, to his brothers and sisters. 

On October 27, 1939, J. M. Wells, Jr., was appointed administrator 
d. b. n. of Bruce Snipes, deceased, Moses Shapiro having died some time 
prior thereto. 

It is further alleged that this action was instituted promptly by these 
plaintiffs against the administrator of the estate of Moses Shapiro, 
deceased, and the bondsmen of Moses Shapiro as administrator of Bruce 
Snipes, deceased, after they ascertained that Bruce Snipes had left an 
estate. 

The plaintiffs seek to have the judgment adjudging them not the chil- 
dren of Bruce Snipes vacated and set aside and that they be adjudged the 
legitimate sons of Bruce Snipes and entitled to his estate, and for judg- 
ment against Estates Administration, Inc., administrator of Moses 
Shapiro, deceased, and the bondsmen of Moses Shapiro, administrator of 
Bruce Snipes, deceased, namely, .A. Shapiro, M. Sosnik and 8. Sosnik, 
for the sum of $4,618.13, together with interest at the rate of 6% from 
1 January, 19382. 

The defendants appeal from the refusal of his Honor to dismiss the 
action on the ground that it should have been instituted by J. M. Wells, 
Jy., administrator d. b. 2. of the estate of Bruce Snipes, deceased, and 
upon the further ground that his Honor granted the motion of the plain- 
tiffs to make J. M. Wells, Jr., administrator d. b. n. of the estate of 
Bruce Snipes, deceased, a party defendant. 


Daltlace McLennan and W. P. Sandridge for plaintiffs. 
Ratcliff, Vaughn, Hudson & Ferrell for defendants. 


Denny, J. It must be conceded that the plaintiffs cannot maintain 
this action if the court erred in making J. M. Wells, Jr., administrator 
d. b. n. of the estate of Bruce Snipes, deceased, a party defendant. If 
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the allegations of the complaint are true, and the administrator d. b. n. 
had knowledge of the facts alleged, it was his duty to have brought an 
action for the relief sought herein. However, it does not appear from 
the record that the administrator d. b. n. of the estate of Bruce Snipes, 
deceased, was consulted prior to the institution of this action. He was 
requested by the plaintiffs to bring an action for the relief sought herein, 
after this action was instituted, but he declined to do so, whereupon he 
was made a party defendant in the pending action. 

Under our decisions an appeal lies from an order of the Superior 
Court either making or refusing to make additional parties, when such 
order affects a substantial right of the appellant. Rollins v. Rollins, 
76 N. C., 264; Stephenson v. Peebles, 77 N. C., 364; Lytle v. Burgin, 
82 N: C., 801; HKeathly v. Branch, 84 N. C., 202; Merrill v. Merrill, 92 
N.C., 657; Jones v. Asheville, 116 N. C., 817, 21 8S. E., 691. 

It has been held, as stated in the case of Street v. McCabe, 203 N. C., 
80, 164 S. E., 329, that “Whenever objection is made the court has no 
authority to convert a pending action which cannot be maintained into a 
new and independent action by admitting a party who is solely inter- 
ested as plaintiff. It is not permissible, except by consent, to change the 
character of the action by the substitution of one that is entirely differ- 
ent. Merrill v. Merrill, supra; Clendenin v. Turner, 96 N. C., 416; 
Hallv. &. R., 146 N. C., 345; Bennett v. R. R., 159 N. C., 845; Reynolds 
v. Cotton Mills, 177 N. C., 412; Jones v. Vanstory, 200 N. C., 582.” 

The appellant contends that the making of the administrator d. b. n. 
of the estate of Bruce Snipes, deceased, a party defendant, converts the 
pending action into a new one and that under the decision of Merrill v. 
Merrill, supra, the action must be dismissed. We cannot so hold. In 
the Merrill case, supra, J. R. Merrill died intestate in 1866, and John 
Merrill was duly appointed administrator of his estate. In 1873, the 
next of kin of J. R. Merrill instituted an action against John Merrill, 
administrator of the estate of J. R. Merrill, deceased, for the purpose of 
obtaining an account and settlement of the estate. Repeated orders of 
reference were entered, reports made, and each in its order set aside, 
John Merrill died in 1881. Perry Merrill was duly appointed admin- 
istrator of the estate of John Merrill, deceased, and named defendant in 
the action. Afterwards, at the Fall Term, 1883, by consent of all parties, 
the action was again referred. On 24 August, 1884, Edward Shipman 
was duly appointed administrator d. b. n. of the estate of J. R. Merrill, 
deceased, and thereafter apphed to the court to be made a party plaintiff 
in the pending action. ‘The request was granted and the defendant 
appealed. The Court said: “It appears from the record, that the plain- 
tiffs, the next-of-kin of J. R. Merrill, deceased, had a cause of action 
against the administrator of his estate, John Merrill, but when the latter 


780 IN THE SUPREME COURT. [223 


SNIPES v, ESTATES ADMINISTRATION, INC. 


died, pending the proceeding and before he had completed his adminis- 
tration, their cause of action against him did not survive against the 
administrator of his estate, the present defendant. The defendant, as 
administrator, held and was charged with any assets in his hands belong- 
ing to the estate of J. R. Merrill, not for his next-of-kin, but solely for 
the administrator de bonis non of his estate. It is well settled upon 
principle and authority, that the law does not vest the title to the prop- 
erty of a person who dies intestate in his next-of-kin, but in his admin- 
istrator. If the administrator should die before he had completed the ad- 
ministration, the title to such property does not vest in his administrator, 
but in the administrator de bonis non of the first intestate, and so on in- 
definitely, until the estate in the hands of the first, or some subsequent ad- 
ministrator de bonis non, shall be completely settled anc distributed ac- 
cording to law. The next-of-kin of the intestate, cannot proceed against 
the administrator of his deceased administrator for a settlement and their 
distributive shares; they must go against the administrator de bonis non 
of the intestate whose distributees they are, and plainly, because the title 
to the assets, in whatever shape to be distributed, is in him. To this effect, 
without exception, are all the decisions upon this subject in this State, as 
well those decided before, as those decided after the adoption of The Code 
method of procedure, blending law and equity.” The Court further held 
that: “The next-of-kin plaintiffs . . . had a cause of action at the time 
the action began against his intestate, who was the administrator under 
whom they claim as distributees; when he died, their cause of action did 
not survive against his administrator, but against the administrator 
de bonis non of the intestate under whom they claim. This action did 
not necessarily abate—they might have made the administrator de bonis 
non a party defendant; indeed, they ought to have done so, as he was the 
only person whom they could then properly sue—the law vested the title 
to the assets in him, and to him they must look for their distributive 
shares.” Therefore, it is apparent that the action would not have been 
dismissed if the administrator d. b. n. of the estate of J. R. Merrill had 
been made a party defendant instead of having been made a party plain- 
tiff. Consequently, under the facts disclosed on this record and in view 
of the character of the relief sought, it is proper but not mandatory that 
the administrator d. b. n. shall bring the action, but it is necessary for 
him to be a party to the action, either as the plaintict or as a party 
defendant, in order to prevent a dismissal thereof. Wilson v. Pearson, 
102 N. C., 290, 9 S. E., 707; Hardy v. Miles, 91 N. C., 181; Lansdell 
v. Winstead, 76 N. C., 366. The better, and more orderly, procedure is 
for the next of kin to bring such action only after the administrator 
d, b. n. has refused to do so. However, we are not advertent to any case, 
and the appellants cited none, where this Court had dismissed an action of 
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this character brought by the next of kin, for lack of necessary parties, 
where the administrator d. b. n. was named a party defendant. 

In the case of Hardy v. Ailes, supra, the action was brought in the 

identical manner adopted by these plaintiffs, for the purpose of securing 
a distributive share of the estate of William Miles, deceased, and to 
vacate and set aside a decree against the plaintiff, entered in a proceed- 
ing in the course of the administration of the estate, to which the plain- 
tiff alleged he was not a party. The defendant in the action was the 
administrator of the deceased executor of the last will and testament of 
William Mules, deceased, who appealed from an adverse verdict. This 
Court held: “The plaintiff’s action cannot be sustained with the present 
parties. We hold that the administrator de bonis non, cum testamento 
annevo, of William Miles, deceased, is a necessary party. But, so volumi- 
nous is the record in the case, . . . to save the parties the repetition of 
the trouble and vexation they have already encountered, we are of the 
opinion it is Just and proper that the case should be remanded that 
amendments should be made, so as to make the administrator d. b. v. 
of Wilham Miles a party to the action. .. . Butin Murphy v. Harrison, 
65 N. C., 246, it is held that where the administrator refuses to bring 
an action to surcharge and falsify an account, by which the estate of his 
intestate has been injured, the legatees or next of kin may bring the 
action; but in doing so, they must make the administrator or executor a 
party defendant. This case would seem to come within the principle 
decided in that case. There, the administrator refused to act, and he 
could not be made a party plaintiff without his consent, and yet the 
plaintiffs, the next of kin, had a right to have the account sureharged 
and falsified. Here, there is no administrator d. b. n. joined in the 
action, whether because there was none, or, if one, he refused to act, does 
not appear; but the plaintrff has sustained a wrong which the law would 
not be true to itself if it did not furnish him a remedy to redress. 
Our conclusion is that the cause should be remanded to the Superior 
Court that the administrator de bonis non, cum testamento annexo, of 
William Miles, if there be one, may be made a party defendant; and if 
not, that he may be made a party when appointed.” 

In the instant case the court below has done what this Court said was 
necessary to be done in the above case, in respect to parties, in order to 
maintain the action. 

In the case of Tulburt v. Hollar, 102 N. C., 406, 9 S. E., 480, cited in 
appellant’s brief, it appears that the administrator d. b. n. of the intes- 
tate of the deceased administrator was not a party to the action. While 
the Court said it was not necessary to determine the question, it did 
state, relative to an action by the next of kin against the administrator 
of a deceased administrator, that the action cannot be maintained by the 
next of kin, distributees or creditors. The case did not, however, pass 
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upon whether or not the action might have been maintained if the 
administrator d. b. n. of the estate of J. N. Tulburt, deceased, had been 
made a party defendant. It will be noted that in the case of Lansdell v. 
Winstead, supra, and cited with approval in Ham v. Kornegay, 85 N. C., 
119, it is said: “The rule is inflexible that the next of kin cannot call 
for an account and distribution of an intestate’s estate without having 
an administrator before the Court.” 

In the present action, if the relief sought is obtained, the assets of the 
estate of Bruce Snipes, deceased, will not be recovered by these plaintiffs 
directly, but said assets will belong to J. M. Wells, Jr., administrator 
d. b. n. of said estate and administered by him as proviced by law, and 
the plaintiffs will receive from said administrator their distributive share 
of said estate. 

Where the ends of justice require it, the Court may vemand a cause 
to the end that a necessary party or parties may be brought in, in order 
to maintain the action. Cheshire v. First Presbyterian Church, 221 
N. C., 205, 19 S. E. (2d), 855; Hardy v. Miles, supra. 

We have carefully considered all the cases cited by both the appellants 
and the appellees in their excellent briefs, and we are of the opinion 
that, on the facts disclosed in this record, the order of the court below 
refusing to dismiss the action and granting plaintiffs’ motion to make 
J. M. Wells, Jr., administrator d. b. n. of the estate o? Bruce Snipes, 
deceased, a party defendant, should be 

Affirmed. 


W. L. ROTHROCK, Trapping as PIEDMONT SHEET METAL COMPANY, 
v. J. A. NAYLOR, W. L. ROTHROCK anp J. T. BOYER, TRuSTE£ES For 
BONIN REALTY COMPANY, anp E. F. STRICKLAND. 


(Filed 12 January, 1944.) 
1. Partnership § 1— 


A partnership is a combination by two or more persons of their prop- 
erty, effects, labor, or skill in a common business or venture. and under 
an agreement to share the profits and losses in equal or specified propor- 
tions, and constituting each member an agent of the others in matters 
appertaining to the partnership and within the scope of its business. 


2. Partnership § 2— 
While an agreement to share profits is one of the tests of a partner- 
ship. an agreement to receive part of the profits for services and attention, 
as a means only of ascertaining the compensation, does not create a 
partnership. 


3. Same— 


When the facts are undisputed, what constitutes a partnership is a 
question of law. 
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4, Same— 

Where the owner of certain city lots agreed with a contractor to fur 
nish all labor and material, carry protective insurance, and build a house 
oh each lot according to written specifications in each case. upon the pay- 
ment by the owner of named sums at certain stages of construction and 
should the houses, or any of them, be sold within four months after com- 
pletion, the owner to receive a hamed sum for each lot, the balance in 
each case going to the contractor, but on a failure to sell within the four 
months period, the owner to pay a specified amount in full for each house, 
there is no evidence of a partnership. 


ApprAL by plaintiff from Gwyn, J., at April Term, 19438, of Forsyru. 

Civil action to recover on contract for heating systems installed in 
houses constructed under agreement between Bonin Realty Company 
and defendant E. F. Strickland. 

In the trial court the evidence introduced by plaintiff tends to show 
these facts: 

1. On 17 June, 1941, defendant Dr. E. F. Strickland, being the owner 
of five certain lots of land, numbers 7, 8, 9, 10 and 11 on the north side 
of Westover Ayenuc in Winston-Salem, North Carolina, entered into 
five separate agreements with Bonin Realty Company for the construc- 
tion of “a fiverroom frame residence” on each of these lots. By the 
terms of each of these agreements, Bonin Realty Company, ealled “the 
contractor,” agreed with Dr. Strickland, called “the owner,” (a) “to 
build for the owner” such residence, (b) to furnish all materials and 
perform all the work shown on the drawings and described in the speci- 
fications of the owner, which are attached to and made a part of the 
contract, (¢c) to do everything required by the contract, specifications, 
and drawings, and to commence work immediately and to complete same 
as soon as possible, consistent with good workmanship, (d) to carry 
workmen’s compensation insurance and public liability insuranee, which 
it represents it is carrying, and (e) to pay all social security and unem- 
ployment taxes which may be assessed in connection with the work, 
sind in each agreement .Art. IV is identical except as to certain figures. 
This Article as it appears in the agreement relating to lot No. 7 and the 
house to be erected thereon reads as follows: 

“ArticLeE LV. That it is the understanding and intent of both parties 
that the house and lot shall be sold for an approximate price of $4,700.00; 
and that the owner shall receive as his portion of the sale price the sum 
of $975 for the lot, and the contractor shall receive the balance of the 
sale price for the construction of the residence. In the event that the 
house is not sold within four months after completion, the Owner shall 
pay to the Contractor the sum of $3,750.00. During construction the 
Owner agrees to pay to the Contractor as follows: $900.00 when the roof 
has been put on, $900.00 when the house is plastered, and $900 when the 
standing trim and floors have been installed.” 
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In Article IV of each of the other four agreements, as in the above 
quotation, an approximate sale price is specified, and it is provided 
therein (a) “that the owner shall receive as his portion of the sale price 
the sum of $975.00 for the lot, and the contractor shall receive the bal- 
ance of the sale price for the construction of the residence”; (b) that in 
the event that the house is not sold within four months after completion, 
the owner shall pay to the contractor a specified sum of money; and 
(c) that during construction the owner agrees to pay to contractor a 
specified sum of money, ‘when the roof has been put on,” a like amount 
“when the house is plastered” and a like amount “when the standing trim 
and floors have been installed.” 

2. Between 11 September, 1941, and 17 January, 1942, separate sale 
agreements were entered between Bonin Realty Company and purchasers 
for the sale of the said lots of defendant Strickland, and the house con- 
structed thereon, at approximately the sale prices specified in the respec- 
tive agreements pertaining thereto between Bonin Realty Company and 
E. F. Strickland; and pursuant thereto the defendant E. F. Strickland 
and his wife executed deeds to the respective purchasers. Four checks 
from Bonin Realty Company payable to E. F. Strickland, bearing dates 
between 1 November, 1941, and 6 February, 1942, for approximately 
the amount Strickland was to receive for the lot, plus the total of 
amounts advanced during construction under the agreements relating to 
lots 7, 9, 10 and 11, and drawn on First National Bank of Wuinston- 
Salem, N. C., were endorsed by Strickland. 

3. On 18 June, 1941, plaintiff, as dealer, proposed in writing to 
“Bonin Realty Company (name of purchaser)” to install in dwellings 
No. L-7, L-8, L-9, L-10 and L-11 for Dr. E. F. Strickland, under con- 
struction on Westover Drive, Winston-Salem, N. C., certain heating 
systems in accordance with certain specifications and stipulations for 
“the net cash purchase price” of $1,900.00 payable when the work 1s 
completed. This proposal was accepted in name of “Borin Realty Com- 
pany, W. L. Bonin, Pres.” After the contract was-so signed, the heating 
systems were all completed and put in operation by plaintiff. The job 
on lot No. 7 was begun on 10 July, 1941, and completed on 26 January, 
1942, that on lot No. 8 was finished on 10 January, 1942, and those on 
lots numbers 9, 10 and 11 were completed in fall of 1941, and plaintiff 
has not been paid anything on any of the jobs. Demand for payment 
was made and refused. 

4. Notice and claim of lien against lot No. 7 for $375.00 with interest 
thereon from 27 January, 1942, reciting that the labor was performed 
and materials were furnished beginning 10 July, 1941, and finished on 
27 January, 1942, was filed in office of clerk of Superior Court of 
Forsyth County, date not shown, under this caption, “W. L. Rothrock, 
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trading as Piedmont Sheet Metal Company, claimant, v. Bonin Realty 
Company, and E. F. Strickland, owners.” 

5. Bonin Realty Corporation is a corporation and has made an assign- 
ment for the benefit of its creditors. 

6. The reasonable market value of each of the five lots in question 
prior to the construction of the houses thereon, 17 June, 1941, and after 
sewer and water had been run to the lots, was from $325 to $350. 

Furthermore, in the absence of the jury, plaintiff, W. L. Rothrock, 
under examination by his attorney, testified: That about 1 July, 1942, 
he had a conversation, probably an hour, with Dr. Strickland at his 
home, the substance of which was this: “I approached Dr. Strickland in 
a friendly way and told him that I was out there to see if he could 
convince me that I shouldn’t sue him for $1,900.00 that was due in the 
installation of five heating plants that I had installed over on Westover 
Drive. And Dr. Strickland told me that he had nothing to cover up; 
that he had a contract with Bonin Realty Company to build five houses, 
and that he had paid him in full for the construction of the houses, and 
also mentioned that he had loaned Bonin Realty Company moneys—he 
didn’t state how much money, . . . and that as far as he was concerned 
he owed Bonin Realty Company nothing.” And, continuing, “I told 
Dr. Strickland that Bonin had told me before this contract was written 
... that these houses were being built for speculation, and that I had 
asked Bonin if it was on the same basis as the previous five houses and 
he told me that it was,” and that “Dr. Strickland said that he had a 
eontract—the way I understood Dr. Strickland was that he had a con- 
tract with Bonin on the first house or houses that was built, and the 
other houses were built under that same contract.” Then on being asked 
“When you told Dr. Strickland that Bonin had told you that they were 
being built for speculation, did Dr. Strickland deny it?” the witness 
began to answer by saying “he didn’t. deny that the houses were being 
built . . .,” but upon objection being sustained on the ground that the 
witness had stated what Dr. Strickland said, and that whether what he 
said was a denial 1s not for the witness to say, the witness proceeded no 
further in answering the question. Then continuing the examination 
the witness was asked by his attorney why he said “for Dr. E. F. Strick- 
land” in the contract, and why he “struck out ‘I’ down there and inserted 
‘we,’ and in answer thereto said, “I didn’t know what the setup was. 
I knew that there was something there I couldn’t understand. I knew 
that Dr. Strickland had title to the lots. Bonin had made the statement 
that the houses were being built for speculation, and I tried to draw a 
contract tying the two parties together. I didn’t have an attorney to 
draw the contract. I was just using my own judgment, trying to draw 
a contract that would tie the two parties together and also that would 
give me the privilege at a later date of filing a lien against the property.” 
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Thereupon, upon inquiry by the court, the witness stated that he did not 
talk with Dr. Strickland before he furnished the materials. The court 
then ruled that the conversation the witness had with Bonin Realty Com- 
pany and what Bonin said about speculation would not be competent 
repeated by him to the defendant, Dr. Strickland, unless Dr. Strickland 
adnitted it or gave such an answer as to indicate his assent to the propo- 
sition. And further as to testimony as to reason why witness put “for 
Dr. Strickland” in contract and why he put “TI” for “we” in there, the 
court ruled that the witness “by himself can’t fix the contract for Dr. 
Strickland, that will bind Dr. Strickland, and whatever language he 
wrote merely indicates his notion of the relationship and his notion is 
not evidence to establish the fact’’—and informed counsel, “If you have 
evidence otherwise to go to the jury upon the question of partnership, it 
will go...” To these rulings the plaintiff excepted. 

Thereupon, the jury returned to the courtroom and the trial proceeded. 
And the court stated to counsel for plaintiff that they need not go into 
the phase of the testimony which the court ruled out, but that they 
might proceed to ask questions on the rest of it—that he didn’t want to 
be misunderstood; that part of the evidence was thought to be compe- 
tent, and part incompetent. Whereupon no questions were asked, and 
attorney for plaintiff announced “That is all from Mr. Rothrock, your 
honor.” 

From judgment as of nonsuit at close of his evidence, plaintiff appeals 
to Supreme Court and assigns error. 


Joe W. Johnson and Wm. H. Boyer for plaintiff, appellant. 
Ingle, Rucker & Ingle for defendant, appellee. 


Winsporne, J. This is the determinative question on this appeal: 
Is the evidence offered by plaintiff taken in the light most favorable to 
him, as we must do in considering a motion for judgment as in case of 
nonsuit, sufficient to take the case to the jury upon an issue as to the 
existence of a partnership between Bonin Realty Company and defend- 
ant E, F. Strickland in respect to the construetion of the houses and 
sale of the houses and lots on which the houses were constructed? Care- 
ful consideration of the evidence leads to the conclusion that the court 
below properly ruled in the negative. 

“To make a partnership, two or more persons should combine their 
‘property, effects, labor, or skill’ in a common business or venture, and 
under an agreement to share the profits and losses in equal or specified 
proportions, and constituting each member an agent of the others in 
matters appertaining to the partnership and within the scope of its 
business.” Tvhis is definition given in opinion by Hoke, J., in case of 
Gorham v. Cotton, 174 N. C., 727, 94 S. E., 450, as containing the 


N.C.] FALL TERM, 1943. 187 


RoTHROCK v. NAYLOR. 


substantive features of definitions of the term as approved and applied 
in numerous cases in this State, as in Fertilizer Co. v. Reams, 105 N.C., 
283,118. E., 467, and Mauney v. Coit, 86 N. C., 464. 

However, the principle is well established in this State that “while 
an agreement to share profits, as such, is one of the tests of a partner- 
ship, an agreement to receive part of the profits for his services and 
attention, as a means only of ascertaining the compensation, does not 
create a partnership.” Hoolz v. Tuvian, 118 N. C., 3938, 24 8. E., 776. 
See also Mauney v. Coit, supra; Fertilizer Co. v. Reams, 105 N. C., 283, 
118. F., 467; Lance v. Butler, 1385 N. C., 419, 47 8. E., 488; Trust Co. 
U1 NS83-0 0:5 Vi: Na Cy 008, 02 By 1 106s Gurganis t% Alig. Cos-189 
N. C,, 202, 126 8. E., 423; Wilkinson v. Coppersmith, 218 N. C., 178, 
10 8S. E. (2d), 670. 

Moreover, “when the facts are undisputed, what constitutes a partner- 
ship is a question of law .. .” Webb v. Hicks, 123 N. C., 244, 318. E., 
479; Bolch v. Shuford, 195 N. C., 660, 143 S. E., 218. 

In the light of these principles the written agreements between E. F. 
Strickland, the owner, and Bonin Realty Company, the contractor, fail 
to reveal the elements essential to constitute a partnership. Rather, it is 
manifest that in substance and in form these agreements create the rela- 
tionship of owner and independent contractor. The Realty Company 
agreed to furnish all the materials and to perform all the labor for the 
construction of the several houses in accordance with plans and specifi- 
cations which in each instance are made a part of the agreement, and, 
in any event, it is to receive therefor from Strickland, the owner, a 
specified sum of money—the owner agreeing to make partial payments 
on the contract price at certain stages of the construction. The proyi- 
sions for payment on contract as the work progressed are such as are 
found in building contracts, and are wholly consistent with independent 
relationship between the parties. But out of the provisions relating to 
the sale of the houses and lots after the houses shall have been con- 
structed, it is contended that there is profit sharing from which the jury 
may find a partnership arrangement existed. It is apparent, however, 
that any increased amount the Realty Company would receive and did 
receive over and above the fixed stipulated sum for constructing the 
houses was by way of compensation for selling the houses and lots. If 
in each instance the house and Jot had not been sold within four months 
the Realty Company would have received from Strickland, the owner, 
the fixed stipulated sum for constructing the house. And in this con- 
nection if the Realty Company made a profit in constructing the house 
there is no provision for the owner to share it, nor is there any provision 
by which the owner is to bear any loss the Realty Company might have 
sustained. 
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Moreover, there is no provision by which the Realty Company would 
share in any profit the owner might make in any sale made by the owner 
if the house and lot had not been sold within four months, or by which 
it would bear any loss the owner might sustain in such sale. 

Furthermore, while the plaintiff offered evidence tending to show the 
value of the lots before the houses were built on them, there is no eyi- 
dence as to what the owner paid for them. But if the owner realized 
a profit from the sale of the lots there is no provision for the Realty 
Company to share it. The owner agreed to limit his interest in the 
sales price to $975 for the lot. This he received, plus the return of the 
money advanced on the contract price. It is therefore manifest that 
independent relationship permeated all phases of the transactions. And 
as the facts are undisputed, the evidence presents a question of law for 
the court. 

It is contended, however, that the excluded testimony tends to show 
an admission by silence of a partnership arrangement between the 
Realty Company and Strickland. With this we are unable to agree. 
The excluded testimony is not inconsistent with the terms of the written 
agreement between the parties introduced in evidence by the plaintiff. 
But granting that the building of the houses and the sale of the houses 
and lots were speculative ventures, the contract fails to show that a 
partnership existed. 

The judgment below 1s 

Affirmed. 


J. B. CURLED vy. W. S. SCALES. 
(Filed 12 January, 1944.) 


1. Appeal and Error §§ 24, 29— 


On appeal an argument unsupported by exception and an exception, 
without argument or citation of authority, present no questions for the 
Court’s decision. 


2. Pleadings §§ 16a, 21— 

In an action to renew a judgment. where an amendraent to the com- 
plaint is allowed and made without objection, alleging an error, by inad- 
vertence and mistake, in the face of the Judgment as to its date and ask- 
ing that the judgment be amended to speak the truth, such amendment 
constitutes an additional cause of action, and there is no demurrable 
misjoinder of causes. 


3. Trial § 19— 
It is the prerogative of the court to supervise and control the introduc- 
tion of testimony, and when a question arises as to whether evidence was 
offered and admitted, it is the duty of the judge to decide. 
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4, Trial § 30— 
Where the court in its charge submits to the jury for their consideration 
facts material to the issue, which were no part of the evidence offered, 
there is prejudicial error. 


AppeaL by defendant from Phillips, J., at September Term, 1943, of 
ForsytH. New trial. 

Civil action to renew judgment, instituted 2 November, 1942. 

In an action ex delicto instituted in the Forsyth County Court, com- 
promise judgment in the sum of $100.00 was entered in favor of plaintiff 
and against defendant. This judgment recites “‘This cause coming on to 
be heard ... at the April 10, 1932, Term of Forsyth County Court 
... It was recorded in the Minute Docket as written and docketed on 
the Judgment Docket. Thereafter, the “2” in “1932” as it appeared on 
the Judgment Docket was erased and ‘3” was inserted in lieu thereof 
so as to make it recite that 1f was entered in April, 1938. 

In his complaint herein plaintiff alleges that the judgment was ren- 
dered April 10, 1933. At the trial, by permission of the court, he 
amended his complaint by adding an allegation as follows: 

“That the figures ‘1932’ appearing in the face of the judgment were 
by inadvertence and mistake, and should have been ‘1933’; wherefore, 
the plaintiff prays that the judgment be amended to speak the truth.” 

Defendant did not except to the order allowing the amendment. 
Instead he answered, pleading the ten-year statute of limitations. He 
then demurred ore fenus “for that the original action was instituted for 
the purpose of reviving a judgment, and the amendment to the com- 
plaint set up a new and independent cause of action based upon reform- 
ing a judgment, and for that there is a misjoinder of causes of action.” 
The demurrer was overruled and defendant excepted. 

During the trial plaintiff offered in evidence “Civil Minute Docket 
of the Forsyth County Court, No. 58, page 590, as follows: (Here the 
original judgment is copied as originally rendered, reciting it was 
entered at the April 10 Term, 1982.)” 

He also offered “on page 591, the signature of ‘Oscar O. Efird” Judge 
Presiding.” 

There was evidence (to some of which exception was duly entered) 
tending to show that the original judgment was rendered in April, 1933. 

At the conclusion of the evidence issues were submitted to and an- 
swered by the jury as follows: 

“1. Was the date “April 10, 19827 as appears in a certain judgment 
entitled ‘J. B. Curlee +, W. S. Seales.’ recorded in Minute Docket No. 
53, at page 590, in the reeords of the Office of the Clerk of the Superior 
Court of Forsyth County, an error; and should the correct date be 
‘April 10, 1933,’ as alleged by the plaintiff? Answer: ‘Yes.’ 
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“2. Is the plaintiff’s alleged cause of action barred by the ten-year 
statute of limitations, as alleged by the defendant? Answer: ‘No.’ ” 
From judgment on the verdict defendant appealed. 


Fred S. Hutchins and H. Bryce Purker for plaintiff, appellee. 
W. Avery Jones for defendant, appellant. 


Barnuit1, J. The questions primarily stressed on the argument here 
do not arise on this record. 

There was no exception to the order of the court permitting an amend- 
ment of the complaint. Hence, the authority of the court to permit an 
amendment setting up a new cause of action after the action on the 
judgment as entered is clearly barred by the statute of limitations is not 
challenged. 

The defendant brings forward his exception to the order overruling 
the demurrer, but under this exception he discusses the authority of the 
court to allow the amendment. Thus, we have an argument unsupported 
by exception and an exception without argument or citation of authority. 
No question for decision is presented. In any event there is no mis- 
joinder of causes of action. The exception, as it appears in the record, 
cannot be sustained. 

Nor do we now decide the merit of defendant’s plea of the statute 
of limitations. The exception to the ruling of the court in denying the 
motion to nonsuit entered at the conclusion of all the evidence is not 
brought forward either in the assignments of error cr in the brief. 
Supreme Court Rules of Practice 19 (3), 21 and 28, Annotated in 221 
N.C., 544, et seq. 

In its charge the court instructed the jury in part as follows: 

“As the Court has stated to vou heretofore, the Minute Docket No. 58, 
at page 590, 1s headed at the top of the page, ‘Thursday, April 13, 1933.’ 
Page 591 is ‘Thursday, April 13, 1933.’ Page 589 is dated ‘Thursday, 
April 13, 1933.’ 588 is ‘Thursday, April 18, 1933,’ and on back through 
587, ‘Wednesday, April 12, 1933.’ 586 is ‘Wednesday, April 12, 1933.’ 
And 585, ‘Wednesday, April 12, 1933 ” 

Counsel for the defendant called the court’s attention to the fact that 
the additional pages of the Minute Docket referred to were not offered 
in evidence and excepted. The following then appears in the record: 

“Tre Covert: If the Court is in error, the Court will correct it. The 
Court understood the whole book was introduced and particularly was 
attention called to page 590. 

“Mr. Parrish: That is what I intended to do, whether the record 
shows that or not. I introduced it and called the Court’s attention to 
a particular page. 
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“That is the recollection of the Court, gentlemen. If that is not the 
case, you will not consider anything but Page 590. If only Page 590 
was introduced, you will not consider, and will strike from your minds, 
anvthing the Court has said about anything appearing on the other 
pages in the record. You will remember what the evidence is on that 
point. You will take vour recollection and not that of the Court.” 

The court charged further as follows: 

“The plaintiff further insists and contends that the notation on the 
Civil Judgment Docket No. 62, at page 184, refers to Minute Docket 52, 
at page 590, for the recording of this judgment, even though there might 
be a ‘2’ scratched out and a ‘3’ put over it; that vou should find that the 
handwriting of ‘April 10, 1933,’ 1s all in the same handwriting, and 
that if there was an erasure, it was done by the Clerk at the time he 
made it; that the Clerk evidently made the notation from the face of the 
judgment, and then he found later or at that time that the judgment 
was wrong on its face, and he changed it to the right date, because the 
Minute Docket showed that the judgment was rendered on Thursday, 
April 13, 1933, instead of 1932, and that the Clerk, or whoever did it 
in his ofhee, did it at the time he made this notation; that it wasn’t 
changed later. The plaintiff insists and contends that both show old 
writing and the same handwriting in the two figures in the 19’ and the 
two figures in the ‘33,’ ” 

The record fails to disclose that the pages of the Minute Docket to 
which the court referred, other than pages 590 and 591, were in evidence. 
Nor was there any testimony tending to show at what time, by whom. 
or in whose handwriting the alteration on the Minute Docket was made. 

Thus it appears that the court in its charge submitted to the jury for 
their consideration facts material to the issue which were no part of the 
evidence offered. This constitutes prejudicial error. S. v. Love, 187 
N. C., 32, 121 8. E., 20; Smith v. Hostery Mill, 212 N. C., 661, 194 
Oy 8850. ve Wont) 218: No C5 605, 118. Bs (2d). 473: 

The further charge of the court leaving it to the jury to decide whether 
the whole Judgment Docket was tendered and admitted does not render 
the error harmless. 

While the court in its charge reviews the testimony, the recollection 
of the jury is controlling and is to guide them in arriving at their ver- 
dict. This rule, however, applies only to testimony admitted in evidence 
and submitted to the jury for their consideration. 

On the other hand, it is the prerogative of the court to supervise and 
control the introduction of testimony, and when a question arises as to 
whether evidence was offered and admitted it is the duty of the judge 
to decide. Then in his charge he must confine his review of the testi- 
mony to “the evidence given in the case.” 
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Here material facts were called to the attention of the jury, supported 
by the statement of the court, as well‘as of counsel, that it was under 
the impression that they were introduced in evidence. They were not 
withdrawn but were to be rejected and not considered only in the event 
the jury did not so recall. This was not a statement “zn a plain and 
correct manner” of “the evidence given in the case.” O. S., 564. In 
this state of the record it is impossible to say to what extent, if any, 
they influenced the verdict. 

As the cause of action to reform or amend the Judgment is joined 
with another cause of action in which other and additional relief is 
sought, we cannot adopt the suggestion of plaintiff that the motion to 
amend be treated as a motion in the original cause. It was not so dealt 
with in the court below. Instead, it was treated as a first cause of 
action stated in the complaint, and an issue based thereon was sub- 
mitted to the jury. 

As the questions presented by the exceptions to the exclusion of testi- 
mony may not again arise, we refrain from any discussion thereof. 

The indicated errors in the charge entitle the defendant to a new trial. 
It is so ordered. 

New trial. 


CHARLES 8S. THOMPSON vy. ERNEST P. DAVIS anp Wire, EVA W. 
DAVIS, AND J. M. McKENZIE. 


(Filed 12 January, 1944.) 


1. Frauds, Statute of, § 12: Trusts § 1b— 


The section of the English statute of frauds relating to parol trusts has 
not been enacted in North Carolina and our present statute. G. S., 22-2, 
has no application to such trusts and does not prohibit their establish- 
ment by parol evidence. And such proof is not a violation of the rule 
prohibiting parol evidence to contradict. alter or explain a written instru- 
ment. 


2. Trusts § 1b: Husband and Wife § 12a— 


The faet that the tifle is an estate by the entireties presents no obstacle 
to the enforcement of the equity of a parol trust, If properly shown to 
exist. 


3. Trusts § 1b— 


While the evidence to establish a parol trust must be clear, strong and 
convincing, it is the province of the jury to say whetner it is of that 
nature, 


4, Same— 


Where plaintiff and two of defendants, in forming a partnership. agreed 
to purchase a certain lot for that purpose, title to be taken in the name 
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of the partners, and plaintiff paid approximately one-third of the down 
payment to one of defendants, who with the other defendant was to take 
care of the balance, until the earnings of the partnership should suffice 
for the deferred payments, and the defendant to whom the money was 
paid took title to the property in himself and his wife, without the knowl- 
edge of the other partners, there is evidence of a parol trust and motion 
for judgment as of nonsuit was properly overruled. 


5. Pleadings § 21— 
The allowance or denial of a motion to amend an answer, made after 
the time for answering had expired, is in the discretion of the court. 


+ 


6. Trusts § ib: Partnership § 3-—— 


In a suit to impress realty with a parol trust in favor of a partnership. 
there is no reversible error in the admission of evidence of the partnership 
affairs, occurring after a reference for an accounting, showing that profits 
were used to enhance the value of the realty in question and that rents 
from such realty went into the partnership fund. 


. Trial § 31— 
The use of the formula “the evidence tends to show” is not an expres- 


i, 


sion of opinion upon the evidence in violation of C. &8., 564. 


8. Trusts § 1b— 


In a suit to impress realty with a parol trust for the benefit of a part- 
nership. where proper instructions have been given, there is no error in 
the submission of the issue, “Do defendants (naming them) hold the 
legal title to the property described in the complaint as trustees for the 
partners (naming them) ?” 


AppraL by defendants Davis from Burney, J., at August Civil Term, 
1948, of New Hanover. 


Rountree & Rountree and Aaron Goldberg for plaintiff, appellee. 
W. L. Farmer and W.F. Jones for defendants Davis, appellants. 


Seawext, J. The plaintiff brought this action to wind up the affairs 
of a partnership and to establish and enforce a parol trust with respect 
to certain lands held by defendants E. P. Davis and his wife, Eva W. 
Davis, by an absolute or fee simple deed of bargain and sale. Matters 
relating to the partnership and partnership accounting were referred, 
and are not involved in this appeal. The issue as to the parol trust went 
to the jury, and the present appeal is concerned with this phase of the 
ease alone. The record is voluminous, and to conserve space we must 
content ourselves with summarizing such portions of the proceedings 
and of the evidence as may be pertinent to the exceptions considered. 

The plaintiff was successful in the court below; and the exceptions of 
the appealing defendants raise the following questions for our decision : 
Was the trial court justified in overruling defendants’ demurrer to the 
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complaint as not stating a cause of action with respect to the alleged 
parol trust? Did the court commit error in overruling defendants’ 
demurrer to the evidence and motions for judgment as of nonsuit? Was 
there error in refusing to grant defendants’ motion for leave to amend 
their answer so as to set up a plea of estoppel against the plaintiff 
arising out of the alleged rental by the partnership of the premises in 
controversy? Was evidence concerning partnership matters improperly 
admitted? Was the judge’s charge offensive to C. S., 564, in expressing 
an opinion, or prejudicial in dealing generally with the subject of parol 
trusts, or In its expressions with reference to fraud? Was the issue 
submitted to the jury proper ? 

These we consider in order. But since the defendants, in addition to 
a general denial, have challenged plaintiff’s whole case by a plea of the 
statute of frauds, it will shorten the discussion and save repetition if 
we try to remove some misconceptions—if they appear to exist—as to 
the circumstances under which a parol trust with respect to lands may 
be asserted in our jurisdiction. 

The seventh section of the English Statute of Frauds (Stat. 29, Car. 
II, ¢. 3, s. 7), relating to the creation of parol trusts and the manner 
in which they shall be evidenced or manifested, has not been enacted in 
North Carolina. Peele v. LeRoy, 222 N. C., 123, 22 8. E, (2d), 244, 
Brogden v. Gibson, 165 N. C., 16, 80 S. E., 966; Jones v. Jones, 164 
N.C., 820, 80 8. E., 480; Gaylord v. Gaylord, 150 N. C., 222, 63S. E., 
1028; Riggs v. Swann, 59 N.C., 118; Shelton v. Shelton, 58 N. C., 292. 
Our present statute, G. S., 22-2; C. S., 988 (Rev., 976, Code, ss. 1554, 
1743; 1819, ch. 1016), has no application to such trusts, and does 
not prohibit their establishment by parol evidence. Speaking to the 
contrary suggestion, Justice Hohe, in delivering the opinion for the 
Court in Jones v. Jones, supra, at p. 325 quotes with approval Chief 
Justice Pearson in Shelton v. Shelton, supra, as follows: 

“It was suggested on the argument that a declaration of trust falls 
within the operation of the Act of 1819, Rev. Code, ch. 50, sec. 11, “All 
contracts to sell or convey land or any interest In or concerning land 
shall be in writing.” The construction of this statute is fully discussed 
in dlargrave vr. King, 40 N. C., 480; Cloninger v. Summit, 55 N. C., 
513. .\ bare perusal of the statute will suffice to show that it cannot, by 
any rule of construction, be made to include a declaration of trusts, so 
as to supply the place of the section of the English statute of frauds 
in regard to a parol declaration of trusts, which our Legislature has 
omitted to re-enact.’ ” 

Parol evidence introduced to establish such a trust does not violate 
the rule of evidence prohibiting the admission of parol evidence to 
contradict, alter or explain a written instrument, since such is not its 
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purpose or effect. Dealing with this contention, we find in Shelton v. 
Shelton, supra—repeatedly cited in this connection, the following: 

“Tt was also suggested that a verbal declaration of trust cannot be 
proved without violating the rule of evidence, “\ written instrument 
shall not be altered, added to, or explained by parol.’ The reply 1s, if 
this position be true, the English statute in respect to the declaration of 
trusts was uncalled for, and the doctrine of verbal declaration of trusts 
would not have obtained at common law. The truth 1s, neither the 
declaration nor the implication of a trust has ever been considered as 
affected by that rule of evidence. The deed has its full force and effect 
in passing the absolute title at law, and is not altered, added to, or 
explained by the trust, which is an incident attached to it, in equity, 
as affecting the conscience of the party who holds the legal title.” The 
qualification that such a trust cannot be thus established in favor of the 
grantor without an allegation of fraud or mistake stands upon a different 
footing and Has no appleation to the facts in the case at bar. 

It has been frequently stated that in properly constituted eases indi- 
cating the propriety of equitable relief in declaring and entorcing a parol 
trust, the formal deed by which the legal title is held 1s regarded as a 
feoffment not inconsistent with the trust sought to be established. Jones 
7. Jones, supra; Anderson v. Harrington, 163 N. C., 140, 79 S. E., 426; 
Rowland v. Rowland, 93 N. C., 214; Laws of 1715, ch. 7, sec. 2; Rev., 
sec. 979; C.S., 3808; G. S., 47-17. The statutes have varied somewhat 
in the course of codification and re-enactment, but the policy of inter- 
pretation has remained substantially the same. When an equity of the 
sort attempted to be asserted here supervenes, the holder of the deed by 
bargain and sale is considered vested merely with the naked legal title 
with respect to the trust when properly proven. Creech v. Creech, 222 
N. C., 656, 663, 24S. E. (2d), 642; 26 R. C. L., Trusts, see. 73. 

The fact that the defendant E. P. Davis took title to himself and 
wife, Eva W. Davis, presents no obstacle to the enforcement of the 
equity, 1f properly shown to exist. Under the evidence in the case, the 
jury might infer that the defendant Davis paid for the property partly 
with the money obtained from the plaintiff, Thompson; and in that 
event, the interest of his wife under the deed would be presumed to be 
a gift from the husband, and her position as a beneficial holder of an 
interest In the property would not be tenable. Carfer ». Oxendine, 193 
N. C., 478, 187 S. E., 424. 

In view of these precedents, we examine the complaint and the evi- 
dence. 

Tue Comprarnt. Condensing the text, it is alleged in the complaint 
tHat the plaintiff Thompson, J. M. McKenzie, and the defendant Davis, 
in the process of forming a partnership to operate a parking lot near 
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the North Carolina Shipbuilding Company’s plant :n Wilmington, 
North Carolina, agreed amongst themselves, in consideration of the 
forming of such partnership, to purchase for the partnership a con- 
venient lot from B. B. Cameron, Jr., which is described in the com- 
plaint, the title thereto to be held by the partners in common. The 
execution of the plan was entrusted to the defendant Davis. The terms 
of purchase required a down payment, the business of the partnership 
to take care of deferred payments as they became due. The plaintiff, 
it is alleged, contributed his quota of the down payment before the prop- 
erty was purchased. But, it is further alleged, in violation of the agree- 
ment and with intent to defraud plaintiff and the other partner out of 
their interest in the property, defendant fraudulently procured the title 
to be made to himself and wife, and, repudiating the agreement, attempts 
to hold the property as his own to the exclusion of any interest therein 
the plaintiff may have. Formal parts of the complaint show no defect. 

In our opinion, the complaint sufficiently states a cause of action and 
the demurrer was properly overruled. 

THe Evipencs. Upon the motions for judgment of nonsuit, it is 
necessary to consider in this case only the showing made by the plaintiff. 
Plaintiff’s evidence followed closely the allegations of the complaint. 
It tended to show that plaintiff Thompson, McKenzie, and the defendant 
Davis were forming a partnership to operate a parking lot, and mutually 
agreed to purchase the Cameron lot, near the Shipbuilding Company’s 
plant, for the benefit of the partnership, the title to be taken in the name 
of the three partners, Thompson, McKenzie, and Davis; that Thompson 
paid $325 in cash to Davis to be applied on the down payment of pur- 
chase price, and that this cash payment was used, or paid to Fonvielle, 
the seller’s agent, on the purchase price. This constituted almost— 
within a few dollars—one-third of the down payment—and the balance 
was to be taken care of by Davis until the earnings of the partnership 
were sufficient to satisfy the deferred payments. The plaintiff had 
trusted the transaction to Davis, who had been made manager of the 
partnership, and had never seen the deed. (The deed was dated 1 August, 
1942, and is upon its face a deed of bargain and sale executed to E. P. 
Davis and wife, Eva W. Davis as grantees.) Having found out his 
name was not in the deed, he went to Davis seven or eight times, de- 
manding that a conveyance be made to him for his part, or a change 
made in the title, and Davis refused. Finally, through dissatisfaction 
with Davis and his management of the partnership, plaintiff and Me- 
Kenzie took over the management and continued therein until the 
present action was brought. Plaintiff was substantially corroborated 
by McKenzie in essentials as to the agreement and payments made on 
the purchase price. 
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Defendants’ evidence sharply contradicted that of plaintiff, but on the 
whole evidence, these contradictions were for consideration of the jury. 
We are reminded that evidence to establish a parol trust must be “clear, 
strong and convineing.” But whether it is of that nature, it is the 
province of the jury to say. Vire Co. v. Lester, 190 N. C., £11, 130 
S. E., 45; Hendren v. Hendren, 1538 N. C., 505, 69 8. E., 506. There is 
no exception to any failure of the court to properly instruet the jury 
in this respect. The evidence was properly submitted to the jury. 

Motion ror Leave To AMEND. The defendants moved to amend their 
answer so as to set up a plea of estoppel. The theory of estoppel 
appears to be based on a provision in the partnership agreement relating 
to rent: “Second: <All profits which may acerue to said partnership 
after deduction of the sum of Two Ilundred ($200.00) Dollars as a 
monthly rental,” ete. The plaintiff testified that this referred to the 
two hundred dollars to be paid out of earnings on the purchase price of 
the property, and was so understood. 

The record discloses that this motion was made after the time to 
answer had expired—in fact, when the case was called for trial. At 
that time it had become a matter of discretion with the court, and we 
cannot say the discretion was abused. Wilminglon v. McDonald, 133 
N. C., 548, 45 8S. E., 864; C.8., 545; Commissioners v. Blair, 76 N.C, 
136; Goodwin v. Fertilizer Works, 121 N. C., 91, 28 S. E., 192; Me- 
Intosh, Practice and Procedure, pp. 512 and 518, and cited cases. 

The evidence on which defendant relied is equivocal, arising out of a 
factual situation entirely different from that before the Court in Hare 
ve. Weil, 2138 N. C., 484, 196 S. E., 869, and Wolfe v. Land Bank, 219 
N. C., 818, 138 S. E. (2d), 538, and the defendants had full benefit on 
the issue of such inferences as the jury might draw from the conduet of 
the plaintiff as a member of the partnership. There 1s no evidence on 
the part of the plaintiff that he, or other members of the partnership, 
had ever paid Davis any rent on the property or had agreed so to do. 
The provision cited in the partnership agreement does not go so far. 
Moreover, the receiver later appointed, who used the property as that of 
the partnership, testified that no demand had been made on him for rent. 
It is in evidence, however, that rentals of buildings erected on the prop- 
erty were paid into the partnership funds. At any rate, the trial judge, 
we think, properly declined to permit the amendment when the case was 
ealled for trial. 

THE Aputssion oF Evipencre. The exception here is to the admission 
of evidence relating to the conduct of the partnership, when the partner- 
ship affairs, and partnership accounting, had been referred. It was 
practically impossible to avoid some reference to the partnership affairs. 
Some latitude in this respect was allowed on both sides of the contro- 
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versy. Included in this class of exceptions was evidence tending to 
show that earnings of the partnership were used to enhance the value 
of the lot, and that rentals from buildings erected on the lot were 
turned into the partnership fund, which was certainiy competent as 
showing the dealings of the parties with the property in controversy. 
We are not prepared to say that the admission of evidence as to partner- 
ship matters, to the extent shown in the record, is so prejudicial as to 
justify a rehearing. 

Tue Juper’s Cuarce. The use of the convenient formula “the evi- 
dence tends to show” is not considered expression of an cpinion upon the 
evidence in violation of the prohibition of C. S., 564. S. . Harris, 213 
N. C., 648, 197 S. E., 142. 

Objection is made to the observations of the judge on the general 
subject of parol trusts and the method of their creation; and more par- 
ticularly his use of the term “fraud” and his explanation of fraud in 
connection with the creation of such trusts. It is impossible here to 
set down in extenso the charge of the judge upon a subject which must 
necessarily comprehend a large part of the instructions and demand a 
frank treatment of the evidence. Suffice it to say that we cannot see that 
the court strayed too far from his immediate subject in presenting the 
law of the case, especially in view of the breadth of discussion here. 
And we cannot find that he has exceeded the language of judicial decision 
in discussing the question of fraud. Gorrell ». Alspaugh, 120 N. C., 
362, 278. E., 85; Avery v. Stewart, 186 N. C., 426, 48 S. E., 775. 

Tue Issve. The issue submitted was: “Do the defendants, Ernest P. 
Davis and wife, Eva W. Davis, hold the legal title to the property 
described in the complaint as Trustees for Charles S. Thompson, J. M. 
McKenzie and Ernest P. Davis?” The defendants contend that it pre- 
sents to the Jury a mere question of law. That might be true in the 
absence of proper instructions. The suggestion is without merit where 
proper instructions have been given. The issue in this form is not 
unusual, and we do not find it objectionable. Henley v. ITolt, 221 N. C., 
274, 20 8. E. (2d), 62. See Russell v. Wade, 146 N. C., 116, 118, 
595. E., 345. See also Clinard v. Kernersville, 217 N. C., 686, 9 S. E. 
(2d), 381. 

The exceptions do not disclose any error justifying interference with 
the result of the trial. 

No error. 
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J. T. LOCKE, INpivIDUALLY AND ON BEHALF OF THE OTHER Heirs aT LAW oF 
FANNIE T. SPAULDING, DeEcEAsED, v. E. R. MERRICK, TRUSTEE, 
NORTH CAROLINA MUTUAL LIFE INSURANCEH COMPANY, UL. J. 
SPAULDING, ADMINISTRATOR OF FANNIE T. SPAULDING, DECEASED, 
J.-S. STEWART, MARY ELIZABETH (PEGGY) SPAULDING, Aa MINOr, 
Cc. V. JONES, Guarptan Ab Jarkest of MARY ELIZABETH (PEGGY) 
SPAULDING, ann GENEVA THOMPSON er aL., BLoop RELATIONS OF 
FANNIE T. SPAULDING, DECEASED. 


(Filed 12 January, 1944.) 
1. Adoption § 3— 


The abandonment of a child by its parents is commonly specified by 
statute as a ground for dispensing with their consent to its adoption. 
In such case adoption will be allowed not only without the consent of the 
parents. but even against their opposition. This was our law in 1928. 
N.C. C. S., 1919, sec. 182, ct seg. 


Iv 


. Adoption §§ 3, 9— 

In an adoption proceeding in 19238, where the court found that the 
parents of a minor child had abandoned such child and the evidence on 
which the finding was made does not appear in the record, there is a 
presumption that it was sufficient to sustain the finding. 

3. Adoption § 9— 


Adoption proceedings are conclusive as to persons who were parties 
thereto, and as to their privies. notwithstanding a defect as to a party 
who would be entitled to disregard them as not binding on him, but who 
does not complain of his nonjoinder. 


4, Adoption § 10— 


The right of adoption is not only beneficial to those immediately con- 
cerned, but likewise to the public, and construction of the statute should 
not be narrow or technical, but rather fair and reasonable, where all 
material provisions of the statute have been complied with. 


Apprat by plaintiffs from Thompson, J., at April Term, 1943, of 
Deruam. Affirmed. 

This is a civil action instituted 12 September, 1942, by the plaintiff, 
J. T. Locke, for himself and others similarly situated, as the nearest 
collateral blood relations of Fannie T. Spaulding, who died intestate 
3 July, 1942, without lineal descendants, against E. R. Merrick, Trustee 
in a deed of trust executed 11 June, 1937, by Fannie T. Spaulding and 
her husband, L. J. Spaulding, to secure a note for $17,758.82 due the 
North Carolina Mutual Life Insurance Company, and L. J. Spaulding, 
Administrator of Fannie T. Spaulding, to obtain a restraining order 
against the consummation of the sale of the real estate upon which said 
deed of trust was given and of which Fannie T. Spaulding died seized 
and possessed, and for which J. S. Stewart had become the highest bidder 
at a foreclosure sale, which said sale had not been affirmed, pending 
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the determination of the owners of the equity of redemption in said 
real estate. 

The defendant, L. J. Spaulding, Administrator of Fannie T. Spauld- 
ing, filed answer denying the claims of the plaintiffs, J. T. Locke and 
the other collateral blood relations of Fannie T. Spaulding, deceased, 
and alleging that one Mary Elizabeth (Peggy) Spaulding was an 
adopted child of Fannie T. Spaulding, deceased, and as such was the 
owner of the equity of redemption in the real estate involved in this 
action. 

Upon hearing, the temporary restraining order was continued until 
the final hearing, and upon petition and motion of the defendant Spauld- 
ing, «Administrator, Mary Elizabeth (Peggy) Spaulding, the alleged 
adopted child, and the collateral blood relations other than J. T. Locke, 
were made parties defendant to this action. A guardian ad litem, C. V. 
Jones, was appointed for the minor, Mary Elizabeth (Peggy) Spaulding, 
who filed answer asserting exclusive ownership in his ward of the equity 
of redemption in the real estate involved. 

When the case came on for final hearing, jury trial was waived, and 
it was agreed by the parties litigant that the judge might find the facts 
and enter his conclusions of law upon the facts so found. 

It was admitted in the record that the plaintiffs, J. T. Locke and 
others similarly situated, were the nearest blood relations of Fannie T. 
Spaulding, deceased, who never had a child born alive, and that the said 
Fannie T. Spaulding died intestate, seized and possessed of the real 
estate involved in this case, subject to the indebtedness against such 
property represented by a note held by the North Carolina Mutual Life 
Insurance Company secured by deed of trust thereon to E. R. Merrick, 
Trustee. 

After hearing the evidence offered by the plaintiffs and by the defend- 
ant, the court found the facts and adjudicated upon such findings that 
Mary Elizabeth (Peggy) Spaulding was the legally adopted child of 
Fannie T. Spaulding, deceased, and as such is the sole owner of the real 
estate involved in this controversy; and that the plaintifis J. T. Locke 
and the other blood relations of the said Fannie T. Speulding have no 
interest or estate in such property. 

To some of the facts found by the court, and to the conclusions of law 
reached by the court, and to the judgment that the plaintiffs have no 
interest in the estate of Fannie T. Spaulding, deceased, entered by the 
court, the plaintiffs objected, preserved exceptions, and appealed to the 
Supreme Court. 


R. O. Everett for the plaintiffs, appellants. 
Claude V. Jones, Attorney and Guardian ad Litem of Mary Elizabeth 
(Peggy) Spaulding, appellee. 
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Scurenck, J. The decision of this case depends upon whether the 
proceedings involving the adoption of Mary Elizabeth (Peggy) Spauld- 
ing held in New Hanover County in May, 1923, were valid. If such 
proceedings were valid, the judgment of the Superior Court that the 
plaintiffs have no interest in the estate of Fannie T. Spaulding, deceased, 
was correct, and should be affirmed; if such proceedings were not valid, 
the judgment of the Superior Court was in error, and should be reversed. 

In determining the validity of the adoption proceedings in 1923, it 
should be noted that the parents of the child were not made parties 
thereto, and that their consent to the adoption does not appear therein. 
However, it is alleged in the petition “that the father and the mother of 
the said child have abandoned the said child, and the Recorder of the 
County of New Hanover ordered said child in the custody of the Clerk 
of the Superior Court, who delivered the custody of the child to Mrs. 
Maggie Price, of the Salvation Army, and that the said child now has no 
legal or testamentary guardian”; and that Mrs. Maggie Price, with 
whom said child now resides, consents to such adoption; also it is found 
in the order of the clerk granting the letters of adoption “that Mary 
Elizabeth Spaulding is an abandoned child, ... and that the parents 
of said child have abandoned the said child ... and that Mrs. Maggie 
Price, with whom said child resides, consents thereto” (to the adoption). 
The plaintiffs contend that the failure to make the parents of the child a 
party to the proceedings or to obtain their consent to the adoption, is 
fatal to their validity. Such is not the law, the law being that the 
obtaining of the consent of the parents to the adoption is necessary, 
except where the child has been abandoned by the parents, in which 
situation it is well settled that the obtaining of such consent to the adop- 
tion 1s not required, 

In 1 Amer. Jur,, Adoption of Children, par. 42, p. 648, it is said: 
“Abandonment of a child by its parents is commonly specified by statute 
as a ground for dispensing with their consent to its adoption. In such 
ease, adoption will be allowed not only without the consent of the parents, 
but even against their opposition.” Therefore, the finding of fact by the 
clerk in 1923 that the parents, whose names were unknown, had aban- 
doned the child would seem sufficient evidence for the judge of the 
Superior Court to find as a fact in the case at bar that the parents of 
the child had abandoned the child, which fact would support the con- 
clusion of law that the adoption proceedings were valid. While the 
evidence upon which the petitioners alleged and the clerk found that the 
parents had abandoned the child does not appear in the record, it is 
proper to observe that the law did not require that this evidence be pre- 
served, or even reduced to writing, and since the evidence is not in the 
record it is presumed that it was sufficient to sustain the findings. Hence, 
since the findings were made in 1923, and since the parents of the child 
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were then, and still are twenty years thereafter, unknown, such findings 
by the clerk were sufficient evidence to support the finding by the judge, 
to whom the findings of fact by agreement were referred, that the 
parents had abandoned the child. 

The record of the adoption proceedings of 1923, which was introduced 
in evidence in the case at bar, likewise reveals that the petition therein 
alleged that “Mary Elizabeth Spaulding is... at present in the cus- 
tody and charge of Mrs. Maggie Price, a member of the Salvation 
Army,’ and further that “to which adoption Mrs. Maggie Price, with 
whom the said child now resides, consents,” and the order granting the 
letters of adoption finds as a fact “that Mrs. Maggie Price with whom 
said child resides, consents thereto” (to the adoption), it would seem 
that these facts found in 1928 would constitute sufficient evidence to 
support the finding of the court in the case at bar that the consent to 
the adoption was given by Mrs. Maggie Price, the person having charge 
of the child and with whom such child resided. 

We are of the opinion that the law governing adoptions in this State 
in 1923 has been substantially complied with in this case. It is found 
in ch. 2, sees. 182, et seg., Consolidated Statutes of North Carolina of 
1919. 

The petition which was introduced in evidence sets forth the name and 
age of the child, the name of the person having charge of the child, that 
the child has no estate and the adoption is sought for the hfe of the 
child; the person having charge of such child was made a party of record 
in the proceeding; and with the consent of the person who had charge 
of the child and with whom the child resided, the court allowed such 
adoption by an order granting letters of adoption; the record further 
discloses that the parents of the child were unknown and had willfully 
abandoned said child. 

The adoption proceeding in 1923 was instituted by Louis J. Spaulding 
and wife, Fannie T. Spaulding, against Mrs. Maggie Price. Neither 
Louis J. Spaulding and Fannie T. Spaulding, nor those claiming under 
them, can be heard to attack such proceedings, since they were parties 
thereto, and especially is this so since the only defect in the adoption 
proceedings which the plaintiffs in the case at bar assert is that the 
proceedings could not be binding upon the parents of the child, who 
made no complaint against the adoption proceedings. 

“The more approved rule, however, is that adoption proceedings are 
conclusive as to persons who were parties thereto, and as to their privies, 
notwithstanding a defect as to a party who would be entitled to disregard 
them as not binding upon him, but who does not complain of his non- 
joinder. As has been very pertinently pointed out, no rights of the 
parent and the child would be impaired by giving force and effect to the 
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contract of adoption and permitting the child to succeed to the state of 
the adoptive parent as the adopted child of the latter.” 1 Amer. Jur., 
Adoption of Children, par. 45, pp. 647-8. 

What was said by the United States Circuit Court of Appeals for the 
7th Circuit upholding the legality of an adoption proceeding, under the 
Illinois statute, in the case of Carter Oil Company v. Norman, 1381 F. 
2d, at page 451, 1s applicable to the case at bar. It is there written: 
“An adoption proceeding, it is true, is statutory, and jurisdiction of the 
subject matter and of the person is each a prerequisite to the validity of 
a decree of adoption. Hook v. Wright, 329 Ill., 299, 160 N. E., 579, 
and the record of the proceeding must show a substantial compliance 
with the statute to give the court jurisdiction in exercising the statutory 
powers conferred, yet, in the consideration of defendant’s contention, it 1s 
well to remember that since the right of adoption is not only beneficial to 
those immediately concerned but likewise to the public, construction of 
the statute should not be narrow or technical nor compliance therewith 
examined with a judicial microscope in order that every slight defect 
may be magnified—rather, the construction ought to be fair and reason- 
able, so as not to defeat the act or the beneficial results where all mate- 
rial provisions of the statute have been complied with. McConnell v. 
McConnell, 345 Ill., 70, 177 N. E., 692. Much more does this principle 
apply where the parties to the adoption proceedings are not objecting, 
the inquiry in such case being narrowed to the jurisdiction of the subject 
matter. Ashlock v. Ashlock, 360 Ill, 115, 195 N. E., 657.” 

In the case at bar the record discloses that the names of the parents 
of the child were unknown in 1923, and are still unknown, and for that 
reason their names could not be set out in the petition, and no summons 
or other process could be served upon them. As a matter of fact, not 
only was the identity of the parents of the child unknown at the time 
the proceedings were instituted, but it was not known whether the child 
was a white or colored child. It was, however, later disclosed that the 
child was colored. 

It cannot be held that the parents of the child must be made parties to 
the proceedings, or the consent of the parents must be obtained in order 
to give validity to the proceedings, when it appears from the record that 
the parents were and are still unknown, and that the child had been 
abandoned, and that the party to whom the custody of the child has been 
committed by the clerk, and with whom the child resided, had consented 
to the adoption. 

The judgment of the Superior Court is 

Affirmed. 
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STATE v. ANDREW WILSON FARRELL. 
(Filed 12 January, 1944.) 


1. Criminal Law §8§ 16, 17— 


A plea to an indictment is not a matter of form, but of substance, and 
in a capital case the arraignment should appear of record. 


2. Same— 


It is not the practice in this jurisdiction to require a prisoner to plead 
more than once to a single indictment, even where there is more than one 
trial, «A second arraignment and plea is held to be immaterial. 


3. Criminal Law §8§ 30, 34a, 41f— 


There is a distinction between the statement made by a prisoner on his 
preliminary examination before a magistrate under C. S., 4561, and his 
testimony given under C. S., 1799, as a witness on the trial of the cause. 
On the former, he is to be advised of his rights, the examination is not 
under oath, and, should it be taken contrary to the statute, it may not be 
used against him at the trial. On the latter, the accused, at his own 
request, but not otherwise, is competent but not compellable to testify 
and his testimony thus given is under oath and may be used at any subse- 
quent stage of the prosecution. 


4. Constitutional Law § 29: Criminal Law §§ 30, 34a— 


The constitutional inhibition against self-incrimination, Art. I, see. 11, 
is directed against compulsion, and not against voluntary admissions, 
confessions, or testimony freely given on the trial. Such statements, con- 
fessions, and testimony voluntarily given on a former trial are received 
against the accused as his admissions. 


5. Criminal Law § 41f— 


When the accused in a criminal prosecution avails himself of the privi- 
lege of testifying in his own behalf, he assumes the status of any other 
witness, with all the advantages and disadvantages that status may entail: 
but his failure to take the stand creates no presumption against him and 
is not a proper subject for comment before the jury. 


6. Criminal Law § 58a— 


The court’s charge to the jury is to be considered in its entirety and 
contextually. 


7. Criminal Law §§ 2, 5c— 


Evidence, which shows no more than a temporary lapse of moral per- 
ception, is insufficient to excuse a crime as distinguished from reducing 
it to a lower grade, where some specific intent is required, e.g., premedi- 
tation and deliberation, 


AppEAL by defendant from Grady, Emergency Judge, at September 
Criminal Term, 1943, of DurHam. 

Criminal prosecution tried upon indictment charging the defendant. 
with rape. 
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The record discloses that on the morning of 23 March, 1943, the de- 
fendant went to the Edgemont School in the city of Durham and falsely 
represented to the principal that his stepdaughter, a child eight years of 
age, was needed at home on account of the illness of her mother, when 
in reality the mother of the child was away at the time. The defendant 
took his stepdaughter home, made her drink some whiskey, and then 
ravished her. 

The defendant was immediately arrested and placed in jail. The 
grand jury, then in session, promptly returned a true bill, and counsel 
was appointed to represent him. He was arraigned at the March Term, 
1943, Durham Superior Court, and tried at the March-April Special 
Term, 1943. The defendant interposed a plea of insanity or mental 
irresponsibility at the time of the alleged offense. He took the stand 
and testified in his own behalf. Irom an adverse verdict and sentence 
of death, he appealed to the Supreme Court, and was awarded a new 
trial, ease reported ante, 321. 

On the second trial at the September Term, 1943, Durham Superior 
Court, the prosecution offered evidence sufficient to make out its case and 
rested. The defendant then offered a number of witnesses in support of 
his plea of insanity or mental irresponsibility, but did not again take 
the stand or become a witness in his own behalf. In rebuttal, and over 
objection, the solicitor offered the defendant’s testimony taken at the 
former trial, in which he stated “IT am not in a position to deny it... . 
I done these things. . . . I know that now I face the chair or gas cham- 
ber... . I do beg for merey from everybody and God Almighty espe- 
elally, ... I have no recollection whatever of having committed this 
erime. .. . Got off from work about 7:00 a.m.; went home and had a 
few drinks. . . . I was drinking pretty heavy. . . . About 9:30 or 10:00 
a.m. went to some pool parlor, I am not positive which one, and bought 
a chaser. .. . I start in on the bottle of whiskey that I have and I don’t 
know then what happened.” Exception. 

The jury rejected the defendant’s plea of insanity or mental irre- 
sponsibility, despite the substantial evidence offered in his behalf. 

Verdict: “Guilty of rape as charged in the bill of indictment.” 

Judgment: Death by asphyxiation. 

The defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State, 
R. HH. Sykes and Powell & Lewis for defendant. 


Stacy, C. J. We have here for determination, (1) the sufficiency of 
the arraignment, (2) the competency of the defendant’s testimony taken 
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at the former trial as evidence against him, and (3) the correctness of 
the charge. ; 

First, in respect of the sufficiency of the arraignment, it will be noted 
that a true bill was found by the grand jury at the March Term, 1948, 
Durham Superior Court, at which term the defendant was duly arraigned 
and entered a plea of not guilty. He was thereafter tried at the March- 
April Special Term, 1943, Durham Superior Court, and convicted. 
From this conviction he appealed to the Supreme Court and was granted 
a new trial, case reported ante, 321. 

The case was again called at the September Term, 1943, Durham 
Superior Court, and the record recites, “the defendant ... and his 
counsel, . . . being present in open court and announcing their readiness 
for trial enters a plea of not guilty.” There was no suggestion that the 
defendant should be rearraigned. He had already been arraigned at 
the March Term, 19438, and entered his plea of not guilty. It is not the 
practice in this jurisdiction to require a prisoner to plead more than once 
to a single indictment. Indeed, in S. v. Watson, 209 N. C., 229, 188 
S. E., 286, the defendant there questioned the propriety of a second 
arraignment, which was held to be immaterial. So, here, the defendant’s 
nonexceptive assignment of error to the sufficiency of the arraignment 
must be dismissed as pointless. It was obviously made out of the abun- 
dance of caution. 

True, it has been said that a plea to the indictment is not a matter of 
form, but of substance, S. 7. Cunningham, 94 N. C., 824, and that in 
capital cases, the arraignment should appear of record. S. 7. Beal, 199 
N. C., 278, 154 8. E., 604; Johnson v. United States, 225 U. S., 405. 
Here it does appear that the defendant was duly arraigned and entered 
a plea of not guilty at the March Term, 1943. His second trial was on 
the same bill. No new or additional bill was returned by the grand jury. 
The assignment of error based on this part of the record cannot be sus- 
tained. S. v. Ferreli, 205 N. C., 640, 172 S. E., 186. 

Second, as to the competency of the defendant’s testimony taken at 
the former trial, which was offered by the State after the defendant had 
closed his case without himself going on the witness stand, it is to be 
noted the defendant testified on the original hearing at his own request 
and under the advice of counsel. He was not compelled to testify either 
at the former trial or at the present trial, albeit “at his own request, but 
not otherwise,” and without prejudice if he failed to avail himself of the 
privilege, he was competent to testify at either or both trials. C. S., 
1799; S. v. Dee, 214 N. C., 509, 199 S. E., 780; S. o. Tucker, 190 N. C., 
708, 180 S. E., 720; S. v. Bynum, 175 N. C., 777, 95 S. E., 101. 

There is a distinction to be observed between the statement made by a 
prisoner on his preliminary examination before a magistrate under C. S., 
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4561, and his testimony given under C. S., 1799, as a witness on the trial 
of the cause. S. v. Hawkins, 115 N. C., 712, 20 8S. E., 628. On the 
former, he is to be advised of his rights, and such examination is not to 
be on oath. On the latter, the accused, at his own request, but not other- 
wise, is competent but not compellable to testify, and, of course, his 
testimony thus given is received under the sanction of an oath. 20 Am. 
Jur., 473. 

It has been held in a number of cases that where the examining magis- 
trate takes the preliminary statement of a prisoner under the compulsion 
of an oath, contrary to the provisions of C. S., 4561, and without the 
advice of counsel, such statement may not be used against him on the 
trial, because, being thus induced, it is deemed to be involuntary. WS. v. 
King, 162 N. C., 580, 77 S. E., 801; S. v. Vaughan, 156 N. C., 615, 
718. E., 1089; S. v. Parker, 1382 N. C., 1014, 48 8. E., 830; 8S. v. Young. 
60 N..C., 126; 8. v. Matthews, 66 N. C., 106; S. v. Broughton, 29 N.C, 
96,45 Am. Dec., 507. The reasons in support of this position are fully 
set forth in S. v. Parker, supra; S. v. Broughton, supra; and People v. 
McMahon, 15 N. Y., 384. But these cases have no application to the 
testimony of a defendant given voluntarily as a witness in his own 
behalf under C. S., 1799. S. 2. Hawkins, supra; Henze v. State, 154 
Md., 332. 

The constitutional inhibition against compulsory self-incrimination, 
Art. I, see. 11, is directed against compulsion, and not against voluntary 
admissions, confessions, or testimony freely given on the trial. S. v. 
Luguire, 191 N. C., 479, 182 S. E., 162. Such statements, confessions, 
and testimony voluntarily given on a former trial are received against 
the accused as his admissions. S. 1. Afelfon, 120 N. C., 591, 26 8. E., 
933; 16 C. J., 680. The test in every case is whether the “admission” 
was voluntary. Henze v. State, supra. 

To say that the testimony of the accused on the former trial is deemed 
to be involuntary, because given under the sanction of an oath, would 
seem to carry the presumption too far. If this were so, it could with 
equal plausibility be contended that the first jury before whom the 
defendant testified should not consider his testimony, because involun- 
tary. S. v. Eddings, 70 Mo., 545, 36 Am. Rep., 496. On the contrary, 
the defendant offered himself as a witness on the former trial for the 
very purpose of having the jury consider his testimony in determining 
his guilt or innocence. What he said then may be used at any subsequent 
stage of the prosecution. S. 7. Simpson, 183 N. C., 676, 45 S. E., 567; 
People v. Arnold, 43 Mich., 303, 38 Am. Rep., 182; 1 Thompson on 
Trials, sec. 647; 16 C. J., 569. 

Speaking to the subject in Bess v. Commonwealth, 118 Ky., 858, it 
was said: “A defendant cannot be made to give evidence against him- 
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self. A failure to testify for himself cannot be commented on or used 
against him on his trial. When he does become a witness for himself, he 
occuples the position of any other witness introduced on the trial. To 
prove on the last trial what he said voluntarily in giving his evidence on 
the former trial is not making him give evidence against himself, nor is 
it commenting upon his failure to testify for himself. To admit such 
evidence is not violative of the Constitution, which protects one from 
being forced to give evidence against himself, nor of the law which 
protects him from being prejudiced by having failed to testify for him- 
self. Neither the organic nor statutory law was intended to relieve the 
accused of the incriminating effect of voluntary statements which he may 
have made out of court or in court, when he voluntarily went upon the 
witness stand in his own behalf.” 

To like effect is the decision in Miller v«. People, 216 Ill., 309, where, 
as stated in the first headnote (which accurately digests the opinion), it 
was held: “Admissions and statements made by the accused when testify- 
ing as a witness in his own behalf on a former trial may be proven by the 
People on a subsequent trial, although the accused does not testify on 
the latter trial.” 

There is no compulsion resting on a defendant to testify in a criminal 
prosecution. He is at liberty to take the stand in his own behalf or not, 
just as he may elect or be advised, and his failure to testify creates no 
presumption against him and is not a proper subject for comment by 
counsel in arguing the case to the jury. S. v1. Tucker, supra. When he 
chooses to avail himself of the privilege, however, he assumes the status 
of a witness, with all the advantages and disadvantages that status may 
entail. S. v. Griffin, 201 N. C., 541, 160 S. E., 826. Of course, it is 
proper for the jury to consider that he is the defendant in the case and 
on trial for the crime charged. S. v. Dee, supra. The statements or 
admissions made by him while so testifying are in nowise privileged, but 
may lawfully be offered in evidence on any subsequent trial for the con- 
sideration of the jury in passing upon his guilt or innocence. S, ». 
Simmons, 78 Kan., 852; S. v. Kimes, 152 Iowa, 240; Machmasters v. 
State, 83 Miss., 1; Henze v. State, supra. The exception addressed to 
the admission of the evidence is not sustained. 

Third, as bearing on the correctness of the charge, the rule that what 
the court says to the jury is to be considered in its entirety and con- 
textually would seem to save it from successful challenge. S. 2. Smith, 
221 N. C., 400, 20 S. E. (2d), 360. 

The exception stressfully urged as valid is the one addressed to the 
instruction that “there is no evidence to justify the jury in finding the 
defendant insane so far as the drinking habit is concerned.” S. v. Hair- 
ston, 222 N. C., 455, 24 S. E. (2d), 342. The only evidence on this 
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point is that contained in the defendant’s testimony taken on the former 
trial, which discloses that he “had a few drinks,” or was “drinking pretty 
heavy,” at the time and did not know what happened or had no recol- 
lection of having committed the crime. Another witness testified that he 
went home with the defendant around 8 o’clock in the morning ‘and 
they drank about a quart of whiskey.” The principal of the school said 
the defendant called for the little girl about 11 o’clock; “that he seemed 
normal and although I got within three feet of him and talked with him, 
I did not detect the odor of alcohol.” This, at most, shows no more 
than a temporary lapse of moral perception which was held in 8. v. 
Sewell, 48 N. C., 245, and again in S. v. Potts, 100 N. C., 457, 6S. E., 
657, to be insufficient to excuse a crime as distinguished from reducing 
it to a lower grade where some specific intent is required, e.g., premedi- 
tation and deliberation. SS, v. Alston, 214 N. C., 93, 197 S. E., 719. 
Here, no contention was made in respect of “‘a less degree of the same 
crime,” C. 8., 4640, or that the less-aggravated assaults included in the 
bill should be submitted to the jury, C. S., 4639, as all the evidence shows 
earnal knowledge and abuse of a female child under the age of twelve 
years. C. S., 4204. S. v. Hairston, supra; 8S. v. Jackson, 199 N. C., 
321, 154 S. E., 402. Indeed, the unnaturalness of the defendant’s con- 
duet and the enormity of his crime were urged as circumstances in 
support of his plea of insanity or mental irresponsibility, which the jury 
rejected. S. v. Alex Harris, ante, 697. 

A searching investigation of the entire record leaves us with the im- 
pression that the case has been tried in substantial conformity to the 
decisions on the subject and that the result accords with the law’s com- 
mand. The conclusion, therefore, is that the verdict and judgment 
should be upheld. It is so ordered. 

No error. 


FLORENCE OLLIE BENTON v. UNITED BANK BUILDING COMPANY 
AND UNITED CIGAR-WHELAN STORES CORPORATION. 


(Filed 12 January, 1944.) 
1. Negligence § 3— 
Generally there is no duty resting on defendant to warn plaintiff of a 
dangerous condition, provided the dangerous condition is obvious. 


2. Negligence §8 4b, 19a— 


In an action for damages allegedly caused by negligence of defendants, 
where plaintiff’s evidence tends to show that the store of one defendant 
was in the building of the other defendant and opened off the lobby of 
the building through a plate glass door by a step down, that there was no 
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lack of light, either in the lobby or store, that plaintiff fell and was 
injured as she went through the door from the lobby into the store, 
although she could have seen the step down had she taken time to look 
as she opened the door, a motion for judgment of nonsuit was properly 
allowed. C. S., 567. 


AppraL by plaintiff from Bobbitt, J., at March Term, 1943, of 
GUILFORD. 


This is an action by the plaintiff to recover damages for personal 
injuries alleged to have been proximately caused by the negligence of 
the defendants. 

It is alleged and there was evidence tending to prove that the defend- 
ant building company owned a large twelve-story bank building on the 
northeast corner of Elm and Washington Streets in the city of Greens- 
boro, and that the defendant stores corporation leased from its co- 
defendant a storeroom in said bank building located on the ground floor 
and in the northwest corner of said building and operated a cigar store 
therein; that there was a door opening from the inside of the main 
entrance lobby of the building to the storeroom; that there was a differ- 
ence in the elevation of the floor of the main entrance lobby and the floor 
of the storeroom, that of the storeroom being six inches lower than that 
of the lobby; that there was a step down from the lobby to the storeroom 
immediately at the door leading from the lobby to the storeroom; that 
the plaintiff, intending to enter the cigar store from the lobby for ‘the 
purpose of purchasing a watch wrist band, approached the door, pushed 
it open and stepped into the cigar store, and as she stepped in she fell to 
the fioor, from which fall she received injuries. 

It is alleged and contended by the plaintiff that the defendants were 
actionably negligent in that they failed to properly light the step down 
from the lobby to the storeroom and failed to give the plaintiff and the 
public proper warning of the existing conditions surrounding said step 
down. The defendants deny these allegations, and plead in bar of plain- 
tiff’s recovery her contributory negligence in failing to exercise due care 
in the use of the step down in entering the storeroom. 

When the plaintiff had introduced her evidence and rested her case 
the defendants lodged motions for judgments as in case of nonsuit (C. S., 
567), which motions were allowed, and from judgments, predicated on 
this ruling, dismissing the action, the plaintiff appealed, assigning error. 


Herbert 8S, Falk for plaintiff, appellant. 

Frank P. Hobgood and Benj. T. Ward for United Bank Building 
Company, appellee. 

Sapp & Sapp for United Crgar-Whelan Stores Corporation, appellee. 
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ScHEenck, J. It is not contended that the construction of the floor 
level of the storeroom six inches below the floor level of the main lobby 
of the building, from which the door led to the storeroom, constituted 
negligence. The negligence stressed in the brief being confined to the 
allegations of failure to adequately light the step down immediately at 
the door between the lobby and the storeroom, and the failure to give 
warning or notice of such step down, which the plaintiff in her brief 
denominates as a “stumbling block.” 

Such light as was in the storeroom from the sun was diffused light, 
since such light could enter only from the two doors opening onto the 
west and the north side of the room and the sun had not reached its 
zenith at the time of the plaintiff’s fall, about 11 or 11:30 o’clock a.m. 
The storeroom was lighted by six overhead or ceiling lamps with under- 
slung globes, each of which was of 200 watts, one of which lights was 
about six feet from the door between the lobby and the storeroom and 
another about 15 feet from that door. There were no windows in the 
storeroom to admit sun light. The floors of the lobby and of the store- 
room were of different material, different in color and different in con- 
struction. There was no obstruction to the entrance into the storeroom 
through the door between it and the lobby. There was no defect in the 
lighting in the lobby, it being in all respects similar to that in the store- 
room. If there were decorations (the evidence is in conflict) on the 
doors on the west and north side of the storeroom, such decorations 
could have cast no shadows from the sun into the storeroom owing to 
the position of the sun in the sky at that time of day with reference to 
the location of the building. 

The plaintiff’s testimony is to the effect that she entered the storeroom 
from the lobby to purchase a watch wrist band, and stated, “When you 
have your mind on shopping, it 1s quite different. I had my mind on 
shopping,” she “could see the floor through the door”; she “was looking 
directly in front,” she “could see clearly into the store’; plaintiff further 
testified that if she had taken the time, opened the door and looked she 
could have seen the step down; that she did not have the time to look 
after she opened the door before she stepped, but that “no one was rush- 
ing me... I had my own time to go through the door”; that she was 
looking directly in front of her through the plate glass door; the evi- 
dence tends to show that the door between the storeroom and the lobby 
was a heavy one with a clear plate glass panel in it which extended 
from 12 inches above the floor to within a few inches of the top thereof, 
and had on it a latch which had to be thrown to open the door, as well 
as an air-check to make it close; that one was required to stop to open 
the door before entering it. 
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When the record is examined it appears that there is no evidence of 
lack of light either in the storeroom or in the lobby. The storeroom 
was 18 by 20 feet and was lighted by six overhead incandescent lamps 
each carrying 200 watts of electric current. The lobby was similarly 
lighted. The plaintiff is therefore relegated to her contention that 
shadows from the decorations on the two doors opening on the west and 
north side of the store, respectively, obscured the step down and thereby 
caused her not to see it and to fall. This contention is untenable for the 
reason that it was a physical impossibility for the diffused light of the 
sun through the glass panels of these two doors to have cast shadows 
from any decorations on the doors to the step down over which the plain- 
tiff entered the storeroom—especially in view of the abundance of 
artificial light therein. 

The evidence discloses that there was no sign or other warning at the 
step down at the door through which the plaintiff entered the storeroom, 
and it is stressfully urged by the plaintiff that this was negligence, or 
at least evidence of negligence on the part of the defendants. The plain- 
tiff predicates this contention upon the assumption that the existence of 
different levels between the two floors, necessitating the step down, 
created a dangerous condition or “stumbling block” of which it was the 
duty of the defendants to give warning. This may have been a sound 
position if the danger had been a latent one, of which the defendants 
knew, or should have known, and of which the plaintiff, or the public, 
was not fixed with knowledge; but such is not the situation in this case. 
The plaintiff’s testimony is to the effect that she could have seen the step 
down if she had taken time between the opening of the door and her 
first step into the storeroom to look, but that she did not take the time, 
although there was no reason to hurry. It was only necessary to avoid 
injury from it to take time to see it. The plaintiff, although not rushed, 
failed to take the time to see the condition, and was injured. There is 
no duty to give warning of the obvious. Was this difference in the 
levels of the two floors obvious? The plaintiff’s testimony presages an 
affirmative answer. She says: “I stepped forward, and before I had 
time to examine anything, I fell. I did not have time to look down. 
I was looking directly in front of me. No one was rushing me. No 
one took hold of me or pushed me. No one was in front pulling me. 
Sure I had my own time to go through the door.” And further, “In 
answer to your question if I had taken time, opened the door, looked, 
could I have seen this step down, my answer is, 1f I had thought there 
was any reason, I guess I could have... .” 

Any danger incident to the difference in the levels of the two floors 
necessitating the step down being obvious to one who looked, there was 
no duty resting upon the defendants to give notice thereof. The law 
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imposes no duty upon one to give notice of a dangerous condition to 
another who has eyes to see and an unobstructed view of such condition, 
but fails to take time to see such danger. Generally, in the absence of 
some unusual condition, the employment of a step by the owner of a 
building because of a difference between levels is not a violation of any 
duty to invitees. Where a condition of premises is obvious to any ordi- 
narily intelligent person, generally there is no duty on the part of the 
owner of the premises to warn of that condition. Sterns v. Highland 
Hotel Co., 307 Mass., 90, 29 N. E. (2d), 721. There is no duty resting 
on the defendant to warn the plaintiff of a dangerous condition provided 
the dangerous condition is obvious. Mulkern v. Eastern S. S. Lines, 307 
Mass., 609, 29 N. E. (2d), 919. 

The case at bar is distinguished from Mulford v. Hotel Co., 213 N. C., 
603, 197 S. E., 169, in that in the latter case the plaintiff “came out of a 
brilhantly hghted room into a dimly lighted basement, and it may be 
inferred that her eyes had not become accustomed to the difference in 
illumination when she encountered the step,” whereas in the instant case 
the lobby and the storeroom were equally and adequately illuminated ; 
in the Mulford case, supra, it appeared that “the floors were uniformly 
colored and so were the walls,” whereas in the instant case the floor of 
the lobby was of marble parallelograms 10x 20 inches in size and of 
reddish tint, while the floor of the storeroom was of small white hexag- 
onal tiles one inch by one inch in size and laid in dark cement. Both 
the coloring and shape of the tiles in the two floors were in strong con- 
trast. In the Mulford case, supra, the defendant’s negligence was ad- 
mitted, but in the instant case the defendant’s negligence is denied, and 
we are constrained to hold that it has not been made to appear by the 
evidence. 

Since we are of the opinion, and so hold, that the judgments of nonsuit 
were properly entered for the lack of sufficient evidence to be submitted 
to the jury on an issue relating to the defendant’s actionable negligence, 
the other assignments of error become immaterial and e¢all for no 
animadversion from this Court. Callahan v. Roberts, 212 N. C., 228, 
193 S. E., 265. 

The judgment of the Superior Court is 

Affirmed. 
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MAMIE E. WINSTEAD, ELLA BENNETT, EDDIE BLACK, MACK BLACK, 
MINNIE BLACK, LONNIE BLACK, MILDRED BLACK, MAMIE 
MIXON, ELLA MAY PAUL, ELSIE MERCER, JIM EBORN, ALTON 
EBORN, BOBBY EBORN, JULIA EBORN, CLAUDE WOOLARD, HOW- 
ARD WOOLARD, CHARLIE WOOLARD, LOLA WOOLARD WHITLEY, 
LILLIAN TETTERTON, CASSIE SAWYER, v. JAMES T. WOOLARD 
AND WIFE, SADIE M. WOOLARD, anv L. A. SQUIRES, ComMMISSIONER 
OF THE SINKING FUND OF THE CITY OF WASHINGTON, anv J. 8S. BEN- 
NER, SINKING FuND COMMISSIONER OF BEAUFORT COUNTY. 


(Filed 12 January, 1944.) 
1. Deeds §§ 4, 8— 


A deed of gift of an estate of any nature, if not proven in due form 
and registered within two years after the making of it, is void. C. S., 
3315. 


2. Same— 


Between the parties thereto a deed of gift, not registered, is good during 
the two years after the making of it, but upon failure to register it 
within such time, it becomes void ab initio and title vests in the grantor. 


3. Estates § 9a: Adverse Possession § 1— 


When grantors in a deed of gift reserve a life estate in themselves, the 
grantee acquires no right of possession during the life of either of the 
grantors. 


4. Adverse Possession § 1— 


Where two parties are in possession of land, the possession in law fol- 
lows the title. 


5. Adverse Possession § 17— 


A party, entering into possession of land, is presumed in law to enter 
under and in pursuance of his right, no matter what may have been his 
motive for the entry. 


6. Adverse Possession § 4a— 


The possession of one tenant in common is in law the possession of all 
his cotenants, unless and until there has been an actual ouster or a sole 
adverse possession for twenty years, receiving rents and profits and 
claiming the land as his own from which actual ouster would be pre- 
sumed. 


APPEAL by plaintiffs from Thompson, J., at October Term, 1948, of 
BEAUFORT. 

Civil aetion to be let into possession of certain lands as tenants in 
common with defendant James T. Woolard, who pleads sole seizin by 
reason of (1) alleged valid deed, (2) by possession under color for seven 
years, G. S., 1-38, formerly C. S., 428, and (3) by adverse possession 
for twenty years—G. &., 1-40, formerly C. S., 430. 
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The parties, having waived jury trial and agreed that the court should 
find the facts and render judgment thereon, the court, after hearing the 
testimony and argument of counsel, finds facts summarily stated as 
follows: 

1. On 22 January, 1909, Kalite Woolard, then owner in fee and in 
possession of that certain tract of land described in the complaint, and 
his wife, Martha E. Woolard, executed and delivered to their son, the 
defendant James T. Woolard, a deed of gift conveying said land, reserv- 
ing “for themselves an estate for the term of their natural lives” in the 
same, which deed of gift was registered on 16 November, 1918, in office 
of Register of Deeds of Beaufort County, North Carolina. 

2. From the date of the execution of said deed until the death of 
Kalite Woolard in 1925, Martha E. Woolard having predeceased him, 
“the said Kalite Woolard and the said James T. Woolard were in exclu- 
sive adverse possession of the said tract of land.” 

3. Since the death of Kalite Woolard “the said James T. Woolard, 
claiming to own the land by virtue of the foregoing deed, has been in 
open, notorious, exclusive and adverse possession of said tract of land, 
living in the house on said land, cultivating crops thereon, and listing 
it for taxes, executing the deeds of trust set out in the record, and several 
chattel mortgages.” 

The petitioners are lineal descendants of Kalite Woolard, deceased, 
and instituted this action on 15 October, 1942. 

Upon the foregoing facts, the court, being of opinion that plaintiffs 
are not tenants with defendants James T. Woolard ef al., in and to said 
land, entered judgment that plaintiffs take nothing by this action and 
that defendants go without day and recover their costs. Plaintiffs appeal 
therefrom to Supreme Court and assign error. 


H.S. Ward for plaintiffs, appellants. 
E. A. Danvel for defendants, appellees. 


Winzsorne, J. Appellants in the characteristic original style of their 
eminent counsel, state this as the question presented on this appeal: 
“Father of six children made deed of gift to one, reserving life estate; 
registered nine years after execution; father and grantee in exclusive and 
joint possession until father’s death less than twenty years before the 
beginning of this action by other five children to be declared tenants in 
common.” <And speaking thereto arguendo their counsel says: 

“Plaintiffs have been told that a deed of gift must be registered within 
two years from its execution and upon failure of such registration 
within such time, is void. C.S., 3315, and Booth v. Hairston, 193 N. C., 
279. 
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“They have been told, and are here contending, that it takes twenty 
years adverse possession by a tenant in common to oust the co-tenants, 
and that seventeen years will not do it. Guchrist v. Middleton, 107 
N.C., 663, Roscoe v. Lumber Co., 124 N. C., 42; Conkey v. Lumber Co., 
126 N. C., 499. 

“They contend here that the deed of gift was void after January 22, 
1911, and that when Kalite Woolard, their father, died, this land de- 
scended to them and their brother, J. T., the grantee in common .. .” 

The statute and decisions cited indicate that plaintiffs “‘have been 
told” the law aright, which, when applied to facts in hand, as compre- 
hensively recited in question involved, lends support to their conten- 
tions. 

A deed of gift of an estate of any nature if not proven in due form 
and registered within two years after the making of it, is void. G. S., 
47-26, formerly C. S., 3315. Booth v. Hairston, 193 N. C., 278, 136 
S. E., 879; S. c., 195 N. C., 8, 141 8S. E., 480; Reeves v. Miller, 209 
N. C., 362, 183 S. E., 294; Allen vw. Allen, 209 N. C., 744, 184 8S. E., 485; 
Cutts v. McGhee, 221 N. C., 465, 20S. E, (2d), 376. 

And the Court has held that as between the parties thereto a deed of 
gift, not registered, is good during the two years after the making of it, 
but upon failure to register it within such time, it becomes void ab initio 
and title vests in the grantors. Booth v. Hairston, supra. But in the 
case in hand the grantors in the deed of gift in question, having reserved 
to themselves life estates, which in law included the right of possession, 
the grantee in the deed of gift, as a matter of law, acquired no right to 
possession of the land during the life of either of the grantors. And 
even though the court has found as a fact that from the date of the deed 
until the death of Kalite Woolard, the surviving grantor, said Kalite 
Woolard, and James T. Woolard, the grantee, defendant in this action, 
were in exclusive adverse possession of the said land, the title to the land 
and right to possession of 1t, as a matter of law, were in Kalite Woolard. 
Where two parties are in possession of land, the possession in law follows 
the title. Gadsby v. Dyer, 91 N. C., 811. See also Ward v. Farmer, 
92 N. C., 98; Nexon v. Williams, 95 N. C., 108. Therefore defendant, 
James T. Woolard, as grantee in the deed of gift, as a matter of law, 
had no possession of the land prior to the death of Kalite Woolard. And 
the deed of gift not having been registered within two years after the 
making of it, and the title to the remainder after life estates having 
thereupon revested in Kalite Woolard, he died seized of the land. Hence, 
upon his death the title descended to his heirs at law, the plaintiffs and 
defendant, James T. Woolard, as tenants in common, and the possession 
followed the title. The possession which said defendant had after the 
death of his father, Kalite Woolard, was, as a matter of law, as a tenant 
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in common with the other heirs at law and not by virtue of the void deed 
of gift. “Where a party entitled to possession of land enters thereon, he 
is presumed in law to enter under and in pursuance of his right, no 
matter what may have been the motive for the entry, and he is at once 
clothed with every right he can have by virtue of his title which could 
be asserted by entry,” headnote on Nixon v. Walliams, supra. In that 
ease Merrumon, J., speaking for the Court, said the party so entering 
“eould not repudiate her right as the owner of the inheritance, and 
agree to become a trespasser, or to be in possession of some other than her 
real title. In that respect, the law determined her condition and rela- 
tion to the land,” citing Gadsby v. Dyer, supra; Gaylord v, Respass, 92 
N. C., 553. Moreover, in Page v. Branch, 97 N. C., 97, 1S. E., 625, it 
is said: “One tenant in common cannot make his possession adverse to 
his co-tenant except by actual ouster, as he is presumed to hold by his 
true title.” To the same effect are these cases: Hampton v. Wheeler, 
99 N. C., 222, 6 8S. E., 236; Ferguson v. Wright, 118 N. C., 537, 18 
S. E., 691; Shannon v. Lamb, 126 N. C., 38, 35 8. E., 232; Tharpe v. 
FTolcomb, 126 N. C., 365, 85 8S. E., 608; Hardee v. Weathington, 130 
N. C., 91, 40 8S. E., 855. And it is a well settled and long established 
principle of law in this State that the possession of one tenant in com- 
mon is in law the possession of all his co-tenants unless and until there 
has been an actual ouster or a sole adverse possession of twenty years, 
receiving the rents and profits and claiming the land as his own from 
which actual ouster would be presumed. See Ward v. Farmer, 92 N. C., 
93. Among other pertinent cases are these: Cloud v. Webb, 14 N. C., 
317; S.c., 15 N. C., 289; Black v. Inndsay, 44 N. C., 467; Linker v. 
Benson, 67 N. C., 150; Covington v. Stewart, T7 N. C., 148; Neely v. 
Neely, 79 N. C., 478; Caldwell v. Neely, 81 N. C., 114; Gaylord v. 
Respass, supra; Hicks v. Bullock, 96 N. C., 164, 1 S. E., 629; Page v. 
Branch, supra; Breeden v. McLaurin, 98 N. C., 307, 4 8. E., 1386; Guil- 
christ v. Middleton, supra; Roscoe v. Lumber Co., supra; Hardee v. 
Weathington, supra; Woodlief v. Woodlief, 136 N. C., 183, 48 S. E., 
583; Bullin v. Hancock, 188 N. C., 198, 50 S. E., 621; Rhea v. Craig, 
141 N. C., 602, 54 8S. E., 408; Boggan v. Somers, 152 N. C., 390, 67 
S. E., 965; McKeel v. Holloman, 163 N. C., 182, 79 S. E., 445; Lee v. 
Parker, 171 N. C., 144, 88S. E., 217; Lester v. Harward, 173 N. C., 83, 
91S. E., 698; Crews v. Crews, 192 N. C., 679, 185 8. E., 784; Stephens 
v. Clark, 211 N. C., 84, 189 S. E., 191; Cox v. Wright, 218 N. C., 342, 
11 8. E. (2d), 158. 

Upon the facts found we do not have before us a case of actual ouster, 
and adverse possession under color of title within the meaning of the 
statute, G. S., 1-38, formerly C. S., 428. It is true defendants contend 
that James T. Woolard has had adverse possession of the land under 
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color of the deed of gift, but upon the facts found his contention is not: 
supported in law. Upon such facts the law put him in possession of the 
land as a tenant in common with plaintiffs. And under the well settled 
principle that the possession of one tenant in common is in law the 
possession of all, the ouster of plaintiffs as tenants in common of the land 
in question will not be presumed from an exclusive use of the common 
property and appropriation by said defendant of the rents and profits for 
a less period than twenty years. See cases of Cloud v. Webb and others, 
supra, also Ward v. Farmer, supra; Bullin v. Hancock, supra; Adderholt 
v. Lowman, 179 N. C., 547, 103 S. E., 1; Bradford v, Bank, 182 N. C., 
225, 108 S. E., 750. 

Less than twenty years elapsed between the death of Kalite Woolard 
and the institution of this action. Hence, defendant James T. Woolard 
has failed to ripen title as against his co-tenants the plaintiffs, and they 
are entitled to be let into possession with him. 

The judgment below is 

Reversed. 


L. M. GERRINGER v. WALTER GERRINGER anv Wirt, LILLIAN GER- 
RINGER; LENA BARBER anp Husspanp, CYRUS BARBER. 


(Filed 12 January, 1944.) 


1. Parent and Child § 8: Fraud § 11— 


The mere relation of parent and child, without any evidence of intimate 
or fiduciary relationship, does not raise a presumption of fraud or of 
undue influence. 


2. Fraud § 11: Deeds §§ 2c, 17d— 


Where in consideration of an agreement by his son and daughter to 
support him, plaintiff executed a fee simple deed, conveying all of his 
real estate to such son and daughter and about a year thereafter changed 
his mind and wanted his land back, there is no evidence of fraud or undue 
influence and motion for judgment as of nonsuit was properly allowed. 


ApprAL from Thompson, J., at May Term, 19438, of ALAMANCE. 

This action was instituted 11 April, 1942, to set aside a fee simple 
deed executed by the plaintiff on 20 September, 1940, to Mrs. Lena 
Barber and Walter Gerringer, two of plaintiff’s children. Plaintiff 
alleges that the defendants obtained the execution of the deed by undue 
influence. 

The pertinent facts are as follows: Plaintiff’s wife died in 1940, 
shortly thereafter Mrs. Lena Barber and Walter Gerringer arranged with 
the Welfare Department of the county for a woman and her fifteen-year- 
old son to move into plaintiff’s home. Plaintiff testified that Mrs. Lena 
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Barber and Walter Gerringer suggested that he marry this woman. 
He asked her to marry him and she consented. She entered his home 
on Monday and he married her on the following Saturday. On the day 
before his marriage, his son Walter, one of the defendants, and Cyrus 
Barber, the husband of his daughter, Lena, also a defendant, took him 
to a lawyer’s office in Reidsville, N. C., where the deed referred to above 
was prepared and executed. The deed names a consideration of Ten 
Dollars and other valuable considerations, and was filed for registration 
in the office of the Register of Deeds for Alamance County on the same 
day it was executed. On this same date the plaintiff executed a will in 
which he bequeathed to Mrs. Lena Barber and Walter Gerringer, sub- 
stantially all of his personal property. A separate agreement for sup- 
port, in consideration of the execution of the deed, was entered into by 
and between L. M. Gerringer, Walter Gerringer and Mrs. Lena Barber, 
of even date with the deed and will. The plaintiff had made a previous 
will, which was in the possession of Mr. John Garrison. After leaving 
the lawyer’s office in Reidsville, they drove to Mr. Garrison’s home, and 
Mr. Garrison, at the request of the plaintiff, burned the former will. 

The defendants paid off a mortgage on the premises conveyed to them, 
securing an indebtedness of $200.00, incurred by the plaintiff in con- 
nection with the funeral expenses of his first wife. 

The plaintiff’s second marriage was a failure. His wife left him five 
weeks after the marriage, and he has not seen her since and knows 
nothing of her whereabouts. 

Plaintiff requested his son, Will, and his wife, who had lived with him 
for many years, to leave his home after he married the second time, 
and they did so. After his wife left him, his daughter, Lena, offered to 
take him in her home, but he refused to live with her. She then offered 
to move in with him and take care of him. He refused to permit her to 
do so, because he said “He would not live with her husband, Cyrus Bar- 
ber.” He likewise declined to live with his son Walter; in fact, he 
testified, “I didn’t want to live with nary one of them,” and “I told 
them both to leave there.” 

On the question of undue influence, the plaintiff testified: Lena and 
Walter had begged him for some time prior to the execution of the deed, 
to give them his property and promised if he would do so they would 
take care of him, and that he would not have to work any more, but that 
they had failed to do anything for him. Hle testified that he knew he 
was executing a deed and conveying all his property to Walter and Lena, 
and that the reason he did so was because he thought he was going to be 
taken care of. “I don’t know as anybody ever made me do anything I 
did not want to do. Hasn’t anybody made me sign the deed, just per- 
suaded me to sign it. JI decided I wanted to do it if they would have 
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done what they said they would. I reckon I did sign the deed because 
I wanted to... . If I had felt hike I do now I would never have signed 
that deed. ... Yes, I want the land back. ... As to when I decided 
that I didn’t want them to have this land, well, I decided as soon as they 
quit coming to see me. I don’t remember how long it was; it was after 
the deed was made, ... That was a right smart little bit. I reckon it 
was a year.” 

On cross-examination plaintiff admitted that the only objection he had 
to this transaction was that they (Lena and Walter) had failed to sup- 
port him as they promised to do. 

Plaintiff is eighty-two years of age and can neither read nor write; 
however, he has operated a store for thirty-five years, buys his merchan- 
dise from the wholesale houses, pays cash for it, and sells for cash. He 
knows how to add figures and to handle money. In 1940 plaintiff was 
suffering from rheumatism and high blood pressure, but he continued to 
operate his store and still continues to do so. 

At the close of plaintiff’s evidence, defendants moved for judgment as 
of nonsuit. Motion allowed. Plaintiff appealed, assigning error. 


Thos. C. Carter, W. D. Barrett, of Long, Long & Barrett, for plaintiff. 
Glidewell & Glidewell for defendants. 


Denny, J. This is an action to set aside a deed. The plaintiff is 
relying upon the exercise of undue influence upon him by the defendants 
in procuring the execution of said instrument. 

There is no evidence in this record that the plaintiff lacked sufficient 
mental capacity to execute a deed on 20 September, 1940, or that he 
was easily influenced by reason of his mental condition. The plaintiff 
did testify that he was persuaded by Lena, his daughter, and Walter, his 
son, to make the deed; that Lena came to see him often and begged him 
to convey his property to them and that Walter came occasionally, and 
both agreed to take care of him if he would convey his property to them. 

The sum and substance, however, of plaintifi’s testimony amounts to 
this: In consideration of an agreement on the part of his son, Walter, 
and his daughter, Lena, to support him; which agreement is in writing 
and purports to have been signed by the parties, the plaintiff executed a 
fee simple deed, conveying all his real estate to said son and daughter. 
About one year thereafter, the plaintiff changed his mind and decided he 
wanted to recover his land, because, according to his version, he was not 
getting the support he had been promised. It will be roted that there 
is no evidence that the deed is not exactly like the plaintiff intended it 
to be at the time of its execution. Furthermore, plaintiff’s only objection 
to this transaction, according to his testimony, is that he is not receiving 
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the support he had been promised, which was the consideration for trans- 
ferring his property. But plaintiff admits that after the execution of 
the deed, and after his wife left him, his daughter, Lena, offered to take 
him in her home, but he refused to live with her. She then offered to 
move in with him and take care of him, he also rejected that offer. He 
likewise declined to live with his son, Walter. 

It is contended by the plaintiff that the separate agreement for sup- 
port was not signed by him and that he knew nothing of its existence 
until after the institution of this action, and that this purported agree- 
ment in itself is evidence of fraud. We cannot so hold, since there 1s no 
conflict between the provisions for the support of the plaintiff as con- 
tained in the written instrument, and the oral testimony of the plaintiff 
as to his agreement for support by these defendants at the time of the 
execution of the deed. 

Plaintiff further urges that under the principles laid down in the case 
of McNeill v. McNeill, ante, 178, 25 S. E. (2d), 615, he is entitled to 
have the jury pass upon the question of fraud or undue influence; that 
the intimate relationship which existed between the parties raises a pre- 
sumption of fraud or undue influence. The contention is untenable. 
The relationship of the parties in the instant case is not similar to the 
relationship of the parties in the Mc.Nevwll case, supra. Here we are 
dealing with a parent and his children, without any evidence of intimate 
or fiduciary relationship. There a fiduciary relationship was involved. 
The mere relation of parent and child does not raise a presumption of 
undue influence. Jn re Craven, 169 N. C., 561, 86 S. E., 587. 

A eareful consideration of all the evidence on this record, bearing on 
the question of fraud or undue influence, when considered in the light 
most favorable to the plaintiff, is insufficient to warrant the submission 
of an issue thereon to the jury. Myatt v. Myatt, 149 N. C., 187, 62 S. E., 
887; In re Craven, supra; Owens v. Rothrock, 198 N. C., 594, 152 
S. E., 681. 

Plaintiff’s remedy, if any, appears to be, not in equity, but in a court 
of law for breach of contract. Hinsdale v. Phillips, 199 N. C., 563, 155 
S. E., 238. 

The judgment of the court below is 

Affirmed. 
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ROSA LEE HEDGEPATH, ADMINISTRATRIX OF CHARLES LEE HEDGE- 
PATH, v. CITY OF DURHAM. 


(Filed 12 January, 1944.) 
1. Negligence § 4d— 


The doctrine of attractive nuisance is that one is negligent in maintain- 
ing an ageney or condition, which he knows, or reasonably should know, 
to be dangerous to children of tender years, at a place where he knows 
or reasonably should know such children are likely to resort or to be 
attracted by such agency or condition, unless he exercises ordinary care 
for the protection of such children. 


2. Negligence §§ 4d, 19a— 

In an action to recover damages for the alleged wrongful death of 
plaintiff’s intestate, a child of ten, against a city, the child having been 
drowned in a pond, created by a stopped drain under a. fill of the city’s 
street, causing rain water to accumulate, there being a total absence of 
evidence that defendant had any knowledge that plaintiff’s intestate or 
any other children, at any time previous to the accident, played in the 
pond, and of any allurement of the pond, a motion for judgment of nonsuit 
was properly allowed. 


AppEaL by plaintiff from Olive, Special Judge, at April Term, 1943, 
of Duruam. Affirmed. 

This action was instituted for the alleged wrongful death on 22 May, 
1942, of the plaintiff’s intestate, Charles Lee Hedgepath, a child of ten 
years of age. 

The evidence tends to show that the defendant, City of Durham, in 
the grading of Lee Street, constructed a fill across a wet weather branch, 
and placed under the fill a pipe through which to drain the water; that 
a rain came and the pipe, because stopped up, was insufficient to carry 
the water off as fast as it came into the wet weather branch, and as a 
result there formed on the south side of Lee Street on an adjoining 
vacant lot a pool or pond of water, which in places reached a depth of 
12 or 15 feet; that the plaintiff’s intestate, and four other children went 
to the pool to settle a discussion which arose as to who could better swim, 
the intestate or his companion, Eddie Dyer; that when the boys reached 
the pool the intestate, Charles Lee Hedgepath, took off his clothes and 
dived into the water, and the water being over his head and he not being 
able to swim, was drowned. 

The action of the plaintiff is bottomed upon the theory that the defend- 
ant maintained an attractive nuisance that lured children, including the 
plaintiff’s mtestate, an immature child, and failed to exercise due care to 
protect such children from the dangers incident thereto, and that this 
failure to exercise due care was negligence that proximately caused the 
death of said intestate. 
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Upon the plaintiff resting her case, the defendant moved the court to 
dismiss the action and for judgment as in case of nonsuit, and upon the 
close of all the evidence renewed its motion theretofore made, which was 
allowed (C. 8., 567), and from judgment predicated on such ruling the 
plaintiff appealed, assigning errors. 


Rh. M. Gantt for plaintiff, appellant. 
Claude V. Jones for defendant, appellee. 


Scuenck, J. In 38 Am. Jur., Negligence (subhead Attractive Nui- 
sances), par. 142, it is written: “While the doctrine has been variously 
stated, the courts which accept it generally are in substantial accord 
with the proposition that one who maintains upon his premises a con- 
dition, instrumentality, machine, or other agency which is dangerous to 
children of tender years by reason of their inability to appreciate the 
peril therein, and which may reasonably be expected to attract children 
of tender years to the premises, is under a duty to exercise reasonable 
eare to protect them against the dangers of the attraction. Within the 
limitations herein considered, the doctrine is for the benefit of a med- 
dling, as well as of a trespassing, child. The result of such doctrine is 
that one is negligent in maintaining an ageney which he knows, or 
reasonably should know, to be dangerous to children of tender years, at a 
place where he knows, or reasonably should know, children of tender 
years are likely to resort, or to which they are likely to be attracted by 
the agency, unless he exercises ordinary care for the protection of such 
indisereet and youthful persons.” In par. 145, on the same subject at 
p. 811, it is written: “If the place or appliance cannot be said to possess 
a quality calculated to attract children generally, it must be shown that 
to the defendant’s knowledge the injured child or others were in the 
habit of using it. Knowledge of the presence of children is shown by 
proof that children were in the habit of playing on or about the offend- 
ing appliance or place. On the other hand, many instrumentalities do 
not in their character suggest, or impute knowledge, that children will 
make use of them to their injury, in which cases the doctrine of attrac- 
tive nuisance does not apply.” 

Such being the law, we are impelled to hold that the action of the 
trial judge in sustaining the demurrer to the evidence was proper. 

There is no evidence in the record which shows, or tends to show, that 
the defendant had any knowledge that the plaintiff’s intestate ever at any 
previous time played or attempted to swim at or in the pool or pond of 
water in which he was drowned, or that any other children or child ever 
played or swam therein; indeed there is no evidence that any children 
or child ever, at any other time than on the fateful day of 22 May, 1942, 
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played or swam in the pool or pond. There is a total absence of any 
evidence that the defendant had any knowledge of any use being made 
by children of the pool as a place to play or swim, or for any other 
purpose, and of any allurement of such pool. In the absence of such 
evidence of such knowledge and of such allurement, the case of the plain- 
tiff must fail. 

In Kramer v. R. R., 127 N. C., 328, 87 S. E., 468, which was an action 
to recover for the alleged wrongful death of the plaintiff’s intestate, a 
child nine years of age, wherein it was alleged the intestate was injured 
and killed by the falling upon him of crossties which had been piled on 
the public highway and upon which the intestate had crawled or climbed, 
it is written: “. . . before they (the jury) could say that the intestate’s 
injury and death were caused by the negligence of the defendant, they 
should inquire whether or not the defendant knew that the pile of cross- 
ties in the street was a common resort of little boys of tender years in 
that neighborhood to play, and the burden was on the plaintiff to show 
that the railroad company knew that fact, and that, if the defendant 
did not know it, then they should answer the issue as to the defendant’s 
negligence, ‘No.’ That was a correct instruction.” 

The cases cited and relied upon by the plaintiff, appellant, Brannon 
v. Sprinkle, 207 N. C., 398, 177 S. E., 114; Kramer v. BR. R., 127 N. C., 
328, 37S. E., 468; Ferrell v. Cotton Mills, 157 N. C., 528, 73 8. E., 142; 
Starling vt. Cotton Mills, 171 N. C., 222, 88 S. E., 242; Barnett v. 
Mills, 167 N. C., 576, 83 S. E., 826; Comer v. Winston-Salem, 178 
N. C., 883, 100 S. E., 619; Cummings v. Dunning, 210 N. C., 156, 185 
S. E., 653, all differ from the case at bar in that in each of those cases 
it appears that the defendant had notice of the use as a play place of 
the alleged attractive nuisance by the plaintifi’s intestate, a child, and/or 
by other children of such use being made thereof. In the case from 
which this class of cases takes its name, as the “turntable cases” (Sioux 
City and Pacific h. R. Co., Plff. in Error, v. Stout, by his next friend, 
17 Wall., 657), it appears that children were known by the railroad com- 
pany to play on the turntable. Brannon v. Sprinkle, supra. 

The judgment of the Superior Court is 

Affirmed. 
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THE BANK OF ASHE anp FEDERAL DEPOSIT INSURANCE CORPORA- 
TION, v. LESTER M. STURGILL, VICTOR CLARK, E. L. CHILDERS, 
C. BE. WELCH, JOHN GOSS, ann OLIVER HAM. 


(Filed 12 January, 1944.) 


1. Pleadings §§ 21, 22— 


In order to facilitate the determination of causes on their merits, in 
the furtherance of justice, the courts haye wide powers with respect to 
amendments to pleadings. Amendments, which are permitted in order to 
conform the pleading to the proof, are limited to those which do not 
change substantially the claim or defense. C. 8., 547. 


2. Same— 


Amendments to pleadings may be allowed after a referee’s report has 
been filed; but after exceptions are allowed to a referee’s report and the 
cause ordered to stand for trial on the issues of fact raised by the 
exceptions, no amendments should be allowed except such as are perti- 
nent to the issues of fact defined by the court’s allowance of exceptions. 


ApPEAL by defendants from Gwyn, J., at April Term, 19438, of Asue. 
Affirmed. 

Motion by plaintiff Federal Deposit Insurance Corporation to amend 
its reply. This was allowed, and defendants excepted and appealed. 


Francis C. Brown, James M. Kane, Arthur C. Bernard, R. A. Dough- 
ton, Ira T. Johnston, Fred 8S. Hutchins, and H. Bryce Parker for plawn- 
tiffs, appellees. 

Bowie & Bowre for defendants, appellants. 


Devin, J. The question involved in this appeal may be better under- 
stood by a brief statement in chronological order of the events leading 
up to the ruling complained of. 

In 1927 the Bank of Ashe took over the assets and assumed the lia- 
bilities of the Bank of Lansing. The defendants, who were stockholders 
and directors of the Bank of Lansing, executed an agreement to indem- 
nify the Bank of Ashe from loss. 27 March, 1933, a statement of the 
liquidation of the Lansing Bank showed a loss to the Bank of Ashe of 
approximately $12,000, and the defendants executed to the Bank of 
Ashe their promissory notes in that amount due 30 December, 1933. 
Subsequently, action on the notes was instituted by plaintiff Bank in 
1934, voluntary nonsuit taken in 1935, and this action begun in 1936. 
The defendants denied lability and set up several defenses, and there- 
after at May Term, 1938, the cause was referred to R. F. Crouse, referee. 
In June, 1938, the Federal Deposit Insurance Corporation, which before 
the beginning of this litigation had insured the deposits of the Bank of 
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Ashe, made a loan to the Bank to pay its creditors, and as security 
therefor acquired by assignment certain of its assets, including the notes 
sued on. In 1939 by consent the Federal Deposit Insurance Corpora- 
tion was made a party plaintiff and adopted the complaint and reply, 
and also filed a separate reply, which the defendants answered. 12 July, 
1940, the referee filed his report in which he found the facts in favor 
of the defendants, and concluded that they were not liable on the notes. 
Plaintiffs filed exceptions, and these were heard by Judge Pless at 
October Term, 1940. Certain exceptions to the findings of fact were 
allowed, and, the defendants having preserved right to trial by jury 
thereon, the cause was ordered to stand for trial in the Superior Court 
on the issues of fact raised by the exceptions allowed. These related to 
defendants’ claims, (1) that the notes sued on were executed in reliance 
upon the false representation of the cashier of the Bank of Ashe that 
there were sufficient assets of the Lansing Bank to discharge the notes; 
that the notes were executed on condition that they be discharged in that 
manner, and would only be used for the purpose of opening the Bank; 
that the liquidation of the Lansing Bank had not been completed; and 
that the notes were not executed in settlement of an ascertained loss in 
the liquidation of Bank of Lansing; (2) that the Bank of Ashe failed 
to exercise diligence in collecting assets of the Lansing Bank, resulting 
in substantial loss; and (3) that by the exercise of diligence a sufficient 
amount could have been collected from assets and stockholders’ liability 
to have discharged all the liabilities of the Bank of Lansing. 

At April Term, 1943, plaintiff Federal Deposit Insurance Corpora- 
tion moved to amend its reply by alleging that the Cefendants were 
estopped to set up as a defense to this action transactions and agree- 
ments between the parties prior to the execution of the notes; that the 
notes were executed as evidence of an ascertained indebtedness by the 
defendants to the Bank of Ashe, and were accepted and carried on the 
books of the Bank as valid obligations, and, without notice of any claim 
of infirmity, were so considered by the Commissioner of Banks, who 
thereupon permitted the Bank of Ashe to reopen its doors after the 
banking holiday of 1933, and upon the faith of said notes certified the 
solvency of the Bank to the plaintiff Federal Deposit Insurance Corpo- 
ration; that the moving plaintiff, without notice of any contention that 
the notes were invalid by reason of a private agreement between defend- 
ant and officers of the Bank, or that the notes were not based on valid 
consideration, insured the Bank’s deposits, and thereafter made loans 
to the Bank to pay its depositors and creditors; that defendants should 
not now be permitted to plead as a defense a secret agreement in which 
they had participated, and as to which they kept silent, thereby inducing 
the plaintiff to insure the Bank’s deposits with resultant loss. The 
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plaintifi’s amendment further set up that the defendants as parties to 
an agreement which contemplated the concealment of the actual trans- 
action and consequent false entries on the books of the Bank are estopped 
to plead the agreement as a defense to this action; and further that 
defendants’ pleas are contrary to Federal policy. 

The amendment was allowed by the court below as a matter of disere- 
tion. In order to facilitate the determination of causes on their. merits, 
in the furtherance of justice, the courts have wide powers with respect 
toe amendments, and this is recognized by our statute. C. S., 547; 
McIntosh, 512. Amendments to pleadings may be allowed after referee’s 
report has been filed, Hardware Co. v. Banking Co., 169 N. C., 744, 86 
S. E., 706; Moore v. Westbrook, 156 N. C., 482, 72 S. E., 842, or even 
after verdict, Patterson v. Lumber Co., 175 N. C., 90, 94 8. E., 692. So 
iberal has been the practice in this respect within this Jurisdiction that 
Chief Justice Pearson once remarked that it seemed as if “Anything 
could be amended at any time.” (Garrett v. Trotter, 65 N. C., 430. 
However, the amendments which are permitted in order to conform the 
pleading to the proof are limited by the statute to those which do not 
“change substantially the claim or defense.” The introduction of a new 
element into a cause at issue which substantially changes its character 
should not be permitted, and in this case at this stage of the litigation 
no amendments should be allowed except such as are pertinent to the 
issuable facts defined by the court’s allowance of exceptions to the 
referee’s report. Measured by these rules, we are unable to say that the 
allowance of the amendment objected to was beyond the power and dis- 
cretion of the court. The amendment set up a plea which was pointed 
to the particular issues now set down for trial. 

By the proposed addition to its pleadings the moving plaintiff seeks 
to invoke as applicable here the principles of equitable estoppel which 
were considered by the Supreme Court of the United States in the 
recent cases of D’Oench v. Federal Deposit Insurance Corp., 315 U.5., 
447 (1942), and Detrick v. Greaney, 309 U. S., 190. The same prin- 
ciples as applied to banks and their creditors were considered in Bangor 
Trust Co. v. Christine, 297 Pa., 64; Mount Vernon Trust Co. v. Bergoff, 
272 N. Y., 192; Bay Parkway National Bank v. Shalom, 270 N. Y., 
172; Denny v. Foshter, 238 Ky., 127. 

We think the allowance of the amendment was within the discretion of 
the trial court, and the order to that effect is 

Affirmed. 
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STATE v. MRS. GENE CAMPBELL. 


(Filed 12 January, 1944.) 
1. Statutes §§ 5a, 8— 


It is not the policy of the criminal law to make a person charged with 
crime the victim of ambiguities. Statutes levying taxes and statutes 
creating criminal offenses are subject to strict construction. 


2. Same— 


Public Laws 1939, ch. 188, is regulatory, involving police power as well 
as taxing power, and the words, “tourist camp, cabin camp, tourist home, 
roadhouse, public dance hall, or other similar establishment,” in see. 1, 
are qualified by the words “‘where travelers, transient guests, or other 
persons are or may be lodged for pay,” so that to convict a person of 
operating a “roadhouse”’ and impose the penalties of sec. 18, it must be 
shown that such person lodged or offered to lodge transient guests. 


APPEAL of defendant from T’hompson, J., at June Criminal Term, 
1943, of Dura. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


R. M. Gantt for the defendant, appellant. 


SEAWELL, J. The defendant was tried and convicted in the recorder’s 
court of Durham County upon a warrant charging “that Mrs. Gene 
Campbell, on or about the 17th day of April, 1943, with force and arms, 
at and in the County aforesaid, and within Durham County, did wilfully, 
maliciously and unlawfully Operating a road house without securing a 
proper license as is required by law against the statute in such cases 
made and provided, and against the peace and dignity of the State.” 

Upon her appeal to the Superior Court of Durham County, where the 
case was tried de novo, she was again convicted, and from the sentence 
appealed to this Court. Only her exception to the ruling of the court 
below overruling her demurrer to the evidence and motion for judgment 
as of nonsuit is involved in the appeal. The question presented is 
primarily one of statutory construction of certain sections of chapter 188, 
Public Laws of 1939, which the State contends are applicable to the 
business shown to have been conducted by defendant, and which the 
defendant insists should be otherwise construed. 

Section 1 of the Act cited reads as follows: 

“Every person, firm or corporation engaged in the business of operat- 
ing outside the corporate limits of any city or town in this State a 
tourist camp, cabin camp, tourist home, road house, public dance hall, 
or any other similar establishment by whatever name called, where 
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travelers, transient guests, or other persons are or may be lodged for pay 
or compensation, shall, before engaging in such business, apply for and 
obtain from the Board of County Commissioners of the county mn which 
such business is to be carried on a license for the privilege of engaging 
in such business and shall pay for such license an annual tax in the 
amount of two dollars ($2.00).” 

Section 13, having reference to this business, reads as follows: 

“Tt shall be unlawful for any person, firm or corporation to engage in 
such business without first obtaining a license therefor. Any person 
violating the provisions of this section shall be guilty of a misdemeanor 
and upon conviction thereof shall be fined or imprisoned in the disere- 
tion of the court.” 

It is admitted that defendant did not have a license under the provi- 
sions of this statute. The only question is whether the activities in 
which she was actually engaged bring her within the description of the 
business upon which the statute imposes a tax and for which it requires 
a license. 

The facts upon which the conviction rests are substantially as follows: 

Defendant has a home on the Oxford-Durham Highway, with seven 
or eight rooms on the second floor, where she has some roomers and 
boarders. She also feeds people—runs a sort of lunch counter and sells 
bottled drinks, candies and sandwiches. On the first floor she has a room 
which contains a lunch counter which extends about one-half the length 
of the room, entered by a door facing towards the highway. Back of 
the lunch counter and in front of the room are two booths with a table 
in each, seating around four people. North of the booths is an open, 
clear space about 20 feet long and 8 or 10 feet wide. In the room where 
the lunch counter is located, there is a music box, operated by putting a 
eoin in the slot. On two occasions, the officers testified, they saw some 
dancing—at one time just one couple and at another two or three couples 
—probably two soldiers dancing with two girls and a ecivihan with 
another girl—“that sort of dancing might have taken place at any other 
place where food was served, at a filling station or anyone’s home.” 
There was not room for more than three or four couples to dance, and 
the people the officers saw dancing looked crowded.. 

There was no evidence that defendant had ever lodged or offered to 
lodge transient guests. 

The State contends that the term “roadhouse” is a term very generally 
understood in common parlance, and must be understood in its popular 
meaning, citing U. S. v. Boasberg, 283 Fed., 305, 306 (E. D. La., 1922): 
“The phrase ‘roadhouse’ has a well known meaning, indicating a certain 
kind of restaurant.” ; and quoting the definition given in 54 C. J., p. 849: 
“RoapuHouse. <A certain kind of restaurant.” The defendant contends, 
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however, that the term is further modified and described in the statute, 
and that the definition thus given has become the dictionary of the law. 
After naming, in parallel construction, “tourist camp, cabin camp, tour- 
ist home, road house, public dance hall, or any other similar establish- 
ment by whatever name called,” there is added the qualification “where 
travelers, transient guests, or other persons are or may be lodged for pay 
or compensation.” The defendant contends that this phrase is an essen- 
tial part of the description of a “road house” to which the statute applies. 
Without attempting to too nicely balance the reasonings pro and con, we 
believe the grammatical construction and syntax of the section, and 
particularly the punctuation by which the modifying clause is set off— 
often as necessary to the spelling of the sentence as letters are to the 
spelling of the words—are more favorable to the view taken by counsel 
for the defendant and should be adopted as the construction intended. 

We are also inclined to that view because we can see no economic or 
social policy reasonably requiring a distinction between a roadhouse and 
“other similar place” with respect to the particular qualification added. 
Moreover, a perusal of the whole chapter (Public Laws of 1939, ch. 
188) convinces us that the law is regulatory, involving the police power 
as well as the taxing power of the State. In fact, section 6 requires 
persons occupying any room at the roadhouse to register, and if travel- 
ing by motor vehicle, to register the license tag of the motor vehicle; and 
section 7 provides for the punishment for any man or woman found 
occupying the same room in any establishment within the meaning of the 
Act for any immoral purpose, or for falsely registering as husband and 
wife. It seems reasonably clear, upon an inspection of the whole Act, 
that it was aimed at establishments where transient lodgings might be 
had by tourists and travelers. 

It might be conceded that the question is debatable, but it is not the 
policy of the criminal law to make a person charged with crime the 
victim of ambiguities. Statutes levying taxes and statutes creating 
eriminal offenses are subject to strict construction. S. v. Crawford, 198 
N. C., 522, 152 S. E., 504; S. v. Heath, 199 N. C., 135, 153 S. E., 855; 
87 A. L. R., 37; S. v. Briggs, 208 N. C., 158, 165 S. E., 389; Common- 
wealth v. Lorrilard C'o., 186 Va., 258; Columbia Gas Light Co. v. Mobley, 
137 8. C., 107, 187 S. E., 211; Puller v. 8. C. Tax Com., 128 8. C., 14, 
1218. E., 478. 

The motion of defendant for judgment of nonsuit should have been 
allowed. The judgment to the contrary is 

Reversed. 
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JOHN STONE, JR., SUBSTITUTED PLAINTIFF FoR MOSES GRIMES, v. AMELIA 
GUION, CICERO GUION ann BUDDY GUION. 


(Filed 12 January, 1944. ) 


1. Ejectment § 15: Execution § 24— 


Where plaintiff sued in ejectment three defendants, wife, husband and 
son, and at the close of the trial plaintiff was nonsuited as to the father 
and son, and no appeal taken, and on a subsequent trial plaintiff recov- 
ered judgment against the wife, and upon issuance of a writ of possession, 
the wife moved to vacate the writ on the ground that she disclaims title 
to the property and, is living on the land in the home of her husband by 
reason of her marital rights, an order allowing the motion was proper. 


2. Ejectment § 9a— 


No person in possession of the premises claiming title thereto prior to, 
or at the time of, the commencement of the action can be dispossessed 
unless he was made a party to the suit so as to be bound by the judgment. 


3. Husband and Wife § 1—- 


Neither husband nor wife, without lawful cause, so long as the marital 
relation exists, can exclude the other from the home they have estab- 
lished by mutual and voluntary choice. 


Apprat by plaintiff from Carr, J., at April Term, 1948, of Rosxson. 

This action has been before this Court twice previously, Grimes v. 
Guion, 220 N. C., 676, 18 S. FE. (2d), 170, and Stone, Substituted Plain- 
tiff, v. Guion, 222 N. C., 548, 23 S. E. (2d), 907. 

The action was brought originally against Amelia Guion, Cicero 
Guion and Buddy Guion, and the complaint alleged the defendants were 
in the unlawful and wrongful possession of the land described therein. 
Amelia Guion filed an answer and pleaded sole setzin of the land in con- 
troversy. Cicero Guion, her husband, and Buddy Guion, her son, filed 
a separate answer and denied they were in the unlawful and wrongful 
possession of said land. At the close of plaintiff’s evidence in the trial 
below, Cicero and Buddy Guion moved for judgment as of nonsuit as to 
them. The motion was granted and no appeal was taken from said 
judgment. 

The second appeal involved a review of the trial below, wherein the 
plaintiff John Stone, Jr., was adjudged the owner and entitled to the 
immediate possession of the tract of land in controversy and the defend- 
ant, Amelia Guion, was adjudged to be in the unlawful possession 
thereof. No error was found in said trial. Thereafter a writ of pos- 
session was issued and served on Amelia Guion by the Sheriff of Robeson 
County, to eject her from the land and put the plaintiff, Stone, in pos- 
session. Amelia Guion moved to vacate the writ of possession on the 
ground that she disclaimed any further title to the property, in view 
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of the Supreme Court’s decision, and that she was now living in the 
home upon the land with her husband by reason of her marital rights. 
Whereupon, his Honor entered an order allowing defendant’s motion to 
recall the execution issued against her and coneluding therein as a matter 
of law upon the facts found that the defendant, Amelia Guion, having 
disclaimed title to the land in controversy, has a lawful right to remain 
in the home and domicile of her husband, Cicero Guion, situated upon 
the said land, until such time as the said Cicero Guion voluntarily sur- 
renders the possession thereof or has been ejected therefrom by due 
process of law. 

The plaintiff appeals from the foregoing order to the Supreme Court 
and assigns error. 


F. D, Hackett and James R. Nance for plarnttff. 
L. J. Britt and McLean & Stacy for defendant. 


Denny, J. The plaintiff contends that Cicero Guion, husband of 
Amelia Guion, and her son, Buddy Guion, are bound by the judgment 
herein and may be dispossessed under the writ of possession issued pur- 
suant thereto. This contention is based upon the general rule that “After 
recovery of a judgment in favor of the plaintiff in an action of ejectment 
the defendant and all those in privity with him may be dispossessed 
under the writ of possession issued thereon, and that all persons acquir- 
ing possession from and under the defendant during the pendency of the 
action are privies within the meaning of the rule. The parties defend- 
ant, their families, servants and tenants at sufferance are, of course, 
bound by the court’s order in ejectment and may be dispossessed.” 
18 Am. Jur., sec. 142, p. 113. The rule does not apply in the instant 
case. There 1s no privy in estate shown on this record to exist between 
Amelia Guion and her husband, Cicero Guion, or between her and her 
son, Buddy Guion. Shew v. Call, 119 N. C., 450, 26 S. E., 33. Quot- 
ing further from the above section of Am. Jur.: “While the general 
rule is, as stated, that the defendant and all those in privity with him 
and who enter under, and acquire an interest in the premises from or 
through, him subsequent to the commencement of the action are bound 
by the judgment therein and are liable to be dispossessed thereunder, 
the converse of this rule is also equally well settled—namely, that no 
person in possession of the premises claiming title thereto prior to, or 
at the time of, the commencement of the action can be dispossessed 
unless he was made a party to the suit so as to bé bound by the judg- 
ment,” 

The plaintiff, having alleged that Amelia Guion, Cicero Guion and 
Buddy Guion were in the unlawful and wrongful possession of the land 
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he sought to recover, the burden was upon him to show unlawful and 
wrongful possession. This he failed to do in so far as Cicero Guion 
and Buddy Guion were concerned, in the opinion of the trial judge, 
which failure resulted in a judgment of involuntary nonsuit as to them. 
When the judgment of nonsuit was entered, the plaintiff did not appeal 
nor move to make Cicero Guion a party defendant, as the husband of 
Amelia Guion, but elected to proceed against Amelia Guion alone. 
Hence, neither Cicero Guion nor Buddy Guion was a party to the action 
when the final judgment was rendered. Therefore, the plaintiff is not 
entitled to an execution against Cicero Guion or Buddy Guion under and 
by virtue of the judgment rendered in this action. 

In view of the status of the parties, and the disclaimer of title to the 
land in controversy by Amelia Guion, we think the ruling of the court 
below is correct. 

On the facts as disclosed on this record, the filing of the disclaimer 
of title is tantamount to a voluntary dispossession and an ouster of 
Amelia Guion of all claim of right. A physical eviction of Amelia 
Guion from the premises would accomplish nothing more, since she has 
the legal right to live in the home and domicile of her husband, Cicero 
Guion, who resides in a house situate on the land in controversy. 
“Neither husband nor wife, without lawful cause, so long as the marital 
relation exists, can exclude the other from the home they have established 
by mutual and voluntary choice.” 27 Am. Jur., 201; Kelley v. Kelley, 
74 A. L. R., 185, 153 Atl., 314, see Annotation 74 A. L. R., 188, citing 
Hancock v. Davis, 179 N. C., 282, 102 S. E., 269, and Kornegay v. Price, 
178 N. C., 441, 100 8S. E., 883. 

The character of the possession of Cicero Guion and Buddy Guion 
is not presented for determination on this record. 

The judgment of the court below is 

Affirmed. 


IN THE MATTER OF SHELBY FAYE PREVATT ano JAMES WADE 
PREVATT, INFANTS. 


(Filed 12 January, 1944.) 


1. Clerks of Superior Court § 7— 


Where the Juvenile Court has by proper proceeding acquired jurisdic- 
tion of the parties and of the subject matter of children whose custody is 
subject to controversy, its adjudication for the welfare of the children 
must be held effective and binding on the parties, subject to review on 
appeal. C. S., 5089, 5058. 
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2. Same— 


While the record does not disclose that a written petition to the Juve- 
nile Court was originally filed by appellant, C. S., 5043, he may not now 
be heard to complain of irregularity in this respect, since the proceeding 
was instituted at his instance, and he was personally present at the hear- 
ing. C.S., 490. 


3. Same: Habeas Corpus § 3— 


Original jurisdiction has been conferred upon the Juvenile Court to 
find a child delinquent or neglected, C. 8., 5039, but this statute does not 
repeal C. 8., 2241, and is not inconsistent therewith. The Superior Court 
as such has exclusive jurisdiction, by writ of habeas corpus, to hear and 
determine the custody of children of parents separated but not divorced. 


ApPpeAL by movant, Herbert Prevatt, from Nwmocks, J., at October 
Term, 1943, of Rosprson. Affirmed. 

The hearing below was upon motion of Herbert Prevatt, father of 
the above named infants, to vacate an order of the Juvenile Judge rela- 
tive to their custody. It was alleged the order was void for want of 
jurisdiction. 

The pertinent facts were these. Herbert Prevatt and his wife, Eliza- 
beth Prevatt, the parents of the infants Shelby Faye and James Wade 
Prevatt, are living separate from each other though not divorced. The 
children are aged five and two years, respectively. Upon the complaint 
of Herbert Prevatt to the Juvenile Judge that the children were neg- 
lected, and that their custody was subject to controversy, a juvenile 
warrant was issued and the children were brought back from Mecklen- 
burg County, where they had been temporarily taken by their mother. 
A hearing was had by the Juvenile Judge, all the parties interested 
being present in person and with counsel, and an order was made pro- 
viding for the disposition of the children. Subsequently, 7 October, 
1943, the order was signed continuing these arrangements. No objection 
was made. The order is as follows: “This cause coming on to be heard 
before the undersigned Juvenile Judge, and being heard, and it appear- 
ing to the court that the said Shelby Faye Prevatt and James Wade 
Prevatt, minor children of Herbert Prevatt and Elizabeth Prevatt, who 
are husband and wife, and living in the state of separation, are now and 
have been for some time residing in separate homes, that is, Shelby Faye 
Prevatt living in the home of J. E. Kinlaw and wife, Sallie Kinlaw, 
father and mother of Elizabeth Prevatt, and James Wade Prevatt living 
in the home of R. L. Lamb and Myrtie Lamb, and the court finds that 
such arrangement, subject to the qualifications hereinafter named, is to 
the best interest of said infant children; it is, therefore, ordered, adjudged 
and decreed by the court that the said Shelby Faye Prevatt shall con- 
tinue to live in the home of J. E. Kinlaw and wife, Sallie Kinlaw, in 
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the custody of Elizabeth Prevatt, mother of said child, and that the said 
James Wade Prevatt shall continue to live in the home of R. L. Lamb 
and wife, Myrtie Lamb, in the custody of Herbert Prevatt, father of 
said child. It is further ordered that the said infant children shall be 
allowed to visit each other weekly. (Here followed provisions for the 
interchange of visits between the children.) This matter is retained 
for further orders.” 

Thereafter R. L. Lamb refused to comply with the order, and motion 
was made by Elizabeth Prevatt that he be attached for contempt. 
Thereupon Herbert Prevatt moved the Juvenile Court to vacate the 
order of 7 October on the ground that the Juvenile Judge did not have 
jurisdiction to make the order. This motion was denied and movant 
appealed to the judge of the Superior Court. In the Superior Court, 
upon consideration of the record and the testimony of the Juvenile Judge, 
it was held that the Juvenile Judge had jurisdiction over the parties and 
the matters in controversy, and that the order of 7 October was valid 
and binding. 

The movant, Herbert Prevatt, appealed. 


L. J. Britt and McLean & Stacy for Elizabeth Prevatt, appellee. 
F. D. Hackett, Jr., and Varser, McIntyre & Henry for Herbert Pre- 
vatt, appellant. 


Devin, J. The statute creating Juvenile Courts in North Carolina 
as separate parts of the Superior Court contains these provisions: ‘The 
Superior Courts shall have exclusive original jurisdiction of any case of 
a child less than sixteen years of age, residing in or being at the time 
within their respective districts: 1. Who is delinquent. ...; 2. Who 
is neglected . . .; 3. Who is dependent upon public support, or who is 
destitute, homeless or abandoned, or whose custody is subject to contro- 
versy,” (07 :S.,.6039* SS: 0. Dimveit, 179. N.C, 135; 102 8. Ba 71. 
While the act confers general jurisdiction upon the Superior Court, it 
will be understood that the term “court” when used in this statute with- 
out modification refers to the Juvenile Court which is therein created as 
a separate but not independent part of the Superior Court. C.S., 5041; 
In re Hamilton, 182 N. C., 44, 108 S. E., 385. Juvenile Courts were 
created and organized for the purpose of administering this law, and 
for the original hearing and determination of matters and causes within 
its scope, and as such were empowered to “make such orders and decrees 
therein as the right and justice of the case may require” (8. v. Burnett, 
supra), with right of appeal. C.S., 5058; In re Hamilton, supra; In re 
Coston, 187 N. C., 509, 122 S. E., 183; S. v. Ferguson, 191 N. C., 668, 
132 S. E., 664; Winner v. Brice, 212 N. C., 294, 193 S. E., 400. 


836 IN THE SUPREME COURT. [223 
IN RE PREVATT. 


Here the controverted matter of custody of his two children was 
originally presented to the Juvenile Court by the appellant, Herbert 
Prevatt. In consequence, a plenary hearing was had in that court at 
which all the parties were present in person, and apparently with the 
consent of the appellant arrangements were ordered for the temporary 
custody and disposition of the children. No objection to the plan devised 
by the Juvenile Judge was made by anyone, until later when R. L. Lamb, 
brother-in-law of the appellant, signified his refusal to eomply. 

We are unable to coneur in the view of the appellant that the entire 
proceeding was a nullity. When the custody of children is controverted 
by parents who are lying apart, and the matter is brought by them 
before that branch of the Superior Court created for the purpose of 
handling matters involving child welfare, and an order is made placing 
the children in homes deemed suitable and advantageous for them, the 
order 1s reviewable on appeal, but may not be disregarded as void and 
of no effect. Wurnner v. Brice, supra. Having invoked the action of the 
Juvenile Court, the appellant’s motion to vacate a proper order of the 
court whose aid he has sought should not be allowed, unless it be made 
to appear that the court had no jurisdiction in the premises. 

While the record does not disclose that a written petition to the Juve- 
nile Court was originally filed by the appellant (C. S., 5048), he may 
not now be heard to complain of irregularity in this respect, since the 
proceeding was instituted at his instance, and he was personally present 
in court for the hearing which he had invoked. C. S., 490; Burton v. 
Smith, 191 N. C., 599, 132 S. E., 605. <All the interested parties referred 
to in the order, as well as the children, were present before the court 
and were bound by its order, if in law the court had jurisdiction of the 
subject matter. 

Unquestionably, if either of the parents had proceedec. in accord with 
C.S., 2241, by writ of hubeas corpus to determine the custody of the 
children, jurisdiction for that purpose would have appertained to that 
court, to the exclusion of the Juvenile Court. Jn re Hamilton, 182 
N.C., 44, 108 S. E., 3885; Clegg v. Clegg, 186 N. C., 28, 118 S. E., 824; 
In re TenHoppen, 202 N. C., 223, 162 S. E., 619; McKachern v. Mc- 
Bachern, 210 N.C., 98, 185 8. E., 684. But that is not our case. Here 
as in Winner v. Brice, supra, the matter was originally brought before 
the Juvenile Court. Relef was sought in that forum. The parties were 
present and voluntarily submitted themselves to the jurisdiction of that 
court with respect to a matter which was within the scope of its power. 

While it was said in 8. vr. Ferguson, 191 N. C., 668, that the Superior 
Court, as distinguished from the Juvenile Court, had no jurisdiction to 
adjudge a child delinquent or neglected, the original jurisdiction in those 
respects having been conferred on the Juvenile Court by C. S., 5039, it 
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will be observed that this statute does not repeal C. S., 2241, and is not 
inconsistent therewith. No limitation is placed by this statute upon the 
jurisdiction previously conferred upon the Superior Court by C. S., 2241, 
to issue writs of habeas corpus and to hear and determine the custody of 
children of parents separated but not divorced. Clegg v. Clegg, supra. 
But where the Juvenile Court has by proper proceeding acquired juris- 
diction of the parties and of the subject matter of children “whose cus- 
tody is subject to controversy,” its adjudication for the welfare of the 
children must be held effective and binding for that purpose. This is 
subject, however, to the right of the Superior Court judge to adjudicate 
the custody of children who come within the purview of C. S., 2241, 
when the matter is properly presented. 

We conelude that the ruling of the court below was correct, and that 
the judgment should be 


Affirmed, 


NORTH CAROLINA JOINT STOCK LAND BANK OF DURHAM, anp W. I. 
TOTTEN, AssIGgner, v. J. I. AYCOCK. 
(Filed 12 January, 1944.) 
Process § 3— 


Where a clerk of the Superior Court received and docketed summons 
and complaint in a civil action, affixed the seal of court to the summons 
and sent the papers with necessary fees to the sheriff of another county 
for service, and the papers were properly served and returned to the 
clerk issuing same, who then signed the summons, upon motion of defend- 
ant to dismiss upen special appearance. the court has power, in its discre- 
tion. to allow the summons to be amended by affixing thereto the signa- 
ture of the clerk. C. 8... 547; G. S., 1-165. 


AppraL by defendant from Carr, J., at November Civil Term, 1943, 
of Duruam. 

Civil action to recover upon judgment, heard upon motion to dismiss 
entered upon special appearance. 

Plaintiffs in their complaint filed allege that on 2 October, 1933, 
plaintiff North Carolina Jomt Stock Land Bank of Durham obtained 
a certain judgment against defendant J. H. Aycock in Superior Court 
of Durham County, North Carolina, which was duly docketed, and 
thereafter on 23 December, 1942, duly assigned to plaintiff W. L. Totten, 
and that there is a specified balance due thereon for which defendant 1s 
indebted to plaintiff, and which judgment “is not barred by the statute 
of limitation.” 

Defendant entered a special appearance on 21 October, 1943, and 
moved to dismiss the action for that the court has no jurisdiction over 
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person of defendant “for want of proper service of summons” in that 
although the original summons in this case bears date 30 September, 
1943, and shows that when it was received on 1 October, 1943, and 
served 5 October, 1943, by sheriff of Johnston County, it had not then 
been signed by clerk of Superior Court of Durham County and was not 
signed by the clerk until 7 October, 1943. Upon hearirg the motion of 
defendant, affidavits filed and oral evidence taken, the court finds these 
facts: 

“1. This is an action to renew a judgment bearing date of October 2, 
1933. 

“2. On the 30th day of September, 1943, the plaintiff, Totten, filed the 
pleadings in this action in the office of the Clerk of the Superior Court 
of Durham County and requested that summons be issued; that on said 
date the Assistant Clerk of the Superior Court of Durham County 
docketed this action on the summons docket and sent by mail the sum- 
mons which appears in the record, bearing date of September 30, 1943, 
to the Sheriff of Johnston County, together with a copy of the same and 
a copy of the complaint in this action; that said original summons at 
the time it was transmitted by said Assistant Clerk of the Superior 
Court of Durham County to the Sheriff of Johnston County was in 
every respect complete except that it did not contain the signature of 
the Clerk or of the Assistant Clerk or anyone in the Clerk’s office on the 
blank line at the bottom prepared for such signature, the said signature 
having been inadvertently omitted; that it did have affxed thereto the 
seal of the Clerk of the Superior Court of Durham County; that the 
said Assistant Clerk enclosed in the letter transmitting said summons 
to the Sheriff of Johnston County a check drawn and signed by said 
Assistant Clerk and payable to said sheriff for the service fees due said 
sheriff, 

“3. That the said sheriff served said summons upon the defendant on 
the 5th day of October, 1943; and, upon discovering after he had got 
back to his office that the original summons was not signed bv the Clerk, 
he did not complete his return on the same and sent the said summons 
back to said Clerk for signature. 

“4, That the said Assistant Clerk of the Superior Court of Durham 
County signed said summons on the appropriate line on the 6th day of 
October, 1943, and returned it to the said sheriff, who then completed 
his return on the back of the summons and returned it to the said Clerk’s 
office. 

“5. That plaintiffs, at the hearing on the defendant’s motion, did not 
file any written motion for permission to amend the summons by direct- 
ing that the same be signed by the Clerk; but there was a discussion of 
the right to have said summons so amended, and before judgment was 
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entered the plaintiffs requested that the Court order the said summons 
so amended and direct the Clerk to sign the same, which request the 
Court treated as a motion by the plaintiffs to have said summons so 
amended.” 

The court also made further findings which are not necessary to deci- 
sion on this appeal. Upon these findings “the court in its discretion 
allows the plaintiff’s motion to amend the summons and orders that the 
act of “the Assistant Clerk of the Superior Court in affixing his signa- 
ture to the summons on the 6th day of October, 1943, be approved and 
said act of said Assistant Clerk of the Superior Court is hereby ratified 
by the Court, and it is ordered that said signature shall be valid for all 
intents and purposes as though it had been affixed on the date of the 
issuance of said summons. The motion of the defendant to dismiss the 
action is, therefore, denied. The defendant is allowed thirty (30) days 
from the date of this order within which to answer, demur or file such 
other pleadings as he may desire to file.” 

Defendant appealed therefrom to the Supreme Court and assigned 
error, 


Bennett & McDonald for plaintiff, appellee. 
Leon G. Stevens for defendant, appellant. 


Winporne, J. The sole question presented for decision is whether 
the court had the power, in its discretion, and under facts of record, to 
allow the summons to be amended by affixing thereto the signature of 
the clerk. The applicable statute and the decisions of this Court answer 
“Yes.” G, 8., 1-163, formerly C. S., 547, and Henderson v. Graham, 
84. N. C.. 496; Jackson v. McLean, 90 N. C., 64; Hooker v. Forbes, 202 
N. C., 364, 162 S. E., 903. Compare Redmond v. Mullenax, 113 N. C., 
505, 18 S. E., 708. 

While plaintiff alleges in the complaint that the judgment sued on is 
not barred by the statute of limitations, there is yet no plea of such 
statute, and the question is not now before the Court. Any debate, 
therefore, as to whether the amendment relates to date of summons 
or to date of amendment would be dicta, and no deeision is made on the 
subject. 

The judgment below is 

Affirmed. 
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STATE OF NORTH CAROLINA, on RELATION OF NORTH CAROLINA 
UTILITIES COMMISSION, v. ATLANTIC COAST LINE RAILROAD 
COMPANY axp WESTERN UNION TELEGRAPH COMPANY (THE 
TOWN OF JONESBORO, NORTH CAROLINA, E. M. O'CONNELL & 
SONS, AVENT & THOMAS, MANN’S HARDWARE HOUSE, LEE DRUG 
STORE, J. W. YARBOROUGH, JONESBORO FOOD COMPANY, JONES- 
BORO FEED & SEED STORE, RIVES & MOSES, CON SERVICE STA- 
TION, W. M. ARNOLD, ano W. H. CAMPBELE & SON, INTERVENERS). 


(Filed 12 January, 19-44.) 
Appeal and Error § 2— 


No appeal lies from a refusal by the Superior Court to dismiss an 
order or proceeding properly certified to it by the Utilities Commission, 
as such an appeal is premature and fragmentary. 


AppeaL by <Atlantic Coast Line Railroad Company and Western 
Union Telegraph Company, from Williams, J., in Chambers, at Sanford, 
N. C., 20 November, 1943. From Ler, 

Proceeding before the North Carolina Utilities Comraission. 

The Atlantic Coast Line Railroad Company filed a petition with the 
North Carolina Utilities Commission for permission to close the agency 
at Jonesboro, N. C. The Western Union Telegraph Company filed a 
similar petition and agreed to be bound by the rulings of the Commis- 
sion on the petition of the railroad. 

At the hearing before the Utilities Commission on 13 August, 1943, 
permission for the town of Jonesboro and others to intervene was 
granted, and the answer and interplea of the interveners were filed and 
made a part of the record in the proceeding. 

Evidence was introduced by the Railroad Company in support of its 
petition and by the interveners, as shippers and receivers of freight, 
protesting the closing of the agency. 

The Utilities Commission issued an order on 16 October, 1943, author- 
izing the Atlantic Coast Line Railroad Company and the Western Union 
Telegraph Company to close their agencies at Jonesboro. The inter- 
veners, in apt time, filed exceptions, which exceptions were overruled by 
the Commission on 27 October, 1943. The interveners appealed and the 
record of the proceedings before the North Carolina Utilities Commis- 
sion was duly certified to the Superior Court of Lee County, as provided 
by law. 

On 38 November, 1948, the interveners made a motion before his 
Honor, Williams, J., holding the courts of the Fourth Jndicia] District, 
requesting an order of swpersedeas. The motion was granted and the 
order signed. 

The Atlantic Coast Line Railroad Company, pursuant to notice, moved 
before his Honor, Williams, J., at Chambers, 20 November, 1943, to set 
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aside the order of supersedeas entered on 3 November, 1943, and to dis- 
miss the appeal of the interveners. Motion denied. From the refusal of 
his Honor to dismiss the appeal, the defendants, Atlantic Coast Line 
Railroad Company and the Western Union .Telegraph Company, ex- 
cepted and appealed to the Supreme Court. 


Thos. W. Davis, Rose, Lyon & Rose, Murray Allen, and Teague & 
Williams for Atlantic Coast Line Railroad Company and Western Union 
Telegraph Company, appellants. 

J. G. Edwards and K. R. Hoyle for Town of Jonesboro et al., inter- 
veners, appellees. 


Denny, J. The intervening appellees move to dismiss this appeal on 
the ground that it 1s premature and fragmentary, being from an order 
which is not a final judgment. No appeal lies from a refusal to dismiss 
an order or a proceeding. Johnson v. Pilot Life Ins. Co., 215 N. C., 120, 
18. E. (2d), 381; Stewart v. Craven, 205 N. C., 489, 171 S. E., 609; 
S. vc. Harnett Counly Trust Co., 193 N. C., 834, 186 8. E., 732; Golds- 
boro v, Holmes, 183 N. C., 208, 111 8. E., 1; Capps v. BR. R., 182 N. C., 
758, 108 S. E., 300; Farr v. Lumber Co., 182 N. C., 725, 109 S. E., 383; 
Bradshaw v. Bank, 172 N. C., 682, 90S. E., 749; Durham Fertilizer Co. 
v. Marshburn, 122 N. C., 411, 29 8. E., 411. 

Lhe reasons why such an appeal is not permitted are discussed fully in 
the case of Johnson v. Ins. Co., supra. 

We are precluded from a consideration of the question presented on 
the record since the order appealed from was interlocutory, not final, 
and affects no substantial right which may not be preserved by the excep- 
tion entered and considered on appeal from the final judgment, should 
said judgment be adverse to the appellants. 

The appeal must be dismissed. 

Appeal dismissed. 


BESS A. SIMMONS v. CLARENCE W. SIMMONS, 
(Tiled 12 January, 1944.) 
1. Divorce § 13— 
A judgment for subsistence, entered in an action for alimony without 


divorce, C. 8., 1667, survives a judgment for absolute divorce obtained 
under the two year separation statute. C. S.. 1663. 


2. Appeal and Error §8§ 2, 4— 


In contempt proceedings by a wife against her husband for failure to 
make nlimony payments. where there was a judgment for the wife and 
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the husband paid all amounts in arrears upon his arrest by the sheriff, 
no appeal lies. 


APPEAL by defendant from Phillips, J., at June Term, 19438, of 
ForsyTu. 


Contempt proceeding to enforce judgment for subsistence. 

The operative facts follow: 

1. On 9 July, 1941, the plaintiff instituted this aetion for alimony 
without divorce or for subsistence and counsel fees under C. S., 1667. 
Complaint and notice of hearing for allowance were duly served with the 
summons, The defendant filed no answer. 

2. The amounts having been agreed upon, judgment was submitted 
and signed 15 July, 1941, awarding alimony, counsel fees, and giving 
to the plaintiff, as her sole and separate property, certain household 
goods, ete. The judgment shows on its face that it was intended as a 
final settlement between the parties, and it was so regarded at the time. 
Gardiner v. May, 172 N. C., 192, 89 S. E., 955. Nothing was left for 
future determination. Inter alia, it recites: “This judgment shall re- 
main in full force and effect pending further orders of the court and its 
binding effect upon the defendant shall not be impaired by any judgment 
of absolute divorce which may hereafter be entered in any suit instituted 
by the defendant against the plaintiff for an absolute divorce on the 
grounds of two years’ separation.” 

3. Thereafter, on 18 March, 1942, the defendant instituted an action 
against the plaintiff for divorcee on the ground of two years’ separation, 
and obtained judgment thereon on 21 September, 1942. 

4. The defendant continued to make payments of alimony under the 
judgment herein until 16 January, 1943, when he refused to make any 
further payments. 

5. Contempt proceeding was instituted and at the June Term, 1943, 
Forsyth Superior Court, the defendant was adjudged in willful contempt 
and ordered confined in jail until he paid the alimony installments due 
under the judgment of 15 July, 1941. | 

6. When taken into custody by the sheriff, the defendant paid to the 
plaintiff all amounts in arrears, and was discharged. He was adjudged 
stil] liable for future installments under the judgment of 15 July, 1941. 

The defendant appeals, assigning errors. 


Womble, Carlyle, Martin & Sandridge for plaintiff, appellee. 
Fred 8S. Hutchins and H. Bryce Parker for defendant, appellant. 


Stacy, C.J. The question sought to be presented is whether the judg- 
ment for subsistence entered herein on 15 July, 1941, can survive the 
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judgment of absolute divorce obtained by the defendant on 21 September, 
1942, under the two-years’ separation statute. C. 8., 1663. The cases 
of Dyer v. Dyer, 212 N. C., 620, 194 8. E., 278; S. c., 218 N. C., 6384, 
197 S. E., 157; Edmundson v. Edmundson, 222 N. C., 181, 22 S. E. 
(2d), 576; and Howell v. Howell, 206 N. C., 672, 174 8. E., 921, would 
seem to require an affirmative answer. The defendant’s effort to differ- 
entiate these decisions because of alleged dissimilar fact situations was 
unsuccessful in the court below, and we are disposed to take the same 
view of the matter. 

On the present record, however, it may be doubted whether the appeal 
can be maintained, since the contempt proceeding was brought to a close 
when the defendant paid all amounts in arrears, and the rule against him 
was discharged. Of course, the declaration that defendant would still be 
liable for future installments under the original judgment adds nothing 
to its effectiveness. It expresses an obvious conclusion or corollary, 
perhaps. albeit the only question before the court was the defendant’s 
alleged willful refusal to pay the past-due installments. When these 
were paid the end sought by the contempt proceeding was reached. 

Appeal dismissed. 


ABEL WARREN et At. vy. ATLANTIC COAST LINE RAILROAD CO. 
(Filed 12 January, 1944.) 


Courts § 2b: Utilities Commission § 4— 


As a general rule, where a matter is committed to an administrative 
agency, one, who fails to exhaust the remedies provided before such 
ugency and by appeal. will not be heard in equity to challenge the validity 
of its orders, 


AppraL by plaintiff from Sterens, J., in Chambers at Jacksonville, 
2 December, 1948. From Sampson. | 

Civil action to restrain substitution of intrastate mixed train service 
for intrastate passenger service between Wilmington and Fayetteville as 
allowed by order of Utilities Commission. 

By written petition dated 31 July, 1943, the defendant sought permis- 
sion from the Utilities Commission, for military reasons, to divert the 
use of the equipment in trains 57-56 operating between Wilmington and 
Fayetteville to trains 46-45 operating between Wilmington and Rocky 
Mount. This was denied by the Commission on 10 September, 1943, 
and the defendant was ordered to show cause why additional passenger 
service should not be installed between Wilmington and Rocky Mount. 
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Thereafter, and while the order to show cause was still pending, the 
defendant applied for a modification of the order of 10 September, 19438, 
requesting that mixed train service, during the war period and for six 
months thereafter, be authorized and substituted for the passenger serv- 
ice, trains 57-56, maintained between Wilmington and Fayetteville. 

A hearing was ordered on this application for modification of prior 
orders, and all interested parties were notified of the hearing. 

Two counties, Sampson and Cumberland, a number of municipalities 
along the line involved, the Fayetteville Chamber of Commerce and two 
individuals, claiming to represent 40,000 citizens in the territory affected, 
intervened and were made parties to the proceeding. The interveners 
were represented by the same counsel who now appear for the plaintiff 
in the present action. 

At the hearing before the Utilities Commission on the petition for 
modification of order, the plaintiff herein, Abel Warren, testified as a 
witness in behalf of himself and the interveners. 

On 17 November, 1948, the application of the defendant to substitute 
mixed train service for the then existing passenger service between Wil- 
mington and Fayetteville, for a limited period, was allowed by the 
Commission with certain restrictions and limitations. To this order, the 
interveners filed exceptions, which had not been acted upon at the time 
of the institution of the present suit. 

The gravamen of the complaint filed herein is that the order of the 
Utilities Commission of 17 November, 1948, was without authority in 
that the prior order of 10 September settled the matter and became res 
judicata, See A. C. Bk. Bot, COS. 211 UC. 8s 210, 53 GL, Ed... 150: 
“Railroad Connection Case,’ 187 N. C., 1, 49 S. E., 191. Plaintiff also 
alleges that he has no adequate remedy at law and that he represents 
40,000 citizens in the area affected. 

The temporary restraining order was dissolved on the return hearing, 
and from this ruling the plaintiff appeals, assigning error. 

Butler & Butler, W. C. Downing, and Robert H. Dye for plaintiff, 
appellant, 


Murray Allen and Thomas W. Davis for defendant, appellee. 


Stacy, C., J. The matter here sought to be litigated is pending before 
the Utilities Commission, with adequate remedy of appeal bv any affected 
party. C.S., 1097. Even if it be conceded that equity might intervene 
in certain circumstances, 43 Am. Jur., 720, the present showing is not 
sufficient to invoke its aid. 

As a general rule, where a matter is committed to an administrative 
agency, one who fails to exhaust the remedies provided before such 
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agency will not be heard in equity to challenge the validity of its orders. 
Garysburg Mfg. Co. v. Comrs, of Pender County, 196 N. C., 744, 147 
S. E., 984; Mfg. Co. v. Comrs., 189 N. C., 99, 126 S. E., 114; Sykes v. 
Jenny Wren Co., 64 App. D. C., 379, 78 F. (2d), 729; Switchman's 
Union of N. A. v. Nat, Mediation Bad., ...... U.S., ....., 88 Law Ed., Adv. 
Op. 89. 

It is not contended that the order of the Utilities Commission is ultra 
vires, as was the ease in S. v. Scott, 182 N. C., 865, 109 S. E., 789, cited 
and relied upon by the plaintiff. Nor is it alleged that the Commission 
acted arbitrarily or invaded any of plaintiff's constitutional rights. 
28 Am. Jur., 242. If erroneous or unreasonable, the remedy is by appeal. 

In Chicago vr. O'Connell, 278 TIL, 591, 116 N. E., 210, it was said: 
“The statutory method of reviewing the reasonableness of orders of the 
(Commission is exclusive.” See Utilities Com. v. Great Southern Truch- 
ing Co., ante, 687. 

Plaintiff has shown no ground for equitable relief. The temporary 
restraining order was properly dissolved. 


Affirmed. 


In RE NATHAN YELYTON: ADVISORY OPINION, 


(Filed 12 January, 1944.) 
1. Public Officers § 4b— 


Under ch. 121. Public Laws 1941, any State official may be given a leave 
of absence to accept a temporary officer’s commission in the United States 
Army or Navy, as prescribed in the said Act. without perforce vacating 
his civil office and without violation of the provisions of N. C. Constitu- 
tion, Art. NIV, see. 7. 


2. Same— 

Under Art. NIV, sec. 7 N. C. Constitution. which is intended and de- 
sigued to prevent or inhibit double office-holding. except in certain in- 
stances, it is not permissible for one person to hold two offices at the same 
time. The acceptance of a second office, which is forbidden or incompati- 
ble with the office already held. operates ipso facto to vacate the first. 


3. Same— 

Where the second office is temporary. or the appointment thereto does 
not require continuous public service, no constitutional offense is Incurred 
by its acceptance, 


4, Same— 


Historically the “militia” or “militiamen” have been held to comprehend 
every temporary citizen-soldier, who in time of war or emergency, forsakes 
his civil pursuits te enter for the duration the active military service of 
his country. 
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5. Constitutional Law § 38a— 


A constitution should not receive a technical construction as if it were 
an ordinary instrument or statute. It should be interpreted so as to carry 
out the general principles of the government, and not defeat them. 


On 29 December, 1943, the following letter was received from His 
Excellency, J. Melville Broughton, Governor of the State of North 
Carolina: 

29 December, 1943. 

HonorasLre W. P. Stacy, 

Chief Justice; 
HownorasLtE MicuarLt ScHENCK, 
HonorasBLte W. A. DeEvIN, 
HonorasLteE M. V. BarnuI qt, 
Honorasre J. WaLLacE WINBORNE, 
Honorasie A, A. F. Srawe tt, 
HownorasLe E. B. Denny, 

Associate Justices. 


Raveicu, NortH Carouina. 


My DEAR SIRS: 


A. question of great public concern has arisen in the connection with 
the performance of my duties as Governor of North Carolina, upon 
which I desire to request the opinion of the Chief Justice and Associate 
Justices of the Supreme Court of North Carolina. 

The question presented is one which affects numerous public officials 
who have accepted or will accept commissions in the Armed Forces of 
the United States and who are going into active service as Officers 
therein. 

Honorable Nathan Yelton was heretofore appointed as Comptroller 
by the State Board of Education, with the approval of the Governor as 
Director of the Budget, under the provisions of Article 8 of Section IX 
of the Constitution of this State, and was engaged in the performance of 
his duties as such at the time he accepted a commission as a Captain in 
the United States Army and has now been assigned for work with the 
Allied Military Governments and entered upon the performance of his 
duties on the 27th day of December, 1943. 

Captain Yelton’s appointment was made by the President of the 
United States by authority of H. J. Res. 199, Pusnic Law No. 252, 
SEVENTY-SEVENTH ConGRESS OF THE UNITED STATES, Joint ResoLuTion 
Sept. 22, 1941, 55 Svar. 728, 10 U.S. C. A. Section 484, the material 
parts thereof reading: 
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“During the present emergency, temporary appointments as officers in 
the Army of the United States may be made, under such regulations as 
the President may prescribe, from among qualified persons without 
appointing such persons as officers in any particular component of the 
Army of the United States. All persons so appointed as officers shall be 
commissioned in the Army of the United States and may be ordered into 
the active military service of the United States to serve therein for such 
periods of time as the President may prescribe. . . . Provided, That any 
appointment made under the provisions of this Act, may be vacated at 
any time by the President and, if not sooner vacated, shall continue 
during the present emergency and six months thereafter: Provided fur- 
ther, that any person appointed as an officer in the Army of the United 
States under the provisions of this Act shall receive the same pay and 
allowances and be entitled to the same rights, privileges, and benefits as 
members of the Officers’ Reserve Corps of the same grade and length of 
active service: .. .” 

Captain Yelton has applied to me as Governor of the State of North 
Carolina for a leave of absence, on account of entering into military 
service, under the provisions of Chapter 121 of the Public Laws of 1941, 
and, as Governor of North Carolina, it 1s my desire and purpose to 
grant the leave of absence as requested for the duration of the existing 
state of war, or until Captain Yelton has been discharged from military 
service, if I can legally do so. The compensation of Captain Yelton as 
Comptroller terminated upon his entering active duty as a Captain in 
the United States Army and the leave of absence if granted will be 
granted without pay. If this leave of absence can be lawfully granted 
by me as Governor, it is my purpose, under the authority of Chapter 121 
of the Public Laws of 1941, to appoint an acting official as substitute 
for Captain Yelton for the period of his leave of absence, such appointee 
to have all the authority, duties, perquisites and emoluments of his 
principal. 

I am in doubt as to whether or not I have the power to grant this 
leave of absence on account of the question as to whether or not Captain 
Yelton, in accepting a commission as an Officer in the United States 
Army, has thereby vacated his office as Comptroller of the State Board 
of Education by reason of the inhibition against double office holding 
contained in Article XIV, Section 7 of the Constitution of the State of 
North Carolina, and, whether or not, under such circumstances, a leave 
of absence to this official could be granted, or whether or not it would be 
necessary that his office be treated as vacant and a successor appointed 
as provided in Section 8 of Article IX of the Constitution. 

It may be stated that this same question here presented as to Captain 
Yelton applies to many other public officials in the State on account of 
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such officials accepting commissions as Officers in the Armed Forces of 
the United States. 

On account of the paramount importance and emergency of this ques- 
tion, I am constrained to request an opinion of the Chief Justice and 
Associate Justices in order that the appropriate action may be taken by 
me with respect to the pending application of leave of absence for 
Captain Yelton. 

I am advised by the Attorney-General that the question presented has 
not been decided by our Court. I hand you herewith the letter from the 
Attorney-General, together with a memorandum of authcrities presented 
to me therewith. 

Respectfully yours, 
J. Mrernvitte Brovexton, 
Governor. 


29 December, 1943. 


Supsect: Leave of Absence; Comptroller, State Board of Education; 
Double Office Holding; \cceptance of a Commission as Cap- 
tain in the United States Army. 


Governor J. MELVILLE Broventon, 
Rareicu, NortH Carona, 


Dear GovERNOR BrovucHTon : 

I have your letter of December 27, in which you advise that Honorable 
Nathan Yelton, Comptroller of the State Board of fducation, has 
accepted a commission as Captain in the United States Army and has 
been assigned for special work with the Allied Military Governments, 
having entered upon his duties as such on December 27, 1948. You 
state that this presents the question as to whether or not Captain Yelton 
can be granted a Jeave of absence, and also, whether or not it will be 
possible for the State Board of Education, with the approval of the 
Governor, to name an Acting Comptroller, or whether his acceptance 
of a commission terminates his tenure of office, making it necessary to 
appoint or elect his successor for the unexpired portion of the term of 
his appointment. 

I have today conferred with you about the subject of your letter and 
advised you that, in my opinion, no satisfactory answer could be secured 
to this question except through the medium of the opinicn of the Chief 
Justice and Associate Justices of the Supreme Court of North Carolina. 
The identical question has not been presented under the circumstances 
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of this case to our Court. J am enclosing herewith a copy of the memo- 
randum on this subject from which you will observe that some of the 
courts of other states have held that the acceptance of a commission of 
the character accepted by Captain Yelton would prevent him from 
holding the office under the authority of the State, while in other juris- 
dictions, the courts have reached a contrary conclusion. 

The nearest approach to this question in our State is found /n the 
Matter of J. G. Martin, 60 N. C., 153, in which, at the request of 
Governor Zebulon B. Vance, an opinion of the Justices was rendered, in 
which it was held that the acceptance of the office of Brigadier General 
under the Confederate States vacated the office of Adjutant General ot 
North Carolina held by the person accepting the Confederate States’ 
office. This ease, however, was decided on the basis of incompatibility 
of the two offices, although the constitutional provision then existing was 
substautially similar to Article XIV, Section 7, of our Constitution. 

On account of the great importance and emergency of this question, I 
feel confident that the Chief Justice and Associate Justices of the 
Supreme Court, at your request, would be willing to render you their 
advisory opinion, and I recommend this course. 

Respectfully yours, 
Harry McMurray, 

IiM/e Altorney-General, 


Rareien, N. C., 12 January, 1944. 


To His Evcellency, J. Mervitre Broverron, 
Ciovernor of North Carolina: 


Your request for an advisory opinion in the matter of Nathan Yelton 
poses the question whether the comptroller of the State Board of Educa- 
tion mav be granted a leave of absence under ch. 121, Pubhe Laws 1941, 
he having accepted a temporary captaincy in the United States Army, 
and still retain his present position. Also involved is the broader ques- 
tion whether, in like circumstances, any State official may be given a 
leave of absence to accept a temporary officer’s commission in the United 
States Army or Navy without perforce vacating his civil office, 

The question is an important one and ought to be settled in the interest 
of continued, efficient, orderly government. Its solution hes in harmoniz- 
ing the statute law with the Constitution, if this can be done. 


J. Toe Meanrtne or Cu. 121, Pusric Laws 1941: 


The following pertinent provisions of ch, 121, Public Laws 1941, are 
clear and explicit: “Section 1. Any elective or appointive State official 
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may obtain leave of absence from his duties for military or naval service, 
protracted illness, or other reason satisfactory to the Governor, for such 
period as the Governor may designate. Such leave shall be obtained 
only upon application by the official and with the consent of the Gov- 
ernor. The official shall receive no salary during the period of leave. 
... The period of leave may be extended upon application to and with 
the approval of the Governor if the reason for the original leave still 
exists, and it may be shortened if the said reason shall unexpectedly 
terminate: Provided, that no leave or extension thereof shall operate to 
extend the term of office of any official beyond the period for which he 
was elected or appointed. If, by reason of the length of the period of 
absence or the nature of the duties of the official, the Governor deems it 
necessary, the Governor may appoint any citizen of the State, without 
regard to residence or district, as acting official or substitute for the 
period of the official’s leave of absence, such appointee to have all the 
authority, duties, perquisites, and emoluments of his principal.” 

(Sections 2 and 38 contain similar provisions in respect of county 
and municipal officials.) 

Thus it will be seen the General Assembly has spoken on the subject, 
and, to the extent of its legislative authority, has taken care of the situa- 
tion. There would be no question of your right to grant the comptroller 
a leave of absence, and to appoint a substitute or acting official in his 
stead, during his absence, if he were going into the Army as a private 
and not as an officer. Critchlow v. Monson, 102 Utah, 378, 131 P. (2d), 
794. The constitutional question which has occasioned your request for 
an advisory opinion arises only by reason of his acceptance of a tempo- 
rary officer’s commission. It is conceded that the acceptance of a second 
office which is forbidden or incompatible with the office already held 
operates zpso facto to vacate the first. Barnhill v. Thompson, 122 N. C., 
493, 29S. E., 720; Whitehead v. Pittman, 165 N. C., 89, 80 S. E., 976; 
In re Martin, 60 N. C., 153; Annotation 53 A. L. R., 595, 


Il, Tuer Errect or Art. XIV, Sec. 7, oF THE Constitution: 
3 $ 


The Constitution, Art. XIV, sec. 7, provides: “No person who shall 
hold any office or place of trust or profit under the United States, or any 
department thereof, or under this State, or under any other State or 
government, shall hold or exercise any other office or place of trust or 
profit under the authority of this State, or be eligible to a seat in either 
house of the General Assembly: Provided, that nothing Lerein contained 
shall extend to officers in the militia, justices of the peace, commissioners 
of public charities, or commissioners for special purposes.” 

Under this section, which is intended and designed to prevent or 
inhibit double office-holding, except in certain instances, it is not per- 
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missible for one person to hold two offices at the same time. (Groves v. 
Barden, 169 N. C., 8, 84 8. E., 1042; Harris v. Watson, 201 N. C., 661, 
161 8. E., 215; Brigman xv. Baley, 213 N. C., 119, 195 S. E., 617; In re 
Barnes, 212 N. C., 735, 1948. E., 499; Doyle v. Raleigh, 89 N. C., 133. 
It has been said, however, that where the second office 1s temporary, or 
the appointment thereto does not “require continuous public service,” no 
constitutional offense is thereby incurred. Grimes v. Holmes, 207 N. C.,, 
293, 176 S. E., 746; S. v. Wood, 175 N. C., 809, 95 8S. E., 1050; S. wv. 
Smith, 145 N. C., 476, 59 8. E., 649. Such would seem to be the case 
here. 

Furthermore, it will be noted that “officers in the militia” are ex- 
pressly excluded from the operation of this section. As all able-bodied 
male citizens of the State, between the ages of 21 and 40 years, who are 
citizens of the United States and who are not averse to bearing arms 
from religious scruples, are lable to duty in the militia, Const., Art. 
XII, it was evidently deemed unjust to single out State officials and 
require them to forfeit their offices if they accepted commissions in the 
militia while on active military duty in defense of the commonwealth. 
So it was provided that the inhibition against double office-holding should 
“not extend to officers in the militia.” And while this designation, 
strictly speaking, may or may not reach as far as “temporary appoint- 
ments as officers in the Army during the present emergency,” the reason 
for the limitation of the operation of the section would seem to require 
that it “not extend to” such temporary officers in the Army. Certainly 
the spirit of the Constitution would envisage that it fall short of such 
operation. “The meaning of a constitution is to be found, not in a 
slavish adherence to the letter, which sometimes killeth, but in the dis- 
covery of its spirit, which giveth life.” Opinions of the Justices, 204 
N.C., p. 818, 172 8. E., 474. If need be, the letter gives way to promote 
the equity of the spirit. An inhibition or prohibition usually extends no 
farther than the reason on which it is founded. Cessante ratione, cessat 
ipsa lex. 

“Historically the ‘militia’ or ‘militiamen’ have been held to compre- 
hend every temporary citizen-soldier who in time of war or emergency 
forsakes his civil pursuits to enter for the duration the active military 
service of his country’—Douglas, J., im S. v. Grayston, 349 Mo., 700, 
163 S. W. (2d), 335. 

It will also be observed that the official on leave is to receive no salary 
during the period of his absence. Nor is he expected to perform any of 
the duties of his office while on leave. Thus, neither the spirit nor the 
reason for the constitutional inhibition against double office-holding is 
to be offended. “The reason of the law is more potent in its interpre- 
tation than the language used to express it. Reason is its soul; language 
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its outward form.” Warrenton v. Warren County, 215 N. C., 842, loe. 
cit, 8348, 2 8. E. (2d), 463. 

Moreover, the services in the Army of the officer on leave are to be 
temporary and not permanent. This saves the case from incompatibility, 
In re Martin, supra, which would undoubtedly result, if the services 
contemplated were those of the professional, permanent soldier, as dis- 
tinguished from those of the temporary citizen-soldier. S. v7. (rayston, 
supra; Annotations 26 A. L. R., 142, and 182 A. L. R., 254. 

The instant provision was never intended to discourage public officials 
from assuming military leadership in time of emergency. Crifchlow v. 
.fonson, supra, Officers in the militia are liable to be called out to 
suppress riots or insurrection, “and to repel invasion.” Const., Art. 
XII, see. 3. Temporary officers in the Army are likewise subject to 
military duty “to repel invasion” during a war emergency. To say that 
one may serve as a private in the Army during war time and hold his 
State position, but if he accept a temporary officer’s commission he must 
renounce his civil office, would be to impose an unequal sacrifice on 
State officials who seek promotion in the Army. 

It was the purpose of the proviso in this section te permit public 
officials to serve as officers in the militia without forfeiting their civil 
office, and it is reasonable to suppose that as the interdiction in the first 
part of the section was not intended to extend to civil officers serving as 
officers in the militia, for precisely the same reason it was not intended 
to extend to civil officers holding temporary commissions in the Army 
during a war emergency, as they both fall in the same category. Both 
would be temporarily engaged in bearing arms in defense of the com- 
monwealth and in like positions. To declare otherwise would be to say 
that an unwarranted discrimination inheres in the Constitution, whereas 
the pervading principle of the organic law is equality of treatment. 
The thesis of the Constitution is that all similarly situated are entitled 
to like treatment from the government they support and defend. Leon- 
ard wv. Maxwell, 216 N. C., 89, 3 8S. E. (2d), 316. Equality and fair 
play are implicit in the Constitution. Such is its theme. “A constitu- 
tion should not receive a technical construction as if it were an ordi- 
nary instrument or statute. It should be interpreted so as to carry out 
the general principles of the government, and not defeat them’’—Brown, 
J.,in Jenkins v. Board of Elections, 180 N. C., 169, 85 S. E., 289. 

Substantially the same question as here presented has arisen in a 
number of the States having constitutional provisions in respect of dual 
office-holding, quite similar to ours, and yet with sufficient variations 
perhaps to render them distinguishable. At any rate, opposite conclu- 
sions have been reached in the different States with variant reasons 
assigned therefor. On the one side may be listed the States of Pennsyl- 
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vania, Commonwealth v. Smith, 343 Pa., 446, 2 Atl. (2d), 440; Arizona, 
Perkins v. Manning, 59 Ariz., 60, 122 P. (2d), 857; and Illinois, Fekete 
v. Hast St. Louts, 315 Ill, 58, 145 N. E., 692, 40 A. L. R., 650. On the 
other, may be designated the States of Florida, Re Advisory Opinion, 
150 Fla., 556, 8 So. (2d), 26, 140 A. L. R., 1481; California, MeCoy v. 
Los Angeles County, 18 Cal. (2d), 198, 114 P. (2d), 569; Missouri, 
S. ov. Grayston, supra; Utah, Critchlow uv. Monson, supra; Texas, Car- 
penter v. Sheppard, 1385 Tex., 418, 145 S. W. (2d), 562; and West Vir- 
ginia, S. ex rel. Thomas v. Wysong, ...... W. Va., ...... , 248. E. (2d), 468 
(decided 23 February, 1943). Most of the recent cases have been col- 
lected in Annotation 140 A. L. R., 1499. Thus, in its final analysis, we 
are left to apply our own Constitution to the facts in hand, and to say 
what it means. The authorities elsewhere, while enlightening, are not 
controlling. 
Accordingly, you are advised that the question first above propounded 
is answered in the afirmative. 
Respectfully, 
Waiter P. Stacy, 
Chief Justice; 

MicHarEL SCHENCK, 

W. A. Devin, 

M. V. BarnuI tt, 

J. Warttack WINBORNE, 

A, A. F. SEAWELL, 

Emery B, Denny, 

Associate Justices. 


PINEHURST WAREHOUSES, INC... v. A. BURKER & COMPANY, INC. 
(Filed 5 May, 1948.) 


AppEaL by defendant from Warlick, J., at November Term, 1942, of 
Ricumonp. No error. 

Civil action on account for merchandise delivered by plaintiff to one 
S. H. Cochran in which plaintiff alleges that the merchandise was sold 
to or on the credit of defendant. The president of defendant instructed 
the agent of the defendant to “tell Britt to go ahead and let him have it, 
we'll work it out somehow.” Defendant denies that any instructions 
were so given and pleads the statute of frauds. 

There was a verdict for plaintiff. From judgment thereon defendant 
appealed, 
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W. H. Leland McKeithan and Jones & Jones for plaintiff, appellee. 
Fred W. Bynum for defendant, appellant, 


Per Curtam. The only material assignment of error in the record is 
directed to the refusal of the court below to dismiss as of nonsuit. The 
Court, Schenck, J., not sitting, being evenly divided on the merits of this 
assignment of error, which involves the force and effect of the instruc- 
tions given plaintiff, the judgment of the Superior Court is affirmed in 
accord with the usual practice in such cases, and stands as the decision in 
this case without becoming a precedent. Howard 1. Coach Co., 216 
N. C., 799, 4 8. E. (2d), 449; Pafford v. Construction Co., 218 N. C., 
782, 11 S. E. (2d), 548; Smith v. Furniture Co., 221 N. C., 536, 19 
S. E, (2d), 17. 


No error. 


J. HOLT GARDNER, JESSE H. GARDNER. MELVIN H. GARDNER, 
DOUGLAS GARDNER, MRS. R. B. BYRD, MRS. R. A. HOLLAND. 
MRS. ROBT. WOODRUFF, MRS. R. P. ANDREWS, MRS. CARRIE A. 
GARDNER, MRS. ALDINE EBERT; Co-Partners, Trapping sas THE 
GARDNER COMPANY; WILLIAM McKEITHAN, anp MYRTLE WIL- 
LIAMS, v. C. J. McDONALD, SHERIFF OF MOORE COUNTY, ano THE 
BANK OF PINEHURST. 


(Filed 5 May, 1948.) 


APPEAL by defendant Bank of Pinehurst from Wrarlich, J., at Decem- 
ber Term, 1942, of Moors. 

Civil action to enjoin sale of land under execution. 

These facts present the controversy: 

Plaintiffs claim title to land in question by virtue of deed from the 
sheriff of Moore County pursuant to sale held on 7 November, 1932, 
under an execution issued out of the Superior Court of said county on 
13 August, 1932, upon a judgment of Southern Security and Guaranty 
Company against R. H. Searboro and Perey LL. Gardner, and returnable 
“not less than 40 nor more than 60 days from the date” thereof—the sale 
having been held after the expiration of 60 days. 

Thereafter, on 26 December, 1932, defendant Bank obtained a judg- 
ment in the Superior Court of said county against Perey L. Gardner 
et al., and in September, 1942, had execution issued thereon, pursuant 
to which the sheriff of Moore County advertised the land in question for 
sale for the purpose of satisfying the execution. 

Thereupon this action was instituted and temporary restraining order 
issued. Upon hearing, the parties having waived jury trial and agreed 
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for court to find the facts and to enter judgment thereon, the court found 
facts of which the above is brief summary, and held as a matter of law 
that, under the provisions of ©, 5., 672, as amended by chapter 172, 
Public Laws 1931, concerning return of executions, the sale on 7 Novem- 
ber, 1982, as made under the execution of 13 August, 1932, under which 
plaintiff claims, is valid. From judgment in accordance therewith, and 
permanently restraining defendants from selling the property under the 
execution upon the judgment of 26 December, 1932, defendant Bank 
appeals to the Supreme Court and assigns error. 


Seawell & Seawell for plaintiffs, appellees, 
W. D. Sabiston, Jr., for defendant Bank of Pinehurst, appellant. 


Prr Curtam. One member of the Court, Schenck, J., not sitting, and 
the remaining six being evenly divided in opinion as to the correctness 
of the ruling of the court below, the judgment of the Superior Court 
stands affirmed as the disposition of this appeal, without becoming a 
precedent, accordant with the usual practice in such cases. Howard v. 
Coach Co., 216 N. C., 799,48. E. (2d), 449; Elmore v. General Amuse- 
Mens, ZIV Ne Cc 500, 103s Be 2d) 405. 

Affirmed. 


S. E. MESSNER y. F. SS. ROYSTER GUANO COMPANY. 
(Filed 19 May, 1943.) 


APPEAL by plaintiff from Hamilton, Special Judge, at November 
Extra Term, 1942, of Mecxienspura. No error. 

This was an action to recover damages for negligently discharging 
water charged with chemicals on plaintiff’s land. On issues submitted 
the jury answered the first issue in favor of defendant, as follows: 
“1, Did the defendant neghgently operate its plant so as to discharge 
harmful chemical substances upon property of the plaintiff through 
artificial drains, and thereby damage plaintiff’s property during the 
years 1940 and 1941, as alleged in the complaint? Answer: No.” From 
judgment on the verdict, plaintiff appealed. 


W.T. Shore for plaintiff. 
Robinson & Jones for defendant. 
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Per Curtam. Plaintiff’s action was bottomed on negligence. The 
allegation in the complaint was that on account of the negligent opera- 
tion of defendant’s plant and of the artificial drains for the discharge of 
water, chemical substances giving off offensive odors were caused to flow 
on plaintiff’s land, lessening its value. ‘The first issue, submitted without 
objection, and answered in the negative, was determinative of the cause 
of action alleged. No issue was tendered as to nuisance. Trespass was 
not alleged. Plaintiff brought forward in his assignments of error 
several exceptions to the judge’s charge. From an examination of the 
record we are left with the impression that none of the exceptions are 
sufficient to warrant a new trial. On the facts, the jury has decided 
against the plaintiff, and the result will not be disturbed. 

No error. 


MRS. JAMES ERWIN WHICHARD, ADMINISTRATRIX OF THE ESTATE OF 
JAMES ERWIN WHICHARD, DEcEASED, v. M. P. LIPE, TRADING as 
LIPEH MOTOR LINES. 

(Filed 19 May, 19438.) 


APPEAL by defendant from Bobbitt, J., at 4 January, 1943, Civil 
Term, of GUILFORD. 


Gold, McAnally & Gold for plaintiff, appellee. 
JL. Murphy and Sapp & Sapp for defendant, appellant. 


Per Curram. The plaintiff brought an action against the defendant 
to recover damages for the injury and death of her intestate brought 
about by the alleged negligence of the defendant. In the court below the 
defendant made a motion for judgment as of nonsuit, which was declined. 
The plaintiff made a recovery, and the defendant appealed to this Court, 
where the judgment of the court below declining the nonsuit was reversed 
and action dismissed. Whichard v. Lipe, 221 N. C., 538, 19 S. E. (2d), 
14. Soon thereafter the plaintiff renewed the action, and again recov- 
ered in the court below. The defendant appealed, assigning various 
errors. 

Upon a hearing of the case, the Court was evenly divided in opinion, 
Schenck, J., not sitting. According to the practice of the Court, the 
judgment of the court below is affirmed; and the decision thereof does 
not become a precedent. Himore v. Amusements, 221 N. C., 535, 
19S. E. (2d), 5; Outlaw v. Asheville, 215 N. C., 790, 1S. E. (2d), 559. 

Affirmed. 
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WILLIAM MONROE BLYTHE, EMPLoYEE, v. R. C. WELBORN, DoInG BUSI- 
NEss aS R. C. WELBORN CONSTRUCTION COMPANY, EMPLOYER, AND 
BITUMINOUS CASUALTY CORPORATION, Carrier. 


(Filed 19 May, 1943.) 


Appear by defendants from Bobbitt, J., at February Term, 1943, of 
GUILFORD. 


Roberson, Haworth & Reese for plaintiff. 
Sapp & Sapp for defendants. 


Per Curtam. Plaintiff, employee, brings this action under the pro- 
visions of the Workmen’s Compensation Act, against the employer and 
insurance carrier, to obtain compensation for injuries. 

There is evidence to support the findings of fact by the Commission, 
upon which the liability of the defendants is declared, and we find no 
error in the conclusions of law, or in the judgment of the court below 
affirming the award. Eller v. Leather Co., 222 N. C., 23, 218. E. (2d), 
809; Blewns v. Teer, 220 N. C., 185, 16 S. E., (2d), 659; Beach 
McLean, 219 N. C., 521, 14S. E. (2d), 515. 

The judgment is 

Affirmed. 


NORMAN McWILLIAMS v. LUTHER McWILLIAMS, ARCHER McWIL- 
LIAMS, J. B. MeWILLIAMS, MILTON McWILLIAMS, anon MILTON 
McecWILLIAMS ano RETHA COFIELD, EXECUTORS OF THE ESTATE OF 
BETTIE McWILLIAMS. 


(Viled 29 September, 1948.) 


AppeEat by plaintiff from Willeams, J., at June Term, 19438, of Hart- 
FAX. Affirmed. 


P. H. Bell for plainteff. 
A. W. Andleton for defendants. 


Per Curtam. The question presented by this appeal is whether a 
fund on deposit in a local bank passed under the will of Bettie MeWil- 
liams, or was undevised property for distribution under the statute 
among her next of kin. An examination of the language in which the 
will was expressed leads us to the conclusion that the residuary clause 
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was sufficiently broad to include the fund in question, and that it passed 
in accordance with the twentieth item of the will to the persons therein 
named, in the proportions designated. There are no facts in the record 
to overcome the presumption that the testatrix intended to dispose of her 
entire estate. Case v. Biberstein, 207 N. C., 514, 177 S. E., 802; Gordon 
v. Hhringhaus, 190 N. C., 147, 129 S. E., 187. 

Judgment affirmed. 


WALTER HAWKINS, NORA A. HAWKINS, DPD, C. ARRINGTON, ROSETTA 
ARRINGTON, DOLLIA ARRINGTON, STELLA ARRINGTON anp 
SABINA PERKINS, v. THE FEDERAL LAND BANK OF COLUMBIA, 
SOUTH CAROLINA, 


(Filed 29 September, 1948.) 


APPEAL by plaintiffs from F'rizzelle, J., at November-December Term, 
1942, of Hauirax. No error. 

Civil action to vacate foreclosure deed. 

Appropriate issues were submitted to the jury and answered in favor 
of the defendant. From judgment thereon plaintiffs appealed. 


Keel & Keel for plaintiffs, appellants. 
Wade H, Dickens for defendant, appellee. 


Perr Curtam. This case was here on a former appeal. See Hawkins 
v. Land Bank, 221 N. C., 73, 18 S. E. (2d), 823, where the essential 
facts are stated. This appeal should have been docketed at the Spring 
Term. Rule 5, 221 N. C., 546. Be that as it may, the jury has decided 
the controverted facts in favor of the defendant. The exceptive assign- 
ments of error relied upon by the plaintiffs are without substantial 
merit. The judgment entered must be sustained. 

No error. 
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STATE v. CLYDE GRASS. 
(Filed 38 November, 1948.) 


AppreaL by defendant from Warlick, J., at August Term, 19438, of 
CABARRUS. 

Motion by State to dismiss appeal. 

At the October Term, 1942, Cabarrus Superior Court, the defendant 
was tried upon indictments charging him with two homicides, which 
resulted in convictions and sentences, one of them death. The defendant 
appealed. The judgments were upheld in an opinion filed 7 April, 1943, 
reported ante, 31. 

Thereafter, at the August Term, Cabarrus Superior Court, the next 
sueceeding term following affrmance of judgments on appeal, the defend- 
ant lodged a motion for a new trial on the ground that one of the jurors, 
prior to the trial, had been heard to say “the defendant should have the 
death penalty.” The motion was beard and denied, from which ruling 
the defendant again gave notice of appeal. 


Attorney-General MedMfullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


A.A. Tarlton and J. F. Sossomon for defendant, 


Per Curtam. The motion to dismiss the appeal must be allowed on 
authority of S. v. Davis, 203 N. C., 327, 166 8S. E., 297, and 8. v. Lea, 
ibid., 316, 166 S. E., 292. 

Judgment afhirmed ; 

Appeal dismissed. 


UNIVERSAL C. I. T. CREDIT CORPORATION v. REID MOTOR COMPANY 
AND CHARLES E. GOODMAN. 


(Filed 3 November, 1948.) 


APPEAL by defendant Goodman from Burgwyn, Special Judge, at 
June Term, 1948, of Caparrus. Appeal dismissed. 


C. M. Llewellyn for plaintiff, appellee. 
W. S. Bogle for defendant, appellant. 


Per Curtam. The motion of plaintiff, appellee, to dismiss the appeal, 
for that the record and case on appeal fail to show summons or organiza- 
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tion of the court, must be allowed. Rule 19; Brown rv. Johnson, 207 
N. C., 807, 178 8. E., 570. Nor are there stipulations to cure the omis- 
sions 1n the record. 

However, we have examined the record as presented, and find no error 
in the trial. The evidence was sufficient to carry the case to the jury, 
and to support the verdict in favor of the plaintiff on the determinative 
issues submitted. The charge of the court was free from error. 

Appeal dismissed. 


Cot 
<3) 
Ki 
7]; 


IE SS. MORTON v, WHITE PARKS MILLS COMPANY, «a Corporation. 
(Filed 3 November, 1948.) 


APPEAL by plaintiff from Burgwyn. Special Judge, at June Term, 
1943, Caparrus. Affirmed. 

Civil action to recover wages and liquidated damages due under the 
terms of the Fair Labor Standards Act of 1938. See. 52, Stat. 1060, 
U. 8. Code, Title 29. 

There was a judgment of nonsuit in the court below, and plaintiff 
appealed. 


Bernard W. Cruse for plaintiff, appellant. 
Hartsell & Hartsell for defendant, appellee. 


Per Curiam. The decision of this case turns upon the status of plain- 
tiff as an employee of defendant. The facts appearing on this record 
disclose that he is an “executive” as defined by the Administrator of the 
Fair Labor Standards Act. Pye v, Atlantic Co., ante, 92, is in point. 
On authority of that decision the judgment below is 

Affirmed. 


STATE v. R. J. JACKSON, 
(Filed 3 November, 1943.) 


AppraL by defendant from /farris, J., at May-June Term, 1943, of 
OnNsLow, 

The defendant was tried and convicted in Superior Court upon a 
warrant issued in the County Criminal Court of Onslow, charging a 
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violation of the prohibition laws of the State. The defendant was also 
tried and convicted in the court below upon a similar warrant charging 
the unlawful sale of beer on or about 9 May, 1943, between the hours of 
11 :30 o'clock p.m., Saturday night, and 7:00 o’clock a.m., Monday morn- 
ing. Defendant appealed both cases to the Supreme Court, being cases 
Nos. 362 and 363, 


Attorney-General McMullan and Assistant Atforneys-General Patton 
and Rhodes for the State, 
J. A. Jones for defendant. 


Per Crrim. The defendant was not tried upon either warrant in the 
County Criminal Court; henee the defendant challenged the jurisdie- 
tion of the Superior Court. However, when the respective cases were 
called in the County Criminal Court, the defendant demanded a trial 
by jury: whereupon the cases were transferred to the Superior Court. 
This procedure, upon a request for a jury trial by the State or defend- 
ant, being mandatory under the provisions of chapter 303, Public Laws 
of 1941. it is now conceded by the defendant that the procedure was 
proper and that the judgment in each case should be athrmed. 

The judgment rendered below in each ease is 


Affirmed. 


STATE v. OSROW CUMMINGS. 
(Tiled 15 December, 1948.) 


Aprpray by defendant from Vimocks, J., at September Term, 1943, of 
Ropeson, 


Attarney-General MeMullan and Assistant Attorneys-General Patton 
and Rhodes for the State, 
FB. ff), Tfackett for the defendant, appellant, 


Per Cvrtam. The defendant was convicted of an assault on a female, 
Lilly Maw Deese, and appealed to this Court, assigning error. 

We have given careful attention to the exceptions presented on the 
appeal, and do not find any of sufficient merit to justify interference with 
the result of the trial. The exeeptions, while carefully prepared and ably 
presented, involve no novel principles of law, and we have deemed it 
unnecessary te “vrite an opinion. 

We find 

No error, 
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STATE v. TOM CASE. 
(Filed 15 December, 1943.) 


APPEAL by defendant from Olive, Special Judge, at March Term, 
1943, of GUILForD. 

Criminal prosecution tried upon indictment charging defendant with 
the murder of one A. C, Swain. 

Verdict: Guilty of manslaughter. Judgment: Imprisonment in the 
State’s Prison for a term of not less than five nor more than seven years. 

The defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 


Geo. A. Younce and Clyde Shreve for defendant. 


Per Curtam. The assignments of error set out in the record are 
without substantial merit, and the result of the trial below will not be 
disturbed. 

No error. 


DISPOSITION OF APPEALS FROM THE SUPREME COURT OF NORTH 
CAROLINA TO THE SUPREME COURT OF THE UNITED STATES 


Brady v. kh. R., 222 N. C., 367. Affirmed December 20, 1943. 

Lightner v. Boone, 222 N. C., 205. Affirmed June 7, 1943. 

S. v. Iippard, 223 N. C., 167. Petition for certiorari denied October 
11, 1943. 

S. v. Herndon, 223 N.C., 208. Petition for cerftorari denied October 
11, 1943. 


WORD AND PHRASE INDEX. 


Abandonment —- Defined, see Oxford 
Orphanage v. Kittrell, 427; unlaw- 
ful and wrongful in support of di- 
voerce action, see Pharr v. Pharr, 
115: divorcee for, where no admis- 
sion of wrongful conduct judgment 
on pleadings for defendant errone- 
ous, see Lockhart v. Lockhart, 1238; 
of child by parents dispenses with 
consent in adoption, see Locke v. 
Merrick, 799. 

A, B. C. Act—-Does not permit pur- 
chase for sale of intoxicants where 
unauthorized, see S. v. Gray, 120. 

Actions-——Civil actions based upon un- 
lawful act, see Byers v. Byers, 85; 
not permissible except by consent to 
change character of, see Snipes v. 
Estates Admr., 776; amendment lim- 
ited to those that do not substan- 
tially change character of, see Bank 
vo. Sturgill, 825. 

Accomplice—Hvidenece of, cannot be 
assailed by defense on ground in- 
duced by hope or fear, see S. v. Lip- 
pard, 167. unsupported testimony of. 
sufficient to convict, ibid.; evidence 
of, sufficient to carry case to jury, 
see S. v. Rising, 747. 

Accounts—<Actions against fiduciaries 
on, see Casualty Co. v. Laiving, 8. 

Actionable Wrong—Master, servant, 
principal or agent’s liability as to 
slander, see Gillis v. Tea Co., 470. 

Administrative Agency—Matter com- 
mitted to, party must exhaust rem- 
edies before such ageney and by ap- 
peal before challenging order in 
equity, see Warren v. &. R., 848. 

Administrative Board—See Schools; 
final action on matters within their 
jurisdiction conclusive subject to re- 
view by court, see Warren v. Masz- 
well, 604: certiorari is proper meth- 
od for review of action by adminis- 
trative boards, ibid.; jurisdiction of 
courts over regulations by, neither 
original nor wholly judicial and not 
intent that policy of State shall be 
tixed by jury, see Utilities Com, v. 
Trucking Co., 687. 
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Adoption—Consent of natural parents, 
see Locke v. Merrick, 799; conclu- 
Siveness and effect of final decree, 
ibid.; rights and liabilities of par- 
ents and child in general, ibid. 

Adultery—Of wife, see Barker v. 
Dowdy, 151. 

Adverse Interest—Mere ecolorable is 
sufficient disqualification for next 
friend, guardian or attorney, see 
Butler v. Winston, 421. 

Adverse Possession—Nature and requi- 
sites of title by adverse possession, 
in general, see Winstead wv. Wool- 
ard, 814; presumption of title out of 
State, see Ward uv. Smith, 1413 ac- 
tual hostile and exclusive posses- 
sion, in general, see Vanee v. Guy, 
409; hostile character of possession 
as affected by relationship between 
tenants in common, see Winstead . 
Woolard, 814; as between widow 
and heirs, see Farabow wv. Perry, 
21; as between mortgagor and mort- 
gagee, see Stell v. Trust Co., 550; 
necessity of claim under known and 
visible lines and boundaries. see 
Vance uv. Guy, 409: continuity of 
possession, ibid.; what constitutes 
color of title, see Farahbou v. Perry, 
2P1; Vance v. Guy, 409; Thomas v. 
Hipp, 515; presumptive possession 
to outermost boundaries of deed, sce 
Vance v. Guy, 409; time necessary 
to ripen title by adverse possession 
between individuals with and with- 
out color of title, see Ward v. Smith, 
141; presumptions and burden of 
proof, see Farabow wv, Perry, 21: 
Vance v, Guy, 409; Thomas v. Hipp, 
515; Winstead v. Woolard, 814; suf- 
ficiency of evidence, nonsuit and di- 
rected verdict — instructions, see 
Vance v, Guy, 409. 

Agency—Person authorized by trustee 
in mortgage to foreclose, upon no- 
tice from trustee to stop publica- 
tion, authority to sell withdrawn, 
see Smith v. Bank, 249; general em- 
ployment alone is not sufficient to 
charge employer under doctrine of 


S64 WORD AND PHRASE INDEX. 


respondeat superior, see Salmon v. 
Pearce, 587. established by proof or 
admission, declaration of agent in 
scope of agency proper, ibid. 

Agreement—-To support. deed in fee to 
children for, valid and no presump- 
tion of fraud, see Gerringer vu. Ger- 
ringer, &18. 

Airplane—Failure of pilot to have 
license, no evidence that same 
‘aused aceident, see Smith v. Whit- 
ley, O84; suit for fire damage under 
instirance policy measure of damage 
fixed by policy, see <Andreics v. 
Tus, Co., 588. 

Alleys—Are cartways in rural dis- 
tricts. see Parsons v. Wright, 520. 
Alienation of Affections—See Barker 

vt. Dowdy. 151. 

Alimony—-See Divorce: in action for, 
withont divoree wife must show ab- 
sence of provecation on her part, 
see Howell vt. Howell, 62: pendente 
lite or under C. S.. 1667. will not 
defeat action for divorce and is not 
final, see Byers tv. Byers, 85: with- 
out divorce. subsistence, counsel 
feces, pendente lite, see Phillips v. 
Phillips, 276: without divorce, 
plaintiff must charge and prove in- 
jurious conduct which would entitle 
her to divorce a mensa ct thoro, 
ibid.: judgment for, without di- 
vorce survives judgment for abso- 
lute divorce on two years separa- 
tion, see Simmons ve. Sininvonus, S41; 
in contempt proceedings for failure 
to pay, when judgment paid by de- 
fendant. no appeal hes, ibid. 

Animo Revocandi—Presumed in case 
of duplicate wills where one in pos- 
session of testator nat found after 
death. seo Jnore Will of Wall, 591. 

Annuities—-Coimputed at four and one- 
lef per cent. see Saith vr. Suith, 
33. 

Apartment ILouse—Duty of owner to 
repair that part of premises uscd by 
all tenants. see Carter i Realty Co.. 
188. 

Appeal and Error —— Nature and 
grounds of appellate jurisdiction of 
Supreme Court in general. see Shep- 
ard tv. Leonard, 110: S&S. v. WelWeor, 
404; jndgments appealable, see Dup- 


lin County t. FReeell, 581: Suddreth 
wv. Charlotte, 680; Utilities Com. v. 
R. BR. SAO: Sinunons v. Nininons, 
S41; parties who may appeal. see 
Snipes vt. HNstates Admr.. Lie., T76; 
academic questions and advisory 
opinions, see Grores ve. McDonald, 
100; Suddreth vo Charlotte, 630; 
Straka v. Loan Corp... 662 2 Siumous 
a. Nimnous, S41: motions in Su- 
preme Court, see &. vr. VMeheon, 404; 
Warren ov. Mariel, 604; time of 
taking objections and exceptions in 
general, see NS. oa. Grainger 716: 
form and sufficiency of exceptions 
in genernl, see &. 2. Dilliard, 446: 
NS. v. Grainger, 716: Baird uv. Baird, 
730: certiovart, see In re Jeffress, 
2738: Warren cv. Mariel, G04: Hun- 
sucker v. Winbormve, 650: form and 
requisites of assiguments of error 
see SNS, tu. Dilliard, 446: necessity of 
exceptions to support assignments 
of error see Curlee ve Neales, TS83 
abandonment of exceptions by fail- 
ure to discuss same in brief. see 
NS. unt. V8. Wingler a Willer, 
15; 8. ve Sinith, 457: Gillis ve Tea 
Co., 470: Crome or, Fisher, 03a: Slr. 
Epps. 741: Ciurlee ve Neales, 788; 
jurisdiction and hearings of mo- 
tions fo dismiss in the Supreme 
Court. see Shepard v. Leonard, 110; 
flophins ve. Barnherdt, G17: matters 
reviewablo-——in discretion of lower 
eourt, see Soot. Ferrell, 8215 Francis 
v. Francis, 401: Park, Pre. tu. Brinn, 
002: Pharr. Pharr 1152.8. 0. Sud- 
dreth, G10: S. or. Rising, TAT: mat- 
ters reviewable in injunetive pro- 
cedure, see Smith ve Bank, 2AD: 
Dickensheets ow Taylor, O70 find- 
ings of facts. see Fish ov. Henson, 
148: Harrison ve. Darden, 304. Dick- 
ensherts vo Taylor, STO: prestunp- 
tions and burden of showing error, 
see In ore Will of Cooper, 84: 8. 0. 
Vieks, 884: prejudicial and harmless 
error in general, see Gibbs ¢. Russ, 
340: Gillis vu. Tea Co,. 470: harmless 
error in admission or exclusion of 
evidence, see Gibbs ve Russ, 349: 
harmless and prejudicial error in 
instructions, see Woods rv. Roadiay 
Bepress, Fiie., 269; in form or num- 
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ber of issues see Wingler v. Miller, 
15: burden of proof, see Gibbs v. 
Russ, 349; review of exceptions to 
judgment on signing of judgment or 
to findings, see Smith v. Smith, 483: 
review of judgment on motion to 
nonsuit, see Wingler v. Miller, 15; 
Gregory wv. Ins. Co,, V4: Pappas v. 
Crist, 260; Steii cv. Trust Coa.. 550; 
Ward v. Smith, 141: Gibbs v. Russ, 
349: Daughtry v. Daughtry, 528; 
review of judgments upon demurrer, 
see Warren vu, Maxwell, 604; re- 
view of constifutional questions, see 
S.ou. Farrell, 321; determination of 
petition to rehear, see Jfontqomery 
t. Blades, 331. 


Arriignment—sShould appear of rec- 


ord in capital case, see Slow. Farrell, 
S04. 


Arrest of Jndgment—Motion for, after 


verdict fails unless no crime charg- 
ed. see S. tv. Gregory, 415; motions 
for, based on patent, vital error or 
omission, see NS. ve. Dilliard, 446. 


Assault and Battery—-Elements and 


degrees of criminal assault, in gen- 
eral, see NS. ou. Gregory, 415: war- 
rant and indictment, ibid.; verdict 
and judgment. see NS. «. Tyson, 492 ; 
SNS. ot. Bentley, 5068: assault with 
deadly weapon, verdict of. after ae- 
quittal of assault doing serious in- 
jury, will not support discharge on 
motion in arrest of judgment, see 
Nou. Bentley, 563: with felonions in- 
tent. one may stand his ground and 
kill if necessary, see S. vc. Ellerbe, 
TT, 


Assessimnent-—Pax, by county not to 


exceed constitutional limit, see R. PR. 
vt. Cumberland County, To0. 


Attorney and Client--—Presumption of 


fraud by dealings between, ou com- 
plaint of party in power of other, 
see MeNeill ev. dfeNeill, 178: for 
next friend who has adverse inter- 
est court will not make decree, see 
Butler v. Winston, 421: compensa- 
tion of attorney—lien and collection, 
taxes as casts, see Hophins v. Barn- 
hardt, 617. 


Attractive Nuisance---Nee Negligence. 
Automobiles—Sudden emergency, see 


ONelly cv. Barbee, 282; Rtssell ov. 


sail 


Cutshall, 353: operation and law of 
road in approaching and passing 
children on highway, see okeley v. 
Mearns, 196; speed at intersections, 
see Anderson uv. Petroleunt Carrier 
Corp., 254: Cab Co. v. Sanders, 626; 
Crone vt. Fisher, 685: stopping. park- 
ing and parking lights, see Allen v. 
Bottling Co. 118: contributory neg- 
ligence, fbid.; Anderson «wv. Petro- 
leum Carrier Corp.. 254: Crone v. 
Fisher, 685: coneurring and inter- 
vehing negligence, see Ross vt. Grey- 
hound Corp., 239; sufficiency of evi- 
dence and nonsuit see Allen rv. Bot- 
tling Co., 118; Yokelen vu. Kearns, 
196; Ross v. Greyhound Corp., 239; 
Anderson wv. Petroleum Carrier 
Corp., 254: Gibbs t. Russ, 349; Rus- 
sell ov. Cutshall, 3858: Crone v. 
Fisher, 685: Baird v. Baird, 730; 
instructions, Ross v. Greyhound 
Corp., 289: liability of owner for 
driver’s negligence, in general, see 
Baird v. Baird, 729: agents and em- 
ployees---in general, see Russell t. 
Cutshall, 353: scope of employment 
and furtherance of master’s busi- 
ness, f0fd.; Competency and suffi- 
ciency of evidence, see Gibbs vt. 
Russ, 849: Russell v. Cutshall, 353 5 
culpable negligence in operation—in 
general, see S. rv. Lowery, O98 > prox- 
imate Gause and intervening and 
coneurrent negligence. ibid.;  suffi- 
ciency of evidence and nonsuit, 
ibid,; rationing order freezing new 
automobiles, see Nheltouw ve. Motor 
Co,, 68: wrongful death from colli- 
sion, evidence of wound in arm of 
deceased to prove giving signal, ex- 
cluded, see Woods v. Roudiray Bar- 
press, fre. 269: principal uot re- 
sponsible for negligence of agent 
under facts in this case. see Salon 
a. Pearce, Ost. 

Liabilities on bail bonds, see 8, 
a. OConnar, 469. 


Bankrupteyv--Insolveney, see Nai ple 


a. Jackson, 38359: claims and priori- 
ties, ibid.: debfs discharged. see 
Smith vw. Baik, 249. 


sunks and Banuking—Duties and jia- 


bilities in paving checks see Lis. Co, 
v. Studie, AY. 
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Bathing Establishment — Proprietor 
must keep in safe conditton but does 
not insure patrons, see Hiatt v. Rit- 
ter, 262. 

Betterments—Nature and requisites of 
claim of betterments, in general, see 
Rogers v. Timberlake, 59: color of 
title of party claiming, ibid.; Harri- 
son ow. llerden, 3864: good faith in 
making improvements, see Rogers v. 
LTimbertake, 59: Harrison vv. Dar- 
den, 864: assessment of value of im- 
provements, see Harrison ve Darden, 
364. 

Bicycle—Prosecution for larceny and 
receiving of, see S, vr. Cameron, 449. 

Bill of Particulars—Granting or deny- 
ing motions for discretionary and 
not reviewable except for gross 
abuse, see S. v. Lippard, 167. 

Bills and Notes—Rights of parties te 
a check, drawer, payee and bank, 
see Jus. Co. uv. Stadicm, 493 pur- 
chasers and holders in due course. 
ibid.; joint obligors, prima facie 
case, sureties, see Lee v. Chamblee, 
146; seal thereon as affecting stat- 
ute of limitations. ibid.; sufficiency 
of evidence. nonsuit, and directed 
verdict, in action against bank for 
failure to pay check, ibid.; Ins. Co. 
v. NStadieni, 49. 

Board of Municipal Control—A crea- 
ture of the Legislature, see Hun- 
sucker ov. Winborne, 650; suit 
against. to prevent change of name 
of town. no allegation of capricious 
conduct or bad faith. demurrable, 
ibid.; has power on petition to 
change hame of town to investigate 
and determine whether statutes 
complied with, fbid.; where it errs 
in findings court may correct upon 
certiorari, ibid.: unless reviewed, 
findines ordinarily conclnsive, ibid, 

Bondsman—Liable for malicious, wan- 
ton and corrupt conduct of public 
officers, see S. ve. Sieanson, 442. 

Boundaries — General rules, see 
Thomas v. Hipp, 515: junior deed 
incompetent to tix corner in senior 
instrument, ibid; detiniteness of 
description and admissibility of 
parol evidence, see Duchett ve lade, 
396; Peel ov. Calais, 368: parol evi- 


dence, see Duckett v. Lyda, 356; 
Peel wv. Calais, 368; evidence, see 
Thomas v. Hipp, 515; issue and bur- 
den of proof, ibid.; instructions, 
ihid.; possession under definite lines 
and boundaries in conveyance give 
colorable title to entire interest in 
land. see Vanee v. Guy, 409. 


Broadside Exception-—-Objection to 


iustructions for greater prominence 
given to State’s case not brondside 
when conveyed with particularity, 
see N,v. Grainger, 716: presents no 
question for decision, see Baird «7, 
Baird, 730: S. a. Dilliarvd, 446. 


Burden of Proof—On caveators in con- 


test over will, seo Jn re Will of 
Cooper, 84: on plaintiff on plea of 
statute of limitation, see Lee v. 
Chamblee, 146: on defendant to 
show manslaughter in homicide lv 
intentional use of deadly weapon, 
NS. v. Daris, 381; the presumption 
of murder in second degree cast on 
defendant the burden to satisfy 
jury of less offense or excuse, S. v. 
Prince, 892; on State in criminal 
prosecution to establish guilt he- 
vond reasonable doubt and legal 
steps necessary to invoke presunmp- 
tions must be taken first by prose- 
cution, see S. ve. DeGraffenrcid, 461; 
on plaintiff in processiouing proceed- 
ings, see Thomas ov. TTipp. 515: 
party Asserting title by adverse pos- 
session must carry, ibid. 


Burglary and Unlawful Breaking—- 


Breaking and entering otherwise 
than burglariously, see 8. r. Friddle, 
258: intent necessary and intent 
defined, ibid; possession of imple- 
ments for burglary, see NS. v. Boyd, 
79: presumptions and burden of 
proof, ibid.; sufficiency of evidence, 
ibid. : instructions, where with con- 
sent of employee, see S. v. Friddle, 
258. 


Bystander—Presumption of murder 


where innocent bystander killed by 
unlawful use of deadly weapon, see 
S.v. Davis, 381. 


Capital Case—Mistrial without con- 


sent of accused only in cases of ne- 
ecessity for ends of justice, see 8S, ¢. 
Harris, 697; consolidation of three. 


Carnal Knowledge 


Children (and see Infants) 


WORD AND PHRASE INDEX. 867 


tv medias res, not an assent for mis- 
trial to effect consolidation, ibid. ; 
consolidation of such cases made 
seasonably but not when the valid- 
itv of trial might be questioned by, 
ibid, 


In prosecution 
for, time is not of essence unless 
statute of limitation involved, see 
S. uv. Baxley, 210. 


Cartwayvs—Defined, see Parsons wv. 


Wright, 520; may be established by 
eminent domain, ibid. 


Caustic Soda—See Morrison ve. Can- 


non Mills Co., 387. 


Cavent—Where no conflict in testi- 


mony and no evidence of incapacity 
or undue influence, court may 
charge jury to answer issne in af- 
firmative if they find facts as testi- 
fied to, see In re Will of Frans, 
206: motion for nonsuit or for di- 
rected verdict disallowed, ibid. 


Certioruri—See Appeal and Error; 


may be used to review action of 
clerk in holding a person to be in- 
competent or finding an incompetent 
person competent, see In re Jef- 
fress, 2738; proper method for re- 
view of action by administrative 
boards, see Warren vc. Vaxiecll, 604 ; 
findings of Board of Municipal Con- 
trol reviewed by, see Hunsuchker v, 
Winborne, 650; on allegations for 
frand petition must allege essential 
facts constituting fraud. ibid. 


Chain of Tithe—Foreign will duly ex- 


emplified and recorded here as link 
in, see Vance vt. Guy, 409. 


Charge—-See Instructions. 
Charitable Corperations—Devise to, 


subject to life estate and subject to 
reverter on failure to accept or re- 
jection, see Oxford Orphanage tv. 
Wittrell, 427. 


Checks—Pavee rights against bank on 


which drawn, see Jrs. Co. v. Sta- 
diem, 49: drawer’s right against 
bank on which drawn, jbid.; where 
bank on which drawnh negligently 
fails to pay, ibid. . 

Funds 
of, in hands of courts, see S. wv. 
Naiyer, 102: on or near traveled 
street or highway auto driver must 


Civil Liability-—Of public 


Color of Title 


exercise what care, see Yokeley v. 
Kearns, 196: court will not permit 
issue of devisavit vel non to be de- 
termined by Consent where some 
parties are infants, see Butler v. 
Winston, 421: though served, must 
be represented by guardian, other- 
wise judgment not binding. see 
Park, fne. ve. Brinn, 902; liability 
for injury to, from attractive nui- 
sances, see Hedgepath v.o Durham, 
822: welfare of, subjeet to jurisdic- 
tion of juvenile courts, see In re 
Prevatt, S88: criminal assault of, 
see S. uv. Tyson, 492. 

officers 
when acting in judicial capacity, see 
S. v. Swanson, 442, 


Clerks of Superior Court—Probate 


jurisdiction, see S. v7. Griggs, 279; 
jurisdiction and powers as judge of 
juvenile court, see Jn re Prevatt, 
$33; power ahd duty to receive 
money paid into court, see S, 2, 
Sawyer, 102; action against, by in- 
dividuals, see N. v. Watson. 4387; by 
predecessor, ibid.; removal, ibid. ; 
parties and pleadings, ibid.; judg- 
ment, ibid.; order, how review by 
judge. see Muse v. Edwards, 153; 
no jurisdiction over streets and 
alleys in cities and towns, see Par- 
sons wv. Wright, 520; may amend 
summons by signing, after its re- 
turn, see Land Bank v. Ayeock, 887. 


Colision—Automobile collision, see 


Alten uv. Bottling Co., 118: Anderson 
a. Petroleum Carrier Corp., 254; 
Croue v, Fisher, 685: S. 7. Lowery, 
DOS; Woods wv. Roadiray Hrpress, 
269. 


Fraud by grantor or 
grantee, see Farabow v. Perry, 21; 
good faith necessary to recover bet- 
terments, see Rogers v. Tinbertake, 
09: Harrison wv. Darden, 3864; in 
adverse possession suit, see Ward 
wv. NSaeith, 141: deed to daefendant 
pursuant to judgment in tax fore- 
closure to which plaintiff and de- 
fendant are parties constitute, see 
Harrison vo Darden, 3864: necessary 
for purpose of recovering better- 
ments. see Harrison v. Darden, 364; 
to entire interest is constituted by 
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possession under deed conveying by 
definite lines and boundaries, see 
Vaneo ve. Guy. 409: netual posses- 
sion of part of Jand in deed held 
colstructive possession of entire 
land, (bid. : deseription in deed must 
identify to operate as, see Thomas 
ve dlipp. 515. 

Common Law—-Workmei'’s Compensi- 
fion Act not Intended to take away 
conunon law and other rights dis- 
connected with employment. see 
Barber wv. WMinges, 218: Workmen's 
Compensation Act is substitute for 
commen law on statutory grounds 
for compensation for disability and 
not for compensation for physical 
pain or discomfort. see Brenhae v. 
Pane? CO; 233. 

Compensation Act. see Master and 
Servant—See Barber ov. Miiges, 
2138:: Bravhane ve Panel Co... 288. 

Compromise-—Evidence of settlement 
between surety and principal suti- 
client to constitute, see Hieetrie Sup- 
ply Co. te Burgess, O77, 

Condition Subsequent—Clause in con- 
veyance will not be construed as 
such unless it expresses in apt lan- 
gtuige Inteution of parties to that 
effect, see Orford Orphanage ve Nit- 
trell, 427. 

Condonation—In netion between hus- 
band and wife must be pleaded and 
proven, see Phillips vy. Phillips, 276. 

Confessions---Competency for court, 
seo S. ov. Grass, 813 prin facie vol- 
untary, (bid. ; necessity for advising 
defendant of rights, ibid. 

Congress of United States——Cinnot 
confer jurisdiction upon any court 
not created by it. see Hophius ov. 
Barnvhardt, 617. 

Consent Judgment-—Is contract with 
approval and sanction of court. and 
cannot be modified without consent 
of parties thereto, see NS, et. Griggs, 
279: in order to vacate for fraud or 
mistake. independent action neces- 
sary, ibid, 

Conspiracy—--Nature and element of 
crime, see SN, tv. Lippard, 167: sufti- 
cqleney of evidence, bid, 

Constitutional Law—-General rules of 
coustriuction, see Tore Velfan, S45: 
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governmental branches and powers 
in general: of Superior Court 
judges. see Shepard ov. Leonard, 
110: municipalities, aleigh ov. 
Bank, 286; taxing power, ibid.; Ra- 
leigh ve. Publig School System, 3163 
RoR ot. Cumberland Countiy, T5003 


delegation of power, see Utilities 
Comer. Trucking Co,, OST? in regard 


to counties, cities and officers, xee 
Raleigh wv. Baik, 2sh. Hiasucker ev, 
Wintornve, 650; Broitn vr. Contrs. of 
Richmond County, T44: judicial 
power in general see Shepard v. 
Leonard, 110: police power of State 
~—regulation of trades and profes- 
sions, see Nuddreth ov. Charlotte, 
6380. schools and monopolies and 
exclusive emoluments and privi- 
leges, see Coggins wv. Board of Bdu- 


eation, (6B: Brora ov. Comers. of 
Richmond County. T44: right to 


jury trial, see Chesson ve. Coutainer 
Co., 878. Utilities Conn ve Trucking 
Co,. GST: full faith and credit to for- 
eign judgments, see Hat Co. ov. 
Chisth, 871: Hampton ve Pulp Co., 
o380: constitutional guarantees in 
trial of persons accused of crime- - 
right to confront accusers and wit- 
nesses, fo have counsel and prepare 
defense. see S. ot. Utley. 89: 8S. ov. 
Farrell, 821: NS. vu. Rising, TAT; 
right not to incriminate self. see 
S. ot. Farrell SOF: due process of 
law, bid, 

Contempt Proceedings -- By wife 
against husband for alimony, judg- 
nent paid, no appeal lies, see Nian- 
moans vt. Sinus, S41, 

Contingent Interest—-In lands where 
minors and unborn children inter- 
ested judgment of sale signed day 
before guardian appointed, void, see 
Butler wv. Winston, 421: action for 
sale must be by person having vest- 
ed interest and contingent interest 
alone calnot be sold, ibid. 

Continuance-—Passing on motion for 
continuance discretionary and rul- 
ing not reviewable except for abuse, 
see Noor. Lippard, 167: 8. ev. Fear- 
rel, 321: 8. vw. Rising. TAT: where 
motion for, based on constitutional 
right, question is one of law and not 
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discretion and is reviewable, ibid.; 
on ground of absence of expert wit- 
Rising, TAT. 
Confracts—Nature and essentials mn 
general, see Richardson ve Storage 
Co. S44: acceptance. ibid. Neir- 
berm ov. Pugh, 348: consideration in 
family relationships. see Lraiweis cv. 


ness, see Av, 


Frenveis, JOL: form and requisites 
of ugreement or instrument, see 
Richardson ov. Storage Co. 844: 


ousting jurisdiction of 
courts, see Sor. Griggs, 2797 general 
rales of construction, see Hleetric 
Supply Co, vo Burgess, 97> Ripple v. 
NSfevouson, 2s4i Riehardsai ve. Stor- 
age Co,, d44) conditions—in general, 
see Richardson wv, Storage Ca,, B44; 
conditions precedent. (bids: condi- 
tions subsequent, modification and 
abandonment—in general, see Nhel- 
ton v. Motor Co., 68: performance or 
breach—in general, see Pappas v. 
Crist, 265: Ripple v. Sterenson, 284: 
substantial performance, see Wa- 
lever vu. Jewelry Co,, 1482 sufficiency 
and nousuit. ibid.; Puppas ve Crist, 


contracts 


P65: mensure of damages under 
terms of the instrument. see An- 
dreiws wv. Tits, Co... d83; preach of, 


mayo net be joined ino action n- 
der eminent domain statute, see 
Dattow vo TTWighway Cone. 406: in- 
surance contract for disability fer- 
minwition and nonsuit, see Gregory 
wv. Tus, €o,, 124: memoranda of pay- 
ments may constitute sufficient. te 
bse snit for specific performance, 
see Chason ve Marley, TAS: oral, to 
give or devise real estate. void. see 
Daughtry ve. Panwghtry, G28, 

Contribution—Nature and grounds of 
remedy. see Vebel ve Nebel, 676: 
entorcing between joint tort-feasors 
for wrougful death. where plaintiff's 
right barred by lapse of time or 
extinguished by payment of judg- 
ment, see Godfrey wu. Pawer Co, 
G47: ene at common law between 
joint tort-feasors, ibid, 

Copy—Of pleadings. summons, ete. 
muy be used, when. see Park, Jne., 
a. Brisa, o0r, 

Corporations-—-Rights and linbilities 
of stockholders, in general, see Cor- 


bett vr. Lumber Co., TO4: officers 
and agents may bind. in emergeney, 
see Russell v. Cutshadl, 3898. Gillis 
vr, Pea Co, 470% ability. of corpo- 
rition for torts, see Gillis tw. Tea 
Co. 470: powers of “manager,” 
ibid.: audit on demand of stock- 
holders, see Sauthern Wills ve. Yarn 
f‘o.. 479: action agninst directors 
to compel payment of dividend. see 
Noulhern Mills vo Aruistronug, 495, 

Costs—Attorney’s fees may not he 
taxed as, see Hopkins ve Barvharde, 
G17. 

(otton—aAs subjeet to lien for county 
cotton weigher’s fee, see Woose v. 
Barrett, 524. 

Counterclaim—None against tax fore- 
closure proceeds, sce per wt. Tei 
pleton, 645. 

County—Not proper party In action 
by clerk of Superior Court against 
predecessor for recovery of records, 
money, etc, see S. vr. Watsow, 437. 

County Commissioners—Suit against, 
by taxpayer for excess salary paid, 
see Fill v. Stansbury. 198. no bad 
faith, nonsnit against conimissioners 
proper, ibid. 

Courts——Jurisdiction of courts in gen- 
eral, see Shepard vo Leonard, 10% 
Raleigh ww Bank, 286: jurisdiction 
of Superior Courts in general, see 
Shepard wv. Leonard, 110: Utilities 
Com.r. Trucking Co., 687: exclusive 


original jurisdiction of Superior 
Courts: Coneurrent original juris- 


diction, sce NS. ww. Griggs, 279. S. ev. 
Suddreth, 610: appeals from county, 
municipal and recorder’s courts, see 
NS. Hill, 753: appeals from State 
commissions, see Utilities Cont wv. 
Trucking Co.. GST: Warren ve RL R., 
S43: appeals from clerks of court, 
see Muse v. BHdivards, 158+ appeals 
from justices of fhe pence, see 
Poster Corp, vt. Davidson, 212. Hop- 
hins vo Barnhardt. 617: connty, mu- 
nicipal and recorder’s courts: estah- 
lishment, abolition, and terms, see 
Brown vu. Comrs. of Richinoud 
County. T44; jurisdiction of State 
and federal courts: In general, see 
Tlampton v. Pulp Co... 585: Hopkins 
v. Rarvhardt, 617: administration 


CH 
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and application of laws of this and 
other states: in general, see Char- 
noch vv, Taylor, 860; Hampton v. 
Pulp Co,, 6659: transitory causes of 
action in tort. see Charnock uv. Tay- 
lor, 860; Baird v. Baird, T8380: Su- 
perior Court has exclusive juris- 
diction by habeas corpus over cus- 
tody of children of parents sepa- 


rated but not divoreed. see Ji re 
Prevatt, 8383; no appeal from re- 


fusal of Superior Court to dismiss 


proceeding certified by Utilities 
Commission, see Utilities Com. 2. 


R. #.,, SAQ. 


Criminal Conversation—Connivance of 


husband in adultery of wife. see 
Barker v. Dowdy, 151. 


Criminal Law—Nuature and elements 


of crime—intent. willfulness, see 
S. tv. Friddle, 258: 8. uv. Harris, 697; 
mental capacity in general, see 8. «. 
Harris, 697: evidence and burden of 
proving mental incapacity, see S. «. 


ffarris, 697: S&S. a. Farrell, 804; 
venue, see SS. t. IfeHeon, 404: ar- 
raigument, see S. «. Farrell, SOL: 


plea of guilty and volo contendere— 
plea of not guilty. see S. a. MeAin- 
v0”, 160; S. a. MeKeon, 404; 8. v. 
Farretl, 804; plea of former jeop- 
ardy. see S&S, vt. Davis, 54; 8. v. Lip- 
pard, 167; procedure and determi- 
nation of plea of former jeopardy, 
see S. uv. Davis, 54: presumptions 
and burden of proof, see S. «. Har- 
ris, ONT; evidence of guilt and other 
offenses, idbid.; evidence and record 
at former trial or proceedings, see 
S. tr. DeGraffenreid, 461: 8. v. Far- 
rel], 804: confessions. see WS. tv, 
Grass. 31: admissions and declara- 
tions in general, see S. vu. Farrell, 
&G4: cross-examination of own wit- 
nesses, see 8, tv. Vick, 3884; evidence 
competent for purpose of impeach- 
ing witness, see NS. rv. AWeNiniion, 
160: credibility of defendant. ibid.; 
S. tv. Auston, 208: 8. ¢. Baxley, 210: 
S.v, Redfern, 561: 8. ¢. Farrell, S04: 
competency and eredibility of ¢on- 
victs. accomplices. and codefend- 
ants. see 8. 7. Lippard, 167: NS. ¢«. 
Rising, TAT: credibility of other in- 
terested parties, see S. uv. Davis, 57; 


S. tv. VMeAinnon, 160: time of trial 
and continuance, see N,v. Utley, 89; 
Soe. Farrell, 821: 8. vr. Rising, TAT; 
ight of defendant to be present 
during trial aud eonfront accusers, 
see S.or. Farrell, 821: 8. rn Rising, 
747: consolidation of indictment for 
trial, see NS. v. Harris, 687: admis- 
sion of evidence, see SN, te. Utley. 89; 
Noo. Hat, 178: withdrawal of evi- 
dence, see SN. Grainger, T1625 ve- 
opening for additional evidence, see 


SN. ov. Rising. TAT: expression of 
opinion by court during trial see 
S.ov. Lippard, V7: 8. re. Aston, 


2038; private prosecution, see NS. vp. 
Lipperd, 167: province of court and 
jury-—in general, see NS. or. Harris, 
697. nonsuit, see N. or, Boud, 79; 
NS. vu. Gray. 120: 8. vt. Herndon, 208; 
S. vt. MeNinnon, WO. S. or. Epps, 
T41: SN. ut. Rising, TAT: ferm and 
sufficiency of instructions—in gen- 
eral, see 8S. Utley, 80: 8. 0. Hunt, 
173: N. v. Vicks, 884: S. v. Harris, 
GOT: S. ov. Farrell, S04: S. ov. Frid- 
dle, 258: 8. vu. Cameron, 464. 8. ¢. 
Redfern, S61: NS. tu. BUerhe, T70; 
applicability ta courts and evidence, 
see SN. ot. Friddle, 258: 8. vr. dMe- 
Ainnon, 160: on degrees of 
crime charged, see S. vt. Hunt, 1733 
N. uv. Gregory, 415: SS. tv. Bentley, 
63; expression of opinion as toe 
weight and sufficiency of evidence, 
see S. uv. Auston, 208: 8. 0. DeCGraf- 
fenrcid, A461: Sov. Grainger, T1682 re- 
quests for instructions, see N. or. 
Friddle, 268: 8. uv. Canicron, 464; 
contentions, objections and excep- 
tions to instructions. see S. or. Cag- 
cron, 464: 8. 0. Grainger, T1862 8. &. 
Rising, 747: form, suthciency and 
effect of verdicts. see Noor. Bentley, 
5638: rendition and acceptance of 
verdict aud power of court to have 
jury redeliberate. see S.or. Dilliard, 
446 3 jurisdiction of court to hear 
and determine motions after ver- 
dict. see S.ov. MeWNinuon, 16th: mo- 
tions in arrest of judgment. see SN. vt. 
Gregory, 4450: NS. «. Dilliard. 446; 
Sor. Bentley, 563; validity of judg- 
went and attack, see Sov, Utley, 389: 
form and requisites of transcript, 


less 
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see Soe, Meleor, 404: matters not 
appearing of record, see NS, tv. We- 
Ninnvouw, 160: prosecution of appernts 
and dismissal, see S. or. Poole, 3804: 
right ta confront Witnesses and ac- 
cusers nnd present defense, see N,v. 
CHos BYES. 4 Farell: B2VE Be. 
Rising, T47: no civil rights inure 
to one violating, see Byers v. Byers, 
S5. 

Cross Aetion—aAnd further defense, 
stricken ont against one hot proper 
patty, sce S. or. Watson, 437. 

Cross-exiamination—~—-Of State’s withess 
by solicitor in discretion of court, 
see SN, or, Vieks, 3884: plaintiff’s evi- 
dence pesitive on examination-in- 
chief bur ambiguous on cross-exam- 
ination dees not entitle defendant to 
directed verdict. see Nadretes tv. 
Tits, Co,, O88, 

Crossings—Railroad crossings. — rail- 
rond js itself notice of danger and 
traveler required to stop, look and 
listeu. sce Bailey ve BR. R.. 244. 

Courts—-Redress grievances but do not 
rewurd wrongs, see Byers ve. Byers, 
SO. 

Cum Gnere---Publie officers take office 
with fixed salary, not entitled to 
wdditignakl salary for extra work, 
see Till re. Stansbury, 193. 

Damitges -Direct and remote dnjury 
or loss: aggravation and mitigation 
of damages: grounds and conditions 
precedent to recovery of punitive 
ditmaves, see Nteffan ve. Meiselman, 
154: compensatory and punitive to 
restavrant from defective plumbing 
and tandlord deliberately refusing 
to remedy, see Steffan vc. Meiseliian, 
154: fer loss of profits allowable in 
tort where act is malicious or ac- 
companied by gross negligence, 
ibid.: interest by way of, in suit 
against public officers, see 8S. v. Wat- 
son, A372: publie ofhieers not Hable 
in, fer honest exercise of judgment, 
but are Hable when they act cor- 
ruptiv or of malice, see S. oe, Naren 
son, 442: charge must conform to 
policy where measure of damages 
prescribed in insuranee policy, see 
Andreas vy Tis, Co. 383. 


Deadly Weapon—Killing of human be- 


ing with. see S. v. Burrage, 129; 
intentional use imports malice and 
presumption of second degree mur- 
der, see NS. or Davis, B81ly NL et. 
Privee, 392: SN. te DeCraffenretd, 
4612 No 6. Grainger, T16. 


TDeceit-——See Fraud. 
Dedication-—Nature and requisites—- 


in general: titles and rights ac- 
quired: right to revoke dedication, 
see Brovceks uu, Mitirhead, 227. 


Deeds-—Compctency of grantor, see 


Davis ve. Davis, 86; MeNeill rv. Me- 
Veil. (78: undue influence, see 
Davis ve. Davis, 36: MeNeill vo Me- 
Neil, 178: Gerringer v. Gerringer, 
SiS: consideration: registration re- 
quire in, of gift, see Wiustead ov. 
Woolard, S814: general rules of con- 
struetion: property conveyed, see 
Duehkett vo Luda, 356: Peel ve Caleaix, 
368: estates erented by construction 
of the instruments, see Higgins v. 
Higgins, 458: conditions concurrent 
and subsequent, see Orford Orphan- 
age v. Kittrell, 427; restrictions, see 
Dudley wv. Charlotte, 688: agree- 
ments to support grantee, see AHig- 
gins vy Higgins, 458; Gerringer vr. 
Cerrvinger, SIS: tax deed. where 
fraudulent, see Sellers vo. Harretsor, 
13S: in aetion to set aside deeds, 
where grantee is the agent and in 
charge of all grantor’s property, er- 
ror for court to refuse to charge that 
there ix strong presumption of fraud 
and undue inffuence., see VWeNeil ev, 
MeNeill, 178: exchange of, by ten- 
auts in common, where purpose 
puttition, creates no new or differ- 
ent title. see Duehkett «. Luda. 356; 
junior deed ineompetent to locate 
corner in senior instrument. see 
Thowas wv. Hipp, 915: description 
must be sufficient to identify for 
eolor of title. (bid, 


Defnimation—By slander, see Gillis v. 


Tea €0., 470. 


Demurrer—Purpose and effect of. see 


fus. Co, v. Stadiem, 49: Sustained 
for failure to state Cause of action 
in suit by one joint tort-feasor 
aguinst city, see Charlotte vr. Cale, 
106: in case for eriminal conversa: 
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tion, see Barker v. Dowdy, 151; to 
auction against public officers for cor- 
rupt, malicious, ete., conduct. error, 
see N,v. Sitanson, 442: tests suffi- 
ciency of pleading admitting allega- 
tions, see Dickensheets ve. Taylor, 
o60; ore fenus, in Supreme Court 
brings up both merits and demur- 
rers in court below, see Warred v. 
Maricll, 604: in prosecution for re- 
ceiving allowed where — seienter 
wanting, see S, r, Orendine, 659; 
on. truth of pleading admitted, see 
Corbett v. Liunber Co., Tot. 

De Novo—aAction, necessary for contri- 
bution between joint torf-feasors on 
judgment against one. see Charlotte 
v. Cole, 106: appeal to Superior 
Court from justice of the peace, 
trial must be. where defendant does 
not appear, see Poster Corp. v. Da- 
vidson, 212, 

Desceut and Distribution—Rights and 
liabilities of heirs and distributees 
in general, see Suipes rv. Estates 
Adie. Ine. 76. 

Disabilitv—Under Compensation Act 
is measured by capacity or incapae- 
ity to earn wages formerly received, 
see Branham v. Panel Co., 238. 

Diseases — Occupational diseases, 
Workmen’s Compensation Act ex- 
eludes common law action for 
causes which arise outside of em- 
ployment, see Barber vt. Minges, 218. 

Disfigurement — Under Workmen’s 
Compensation must be evidenced by 
outward blemish, sear or mutilation, 
compensation for in discretion of 


Industrial Commission, see Bran- 
ham «ev. Pancl Co,, 238. 
Dismissal—TFor failure to proseente 


appeal, see 8, +. Poole, 394. 
Divorce—For separation. whether ju- 
dicial or voluntary, see Lockhart v. 
Lockhart, S59; separation as 
grounds for absolute divorcee, see 
Byers uv. Buyers, Si. Pharr vu. Pharr. 
115: Lockhart v. Lockhart, 123, 559; 
pleadings. sce Howell «, Howell, 62: 
Pharr ot. Pharr, 11: Loekhart v. 
Lackhart, 1238; Phillips v. Phillips, 
2716: alimony pendente lite, see 
Byers v. Byers, 85: Phillips +. Phil- 


lips, 276; alimony upon divorce from 
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bed and board, see Hoirell ve How- 
ell, 62: Lockhart v. Loekhart, 559; 
alimony without divorcee, see /Torrell 
ve. Howell, 62: Byers ve Byers, 85; 
Phillips wv. Phillips, 276: Nintimons 
ty. Simmons, S41: in action for, 
plaintiff not bound to anticipate and 
negative defenses, see Byers v. 
Buyers, 8d. 

Doctrine of Last Clear Chance—Plain- 
tiff must plead and prove that de- 
fendant, after perceiving danger in 
time to avoid it, negligently refused 
to do so, see Bailey vu. RR. 244. 

Double Office Holding—Acceptance of 
commission in armed ferees for 
emergency by office holder does not 
constitute, see J re YVeltouw, S45; 
acceptance of second office. which is 
forbidden, ipso facto vacates first, 
ibid. ; second office temporary, or not 
full time, no constitutional offense 
incurred, 7b/d. 

Jyower-—Allotment cf parr of hotel 
building and furniture and fixtures, 
see Sanith vo Navith, 482: possession 
of widow where unassigned not ad- 
verse fo heirs, see Farahor or. 
Perry, 22: 


Drunken Driving—Driver who hits 
passenger alightinzg from bus, see 


Ross rv. Greyhound Corp... 2392 in 
itself not sufficient to sustain eon- 
viction for manslaughter unless 
‘lusAL = orelation shown between 
breach of statute and death. see 
S, uv Lowery, 598, 

Easements—Judgment of  ensement 
and injunction, where facts uncer- 
tain- and conflicting vacated and re- 
manded. see Dieheushects vy Taylor, 
O70. 

Ejectment-—Parties, ature and essen- 
tinds of right of action, see Stone rv. 
Guion, 8381: competency and rele- 
vance of evidence. see Duehett vr. 
Luda, 896: evidence of possession 
ndmissible, see Peel re Calais, 3868; 
Stone v. Guion, 831. 

Emergencv—See Sudden Emergeney. 

Inmergeney Price Control Act—-Con- 

did not undertake to confer 

jurisdiction upon aay court for en- 

forcement of. see Hophins vv. Barn- 

hardt, 617. 
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Eminent Domain—Delegation to State 
boards and commissions: petition 
and service, see Dalton wv. Highivay 
Corr. A06. 

Emplover and Employee—-Scee Master 
and Servant, 

Equitable Lien—-Not supported by 
deed praviding for support and 
maintenance, see Higgins wv. Hig- 
girs, 455. 

Equity—He who seeks equity must do 
equity. see Perry v. Trust Co., 642; 
party will not be allowed to benefit 
by his own wrong, see Byers v. 
Buers, so: laches and estoppel, sec 
Davis v. Davis, 36; Butler vo Win- 
ston, 421: Stell vw. Trust Coa., 550: 
justice of the peace has no jurisdic- 
tion in, see JTopkins tv. Barnheardt, 
O17. 

Wstates-——See Executors and Adminis- 
trators: nature and incidents of es- 
tates in lands and minerals, see 
Vaneo ve. Guy, 4090; merger of legal 
and equitable estates, see Srvith @. 
Banh, 249: life estates and estates 
upon coudition, see Orford Or- 
phanage ve Nittrell, 4270: termina- 
tion of life estates and vesting of 
reinainders, see Trust Co. uv. IWiller, 
41: cross remminders and cross exec- 
utory limitations, ibid.; Farabow «. 
Perry, 21: Orford Orphanage v. Kit- 
troll, 427: reserving life estate in 
grantor, Wisstead ov. Woolard, 
S14: waste, see Oxford Orphanage 
ve. Aittrell, 427: proceeds of fire in- 
surance policies, see Nnuth wv. Sanith, 
483: procedure to sell contingent 
estate for reinvestment. see Butler 
ve Winston, 421: by entireties, when 
subject to parol trust, see Thonip- 
son ov. Davis, TO. 

Estoppel -Creation and operation, see 
Daris v. Davis, 86: nature and es- 
sentials, see Broochks vi. Muirhead, 
227: Butler v. Winston, 421: opera- 
tion and effect, ibid.; Knowledge: 
person estopped, fbid.; foreclosure 
and marking note paid in full not 
estoppel in fraud action, see Small 
v. Dorsett, THA. 

Evidence—Notice of judicial, legisla- 
tive and executive acts of officers 
and agencies of other states: stat- 


utes, see Charnock wv. Taylor, 360; 
credibility of witness, in general, 
see Ward wv. Sinith, 141: S. 0. deri. 
don, 2OS: Bank ve Tas. Co, 399; 
Andrews ov. fis. Co. O88: evi- 
dence competent to corroborate wit- 
hess, see N. ot. Lippard, 1607; evi- 
dence competent to impeach or dis- 
credit witness, see Woods v. Road- 
way Bepress, Ine., 269+ cross-exani- 
ination of one’s own witness, see 
N,v. Vielhs, 3843 not required that 
evidence bear directly on issues, see 
Farners Federation, Ine, v. Mor- 
ris, 467: expert. see S. ov. Pdil- 
liard., 446: circumstantial = evi- 
dence, see Wingler wv. Miller, 15: 
Woods wv. Roadicay Haepress, Ine., 
269: evidence at former trial or pro- 
cecdings, see Chesson ve Container 
Co., 378: S. or. DeGraffenrcid, 461; 
demonstrative evidence, photo- 
graphs, seo Woods vr. Roadisay E.r- 
press, fire. 2692: trimsactions on 
communications with decedent, see 
Wingler ve Miller. 15: court records, 
sce NL ov. DeGraffenreid, 461: Park, 
Tne. ov. Brinn, 502: governmentil 
acts and documents of other states, 
see Vance vr Guy, 4095 accounts, 
ledgers and records and private 
writings, see oS, v. Lippard, 167: 
Sov. Snith, toT: hearsay evidence 
in general. see SN, vr. Dilliard, 446; 
addmissions, res geste: by agent, see 
Woods tv. Roadicay Hepress, Ine., 
2690: Sahinon wv. Pearce, SST: sub- 
jects of expert testimony, see N,v. 
Dilliard, d46: subjects in exclusive 
province of experts, in general. see 
S. ot. Smith, 457: competency and 
qualification of experts, fbid.; ex- 
mination of experts, see S, v. Dil- 
liaed, 446: presumptions, see In re 
Will of Wall, 591; failure of party 
to testify. see MeNeill vw. MeNeill, 
17S; contradiction and discrepancies 
in, go to credibility only, see Ward 
ve Nmeith, 141: permissible to show 
dlivnde that one apparently a joint 
promisor is in fact a surety, see 
hee ov. Chanblee, 146: recitals in 
deeds and will may be evidence 
of mental capacity only where jury 
sntisiied that grantor or testatrix 
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gave directions for such recital, see 
MeNcecill vu. MeNeill, 178: alinnde to 
make description fit deed. weight 
and credibility for jury, see Peel v. 
Calais, 868; refusal to admit compe- 
tent. which when considered with 
all evidence fails to make out case, 
harmless, see Gibbs vu. Russ, 349; 
in ejectment that party is or has 
been in possession admissible, see 
Duckett vy. Luda, 356: of insolvency 
under bankruptey act not sufficient 
on facts here, see Sample cv. Jack- 
son, 3830: province of court to super- 
vise and control introduction of, see 
Curice wv. Seales, TS8; evidence to 
establish parol trust. see T'hom p- 
son vt. Davis, 792: to establish parol 
trust musf be clear, strong and con- 
vincing. ivid,; what competent as to 
partnership affairs in suit to estab- 
lish parol trust, fbfid.; criminal 
prosecution for seduction testimony 
of prosecutrix alone, not sufficient, 
but supporting evidence may be cir- 
cumstantial, see S. «a Smith, 199; 
character evidence goes to weight 
and credibility, see S. v. Auston, 
2POB: Nor. Redfern, 561: 8. 0. Far- 
reli, SO4d: S. ot. UeHinnon, 160; 
where accused testifies he as- 
sumes position of any other witness, 
ibid.; in criminal prosecution for 
use of property for prostitution evi- 
dence of general reputation and eir- 
cumstantial evidence, proper, see &, 
re dferndon, 208: testimony given 
without objection motion to strike 
discretionary and not reviewable, 
ibid.; Where testimony was with- 
drawn aud jury instructed not to 
consider same, no error, see NS. tv, 
Vicks, 884: in criminal case charge 
proper that duty of jury to seruti- 
nize testimony of defendant and 
after such serutiny if defendant is 
believed to give his evidence same 
weight as disinterested witness, see 
S. or. MeNinuon, 160: evidence of 
relatives, parties in interest and de- 
fendants received with caution but 
when that is done, if believed, jury 
should give their testimony same 
weight as that of disinterested wit- 
ness, ibid.; admissible only for at- 


tacking credibility of witness, ad- 
initted generally without objection. 
no error in court’s failure to re- 
strict it. ibid.s objections to. must 
be made at time questions are asked 
and when answers are given, other- 
Wise wrived, see S. v. Hunt. 1733 
notion to strike, no objection in apt 
time, discretionary and not subject 
to review except for abuse, /bid.; 
distinction between preliminary ex- 
amination of accused and his volun- 
tury testimony on trial, see S. wv. 
Ferrel, S04: rule against self-in- 
crimination is directed against com- 
pulsion, not voluntary admissions or 
confessions, ibid; showing no more 
than temporary lapse in moral per- 
ception not sufficient to excuse 
crime, ibid, 

Examination-in-Chief—Plaintift’s evi- 
dence positive on, but ambiguous on 
cross-examination does not entitle 
defendant to directed verdict, see 
dAndrews wv. Ins. Co., 583. 

Exceptions — Broadside, net consid- 
ered, see S, vt. Dilliard, 446: Baird 
vt. Baird, 730. 

{xecution—Time and conduct of sale 
and preliminary proceedings, see 
Gardner ve. MeDonald, 555: lien for 
ten vears only. no sale or resale 
valid thereafter, see Cheshire vt. 
Drake. S77: writ of possession, see 
N.u. Giion, 831. 

Ixeecutors and Administrators—Title 
and right to possession of assets of 
estafe: control and management in 
general, see Sripes v. Estates Adnir., 
776: Glaims for personal services 
rendered fo deceased. see Francis v. 
Francis, 401: Daughtry ve. Daugh- 
fry. 828) suit by distributees claim- 
ing funds on person of deceased 
against partner of decensed. see 
Wingler ov. Miller. 15: — offsets 
against amounts due from estates, 
see Perry ov. Trust Co, 642: dis- 
tribution of estate under family 
agreements, sce Fish vv. Hanson, 
148: final account and settlement, 
see SN. vr. Griggs, 279: proceedings to 
foree accounting, see NS. vr. Griggs, 
279: Suipes v. Estates Admr., T76; 
actions to surcharge and falsify ac- 
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count, see Casualty Co. vr. Laicing, 
S: while clerk has exclusive orig- 
inal jurisdiction of probate, Supe- 
rior Court in term is by statute 
forum fer settlement for controver- 
siex ever estifes, see SN. vr. Griggs, 
ish 


Executory Limitations—See Trust Co, 
t. MillereA. 

Ex Mera Motu 
ard, 110. 

Expert. Testimony--In medical field, 

Dilliard, 446: competeney 
of Witness as expert in discretion of 
court, see NS, vr, Snvith, 457. 

Expression of Opinion—Court’s state- 
ment in criminal case prior to call 
for trial that he would not try case 
until defendant was apprehended is 
not, see NS, uv. Lippard, 167; judge 
should constantly observe cold neu- 
tralitv of impartiality, see S. v. 
Anston, 2083: by court to jury not 
proper, see SN. vu. DeGraffenreid. 461. 

Fair Trial—Constitutional rights to 
have counsel, face accusers and pre- 
sent defense are integral part of, 
see Nov. Farrell, 321, 

Fait Accomplii—Dissolution of — re- 
straining order proper where, but 
dismissal of action for damages 
error, xee Groves vt. MeDonald, 150. 

Family Agreements—Of favored, see 
Fish vo Hanson, 143: method of ad- 


See Shepard v. Leon- 


see SN, U, 


ministration herein constitutes, 
ibid, 
Federal Court—Judgment of. given 


full faith and credit by State court, 
when. see Hampton v. Pulp Co., 5383; 
jurisdiction of, invoked on ground 
of diversity of citizenship only, mat- 
ter determinable by State law. bid. 

Federal Fair Labor Standards Act— 
To recover under emplovee’s efforts 
must aid interstate commerce, see 
Horton v. Wilson & Co., 71: evi- 
dence that plaintiff was an execu- 
tive and did not come within terms 
of, see Pye vu. Atlantie Co., 92. 

Federal Law-——Construed by State 
courts same as by Federal, see Hor- 
ton v. Wilson & Co., T1. 

Fee Simple—Remainder by will after 
life estate subject to reverter, see 
Oxford Orphanage v. Kittrell, 427. 
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Felonious Intent—In receiving stolen 
goods, see S. vt. Owrendine, 659. 

Fiduciaries—-Duties and linbilities, see 
MeNeid vy, WeNeill, 17s. 

lindings of Fact—By court when jury 
trial is waived. see Fish vv. Hauson, 
145: on appeal from injunction, not 
binding on Supreme Court. see 
Snuith ve Bank, 249: where court 
below makes no, but evidence sup- 
ports ruling, in absence of request 
sufficient findings presumed. see SN. 
v. Griggs, 279; by referee on cousent 
reference when approved by judge 
conclusive, if competent evidence to 
support, see Harrison tv. Darden, 
364; presumption to findings of fact 
supported by evidence upon failure 
to bring up evidence, ibid. 

lish and Fisheries—Rights to. fish, 
private and public, see Hampton v. 
Pulp Co,. 985: aetion for interfer- 
ence with fish and fisheries, ibid. 

Flares—Necessity for flares or other 
warning when parking at night on 
highway, see dlen v. Bottling Co... 
118. 

Forbidden or Ungranted Powers-—See 
Shepard uw, Leonard, 110. 

Foreseeability—Of intervening negli- 
gence, see Rattley wv. Powell, 134. 

Forfeiture—Of estate, see Orford Or- 
phanage v. Kittrell, 427. 

lormer Jeopardy—Plea of, to be good, 
see NS. a. Davis, 54; eonviction of 
federal offense no bar to State of- 
fense, ibid. ; Where same act violates 
two State statutes, ibid. ; conspiracy 
to violate law and consummation by 
actual violation are separate of- 
fenses, see S. v. Lippard. 167: of- 
fenses not same. if in one proof of 
additional facet is required which is 
not necessary in other, ibid. 

Fraternities—Regulation of member- 
ship in. by sehool authorities, see 
Coggins vt. Board of Education, 768. 

Fraud—In general, see S. v. Sawyer, 
102; Small v. Dorsett, T54; decep- 
tion and reliance upon misrepresen- 
tation, see Small v. Dorsett, T54: 
damage, ibid.; mere allegation of. 
insufficient, see Hunsucker v. Win- 
borne, 650: sufficiency of evidence, 
see Sellers uv. Harrelson, 138: Me- 


Neill ve. MeNeill, 178: Small v. Dor- 
selt, T54: Gerringer wv. Gerringer, 
SIS: by grantor or grantee in deed 
used for color of title, see Farabow 
t. Perry, 21; false representations 
of one partner for his benefit ascer- 
tained in fime by those dealt with, 
will not afford defense to suit by 
partner defrauded, see Pappas vt. 
Crist, 265. 

Frauds, Statute of—Sufficiency of 
writing: evidence, promise original 
or collateral. circumstances of par- 
ties, see Farmers Federation tv. 
Morris, 467; oral contract as to 
realty. see Daughtry tv. Daughtry, 
O28: parol trusts, see Thompson v. 
Davis, 792. 

“Kruits of Crime’—Recent possession 
of, justifies inference of guilty of 
lareeny, see &. v. Holbrook, 622. 

Full Faith and Credit—Judgment 
from another state, properly authen- 
ticated. is entitled to, see Hat Coa. v. 
Chizik, 3871; given by State court to 
Federal Court judgment on plea of 
res judicata, see Hampton vv. Pulp 
Co, 585, 

Furniture and Fixtures—-In connec- 
tion with hotel when included in 
dower are considered part of realty, 
when, see Sinith v. Smith, 433. 

yambling House—Proseeution for op- 
eration of, see S. v. Davis, 54. 

Genernl Assembly—Without power to 
grant special and emergency judges 
jurisdiction in excess of constitu- 
tionnl provisions, see Shepard v. 
Leonard, 110; special or emergency 
judges, assigned for designated 
term, no jurisdiction “in chambers” 
or “vacation,” ibid.; wisdom or im- 
policy of legislation not judicial 
question, see Raleigh v. Bank, 286; 
in construing statutes courts gener- 
ally controlled by what Legislature 
intended. but language employed, 
context, subject matter and purpose 
must be considered for intent, ‘bid. ; 
when heading is misleading, it may 
be disregarded. but when clear, 
heading of statute is important in 
determining intent, ibid. 

Gifts-—-What amounts to failure to 
aeecept or reject after acceptance, 
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see Orford Orphanage ve Nittrell, 
427: to wife and another for life 
with remainder to charitable organ- 
ization with reverter for failure to 
accept. is not charitable trust, 
but fee simple subject to reverter 
upon failure to accept or reject, 
ibid.; gift tax. contribution among 
donees under U, S. Gift Tax. see 
Nebel v. Nebel, 676: of public funds 
by municipality illegal. see Brown 
av. Contrs. of Richmond County, 7443 
deed of, for real estate void if not 
registered in two Years, but good be- 
tweeh parties during two-year pe- 
riod. see Winstead v. Woolard, 814. 

Guardian and Ward—HHearings on 
question of competency, see Jn re 
Jeffress, 273: appointment of guara- 
jan is to protect estate, see Butler 
v. Winston, 421; guardian cannot 
consent to judgment without court 
approval, (bid. : snrety on guardian 
bond is creditor of his principal, 
and bonds and sureties Hable. see 
Casualty Co. vw. Laing. S&S: use of 
guardianship funds by guardian, 
ibid.; actions on bonds, ibid.; trans- 
fer of funds of infant to = an- 
other State, see S. v. Sairyer, 102; 
presumption of fraud by dealings 
between, on complaint of party in 
power of other, see AfeNeill v. Me- 
Neill, 178; court will not approve 
order appointing wuie pro tune, see 
Butler v. Winston, 421. 

Guest--May not recover for injury 
where defendant confronted with 
emergency, see G'Aelly v. Barbee, 
282. 

Ilabeas Corpus—To obtain custody of 
minor children, see Ju re Prevatt, 
$33. 

Harmless and Prejudicial Error—Er- 
ror must be material and deny 
some right, see In re Will of Cooper, 
34. 

Ifearsay Evidence—-See &. v. Dilliard, 
446. 

Hematologist, Toxicologist, Chemist— 
axpert, see &. a. Simith, 457. 

Highways—Public roads in general, 
see Parsons v. Wright, 520: roads 
and highways constituting part of 
State system, ibid.; nature and 


Husband and Wife 
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right to establish, ibid.; establish- 
ment and maintenance, ibid.; regu- 
lution of traffic thereon is police 
power, see Suddreth vu. Charlotte, 
630. 


Tlomicide—-Elements of and = distine- 


tion between degrees of homicides, 
see S, ve Utley, 389: 8. uv. Burrage, 
129: Nov. Davis, 881: malice: mur- 
der in second degree, in general, see 
Not, Davis, BSl* Bo %. Prine. 3925 
Wnlawful killing of Juman being: 
with malice, see N. ov. Utley, 39; 
N,v. Burrage, 129; self-defense, see 
No ov. Miller, 184; 8S. ve Grainger, 
716: SN. a Bulerbe, TT: requisites 
aud sufficiency of indictment, see 
Sor Smith, 457: presumptions and 
burden of proof. S. tv. Utley, 39: 
Nov. Burrage, 129; S. v. Davis, 3881; 
Noor. Prince, 892; S. vu. DeGraffen- 
reid, 4613 sufficiency of evidence and 
nonsuit, see NS. vt. UWekKinnon, 160; 
SX, uc. Davis, 3881; form and = suffi- 
ciency of instructions in general, sec 
Noor. Grass, 31: 8. v. Davis, 381: 
Noor. Prinee, 392: on presumptions 
and burden of proof, see S. v. Utley, 
39: NS. vr. DeGraffenrcid, 4615 NS. tv. 
Grainger, 716: on question of 
murder in first degree, see NSN. 6, 
Grass, 31: on question of murder in 
second degree. see S. ov. Burrage, 
10% SN. he Darie BSL Ne Be PIMC, 
392: on question of manslaughter. 
DeGraffenreid, 461. on 
question of defenses, see NS, v. J£iller, 
184+: NS. «. KFilerbe, T70: form and 
sufficiency of issues and instruction 
on less degrees of crime charged, see 
Soo. Siith, 457: S. vc. DeGraffen- 
reid, 461: verdict. see S. v. DeGraf- 
fenreid, 461: so connected as to be 
parts of one continuous transaction, 
evidence of all competent in trial of 
one, see S. vr. Tarris, 697, 

Mutual rights 
in their home, see Stone vt. Guion, 
S381: creation of estates by entirety, 
see Duckett vw Luda, 350. fraud in 
creating an estate by entireties, see 
Thompson ve Davis, T92. 


SCO ON, OU, 


Idem Sonaus-—Nee S. rv. Utley. 39. 
legal Opernations—--See S. or. Dilliard, 


446. 


Thnfants 


Implied Authority—-One engaged to 


operate motor vehicle has no implied 
nuuthority to invite or permit third 
persons to ride and employer is not 
Hable for injury, see Russell uv. Cut- 
Shall, 353. 


Incompetent Persons — Procedure to 


have such person found competent, 
see In re Jeffress, 273. 


Thndictment—Purpose of. see NS, ov. 


Gregory, 4157 no challenge prior to 
plea of guilty. deemed suthielient, 
see SS, vr. VMeheon, 404: variance not 
fatal when time not of essence. SN. ov. 
Barley, 210+ time of making mo- 
tion to quash, see SS. t. Nuddreth, 
O10; right to amend, see S. ev. Hill, 
jos: bill of particulars, see NS. vv. 
Lippard, 167: where record fails to 
show plea to. by defendant. pre- 
sumption in favor of regularity, see 
Sov. MeNinnuon, 160; liberally con- 
strued on motion in arrest, see S. 0. 
Gregory, 415: drawn in statutory 
form includes murder conimitted in 
perpetration of robbery, See S. ot. 
Spruith, 457: plea to, matter of sub- 
stance, see S. «. Farrell, 804; plea 
to, required only once even where 
more than one trial, (bid. 


Industrial Commission—Not no court 


of general jurisdiction. no implied 
powers bevond what necessary to 
perform statutory duties, see Bar- 
ber vu. Vinges, 2138: Workmen's Com- 
pensation Act does not require 
plaintiff to file claim with. before 
bringing action in Superior Court, 
ibid.; has no jurisdiction outside 
the field of industrial aecident and 
injury, ibid.; may direet compensa- 
tion at statutory rate whenever 
enrning capacity lessened by acci- 
dent. and retains jurisdiction for 
future adjustments, see Branham v. 
Panel Co. 288: allowance or dis- 
nllowanee for disfigurement in dis- 
cretion of, ibid. 

Supervision and protection 
of, by courts of equity, see Butler v. 
Winston. 421: appointment of next 
friend, fbid.; appointment of guard- 
jan ad litem. ibid.; Park, Ina, v. 
Brinn, 502: duties and liabilities of 
guardian ad litem, see Butler v. 
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Winston, $21; joinder of infants, 
see Park, Ine, v. Brinn, 502; funds 
of infants in hands of clerk, see WN, 
v. Sawyer, 102: transfer of funds to 
other states, /bid.: funds of, in 
hands of courts, see NS. ve. Nairyer, 
102; on or near traveled street or 
highway auto driver must exercise 
What cnre, see Yokeley wu. Nearns, 
196; court will not permit issue of 
devisavift vel now to be determined 
by consent where some are infants, 
see Butler v. Winston, 421: though 
served, must be represented by 
guardian, otherwise judgment not 
binding. see Park. Ine, uv. Brinn, 
o02:; where record shows unkuown 
party without evidence and findings 
that he left no minor heirs, such 
heirs not bound by judgment, ibid.; 
liability for injury to, from attrac- 
tive nuisances, see IHedgepath v. 
Durham, 822: welfare of, subject to 
jurisdiction of juvenile courts, see 
In re Prevatt, 883; criminal assault 
on, See S, Tyson, 492. 


In Wagrante Delicto—See Byers vt. 


Byers, 85. 


Inheritance Tax—-Not tax on property 


but on transfer. and recurrent 
when. see Valentine v. Gill, 396. 


Injunctions -—- Ordinances, see Sud- 


dreth uv. Charlotte, 680: Dudley v. 
Charlotte, 688; continuance, modifi- 
cation and dissolution. see Smith v. 
Bank, 249: on appeal from order 
granting. findings of fact by court 
below not conclusive on Supreme 
Court. see Smith v. Bank, 249: 
judgment of easements and injunc- 
tion where facts are conflicting and 
uncertain judgment vacated and re- 
manded, see Dickensheets v. Taylor, 
d70. 


In-Laws—See Francis v. Francis, 401. 
In Pari Materia—See MeCotter vv. 


Reel, 486. 


In Rem-—-Or quasi in rent Judgments, 


no efficacy in personam, see South- 
ern Mille ve Armstrong, 495: judg- 
ments, see Cannon v. Cannon, 664. 


Insane Persons—Validity of contracts 


and conveyances: attack for setting 
aside, see Davis v. Daris, 36: hear- 
ing: review, see In re Jeffress, 278: 
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recitals in deeds and wills evidence 
of mental capacity only where jury 
satisfied that grantor or testatrix 
gave directions for such recital. see 
MeNeil uv. MeNeill, YTSs presump- 
tioh against insanity, and when 
pleaded as defense in criminal pros- 
ecution burden on defendant, see 
Sov. Harris, 697: on plea of. test of 
criminal responsibility defined, ibid. : 
evidence of no more than temporary 
lapse of moral pereeption insufti- 
cient to establish, see S. ov. Farrell, 
S04. 


Insoelvency—Under Bankruptcy <Act, 


see Nranple v. Jackson, 335. 


Instructions—Duty of court to present 


every substantial and essential fea- 
ture of case, without special praver 
therefor, see MeNeill ve MeNeill, 
Vis: SN. Friddte, 258: when caveat 
where no confliet of testimony and 
no evidence of undue influence or 
mental incapacity, charge to jury to 
Answer issue in afrmative proper. 
see Tn ve Will of Hvans, 206: liti- 
gant desiring fuller or more detail- 
ed. must present prayers therefor, 
Woods v. Roadway ERapress, Tie., 
269: charge must conform where 
mneasure of damages prescribed in 
insurance policy, see Andres ov. 
Zus. Co,, 58385 upon particular phase 
of evidence, must state contentions 
of both parties, see Cab Co. uv. Sai- 
ders, 6260: which submits for jury’s 
consideration on meterial issue facts 
not in evidence, error, see Curlee v. 
Scales, T8388; formula “evidence tends 
to show” not expression of opinion. 
see Thompson v. Davis, T92; in erim- 
inal prosecutions charge must be 
construed contextually as a whole, 
see S, vr, Utley, 89: 8S. ¢. Hunt, 173; 
N. vu. Vicks, 884: 8S. v. Redfern, 561; 
S. tv. Harris, 697; S. v. Farrell, 804; 
fuilure to charge that one defendant 
might be found not guilty where 
jury recalled and corrections made, 
see NS, v. Hunt, 173: not mandatory 
to charge jury as to testimony of 
relatives, purties interested and de- 
fendants, both permissible, see 8S. v, 
MeNinnon, 160; that jury’s duty to 
serutinize testimony of defendants 
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and thereafter if they find defend- 
ant telling truth to give his evidence 
same weight as evidence of disinter- 
ested witness, ibid.; upon plea of 
self-defense defendant is entitled to 
have law as applied to facts ex- 
plained to jury, see S. vu. Miller, 
1s4: judge should constantly ob- 
serve cold neutrality of impartial- 
itv, see Soot. Auston, 208: in homi- 
cide where defendant offered no evi- 
dence and states evidence without 
mitigating circumstances, see S. v. 
Davis, 881; instructions in prosecu- 
tion for rape as to duty to return 
verdict of guilty. see S. ot. Vieks, 
384: on less degree of crime charged 
not necessary where no evidence of 
such degree, see S. v. Gregory, 415; 
erroneous charge as presupposing 
and intentional killing with deadly 
weapon. not cured by verdict of sec- 
ond degree murder, see S, vv. De- 
Graffenreid, 461: court not required 
to charge on subordinate features in 
absence of request, see S. vr. Cam- 
cron, 464: court’s charge on conten- 
tions of State and defendant not 
subject to exception where no un- 
fairness appears, ibid.; charge in 
libel and slander case complying 
with C. S., 564. see Gillis v. Tea Co., 
470: in assault prosecution failure 
to charge assault with deadly weap- 
on In permissible verdicts does not 
deprive jury of right to consider, 
see Nor Bentley, 563: on prosecu- 
tion for perjury and if jury satisfied 
with evidence of one witness they 
should return verdict of guilty. erro- 
neous, see N,v. Lill, T7113; where in- 
structions giving greater prominence 
to State’s case may amount to ex- 
pression of opinion and exception 
thereto. not broadside if made with 
mirticularity as to guide the court, 
see NSN. ov. Grainger, T16: in capital 
Case as to State’s contention of de- 
fendant’s conduct not improper, 
ibid.: in homicide that defendant 
must show mitigating circumstances 
by his own evidence, not prejudicial 
where no such circumstances in 
State’s evidence, ibid.; erroneous, 
on material aspect of criminal case 


Tnsurance 


Interstate Commerce 


not cured by correct statement of 
law in other portions of charge, see 
SN. ot. Kiecrbe, TT; on self-defense 
erroneous for court to state that de- 
fendant must show that he was free 
from blame when, ibid.. 

Mortgagee clauses: avoid- 
anee for breach of representation or 
warranty of sole) ownership, see 
Bank wo Tus. Co., 890; measure of 
damages, see Andrews wc. Ins. Co., 
O83: enncellation of certificates 
under group insurance, see Oreg- 
ory ov. dis, Co. 1+: rights of 
parties upon cancellation, see 
Abrams ve Tus, Co. 500: on hotel 
fixtures assigned as dower, division 
of all, see Smith ve. Smith, 488. 


Insurer—Clerk of court is, of funds 


of infants, see S. v. Sawyer, 102. 


Intent—Of testator in will, “Polar 


Star’ in construing, see Trust Co. v. 
Miller, 1: need not be in express 
terms and may be inferred, ibid.; 
felonious intent an essential element 
in breaking and entering with intent 
to steal. see S. w. Friddie, 258; in 
larceny 1s to deprive rightful owner 
of his property, see S. 1m. Epps, 741; 
like offenses as evidence of, NS. v. 
HTarris, 697. 


Interest—-Time and computation, see 


Sinith v. Smith, 483: allowed as 
damages in suit against publie offi- 
cers, When, see S.ou. Watson, 437. 


Intersections — At street crossings, 


right of way, see Cab Co. uv. San- 
ders, 626: violation of city speed 
ordinance at, only prima facie evi- 
dence of negligence, see Crone v. 
Fisher, 685: collision at, ibid. 
Emplovee’s ef- 
forts must aid in, for recovery un- 
der Federal Fair Labor Standards 
Act, see Horton v. Wilson & Co., 71; 
railroad right of way abandoned 
with approval of Interstate Com- 
merce Commission no longer subject 
to taxation, see Warren v. Maxwell, 
604. 


Intervening Negligence—Intervening 


and insulating, see Rattley v. Pow- 
ell, 134. 


Intoxicating Liquors — Construction 


and operation of statutes, see S. v. 
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Gray, 120: MeCotter v. Reel, 486; 
presumptions from possessiol, see 
S.or. Suddreth, G10: sale and pur- 
chase in general, Gray, 
120: indictment, see SN. vr. Suddreth, 
610; sufficieney of evidenee, see SN. vu. 
Gray, 120: S. v. Suddreth, 610; in- 
diectment for unlawful possession. 
time not of essenee, ibid: in war- 
‘ant for unlawful sale, transporta- 
tion and possession which amended 
in Superior Court as to sale, harm- 
less error Where general verdict is 
guilty. see Noo. AGT, 758. 

Stake—See Charlotte vt. 


see N.Y, 


Iron Cole, 
106. 

Issues-—Stipulation as to only one is- 
sue. sce Wingler ov. Miller, 153: 
proper issue in suit to impress 
realty for parol trust of partnership, 
see Thompson ve Davis, TH2. usual 
issue on plea of former jeopardy, 
S. iv. Davis, 54. 

Joinder—Of causes in proceeding to 
eondemn land for public purpose 
breach of contract may not be 
joined, see Dalton rv. Highway Com... 
406. 

Joint Tort-feasor—Common law recog- 
nized no right of contribution be- 
tween, see Charnoch v. Taylor, 360; 
our statute does not create contribu- 
tion between. when ler loci declicti 
gives none, fbid.; linbility of joint 
tort-feasors is) joint and = several, 
ibid.; enforeing contribution where 
plaintift’s right of action lost by 
lapse of time or extinguished by 
payment of judgment, see Godfrey 
ww Power Co.. G47; no contribution 
among. af common law. /bid. 

Judges-——Rights. powers and duties of 
regular, special and emergency 
judges, see S. v. Sareyer, 102: Shep- 


ard wv. Leonard, 110: special and 
elnergeney have no “in chambers” 


or “vyaeation’ jurisdiction, ibid.; 
special or emergency judges, having 
acquired jurisdiction at term, may 
hear out of term. wnune pro tine, 
ibid.; regular, except by statute or 
consent has no jurisdiction outside 
of county in which action pending, 
Tvid.; of Superior Court. review 
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ruling of clerk, see Iuse wv. Hd- 
wards, 158, 

Judgments — Nature and essentials: 
consent, see S. re. Griggs, 279: judg- 
ments by default. see Duplin County 
v. Wezel, 5381: operation and effect 
as res judicata, seo Crianon vt. Can- 
Won, GGA: Sample v. Jaekson, 335: 
land upon which lien attaches: life 
of lien, see Cheshire ve Drake. 377; 
void, a nullity, seo Butler v. Win- 
sfon, 421: procedure, direet and 
collateral attack, ibid; attack for 
surprise and excusable neglect. see 
Sov. O'Connor, 469: irregular, see 
Duplin County ve. Eezzell, 5381; for 
want of jurisdiction. see Noor. Nair 
ver, 102: judgment removing clerk 
of court from office. see SN, vt. Wat- 
son, 487: parties concluded, Park, 
fine. ve. Brinn, 502: judgments of 
Federal courts and of other states, 
see Hanipton v. Pulp Co,, 585: Can- 
non vv. Cannon, 664; foreign judg- 
ments, see Hat Ca. tv. Chizik, 371: 
on pleadings in favor of defendant 
on affirmative defeuse, see Lockhart 
vt. Lockhart, 123: of sale of contin- 
gent interest void where minors 
vnd unborn children interested and 
stened before guerdian’s appoint- 
ment, see Butler wv. Winston, 421; 
essential part of record, court will 
hotice errors therein, see Sarith v, 
Sinith, 485. ino rei binds the world, 
seo Cannon ve Canaon, 664: on sub- 
stituted service, in rent only, except 
divorcee action, see Southern Jills vu. 
Armestronvg, 495: in tax foreclosure 
suit a lien iv rem only, see Apex v, 
Templeton, 645: in action for re- 
newal of, pleading may ask for 
amendment so that judgment may 
speak the truth, see Curleet. 
Seales, 788; for subsistence without 
divorce survives judgment for abso- 
lute divoree, see Simmons v. Stim- 
mons, S41: in criminal actions 
where defendant’s name is inadvert- 
ently stated, see S. vr. Utley, 39. 


Judicial Question— Wisdom or im- 
policy of legislation not judicial 


question, see Raleigh v. Bank, 286. 
Judicial Sales—Validity and attack: 
title and rights of purchaser, see 
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Park, Ine. wv. Brinn, 502: raises 
a bid carrying execution sale beyond 
ten-year period do net prolong lite 
of lien of Judgment. see Cheshire v. 
Drake. 577. 

Jurisdiction—Want of, over subject 
nutter, parties or res renders judg- 
ment void, see S. v¢. Saieyver, 102: 
superior Court acts without, Su- 
preme Court acquires hone on ap- 
peal. see Shepard v. Leonard, 110; 
special judge holding court in one 
county has ve jurisdiction in matter 
pending in adjoining county, ibid. 

Justices of the Peace--Civil jurisdic- 
tion, see Hopkins vu. Barnhardt, G17: 
appeal from, defendants entitled to 
trial de nove in absence of appear- 
ance, see Poster Corp. vt. Davidson, 
M12: on appeal from. Superior 
Court's jurisdiction derivative only, 
sce Hopkins v. Barnhardt, 617. 

Juvenile Court—NSee Clerks of Court: 
judgment of, effective as to welfare 
of children subject to review by ap- 
peal, see In re Prevatt, 833) peti- 
tioner before. bound by judgment, 
though he failed to sign petition, 
ibid.; original jurisdiction of. delin- 
quent children, (bid. 

Laborers’ and Materialmen’s Liens— 
Proceedings to perfect. in general, 
see Moose v. Barrett, o2. 


Laches ~--- Defined and as defense 
against stale claim. see Stell v. 


Trust Co., 00. 

Landlord and Tenant-—Duty to repair 
premises, see Carter v. Realty Co.,. 
18S: liability for injuries from de- 
fective and wnsafe condition, see 
Steffan co Meischnan, 154: Carter v. 
Renlty Co. 188: slander of title, see 
Teras Co. vt. Holton, 497%. 

Lareceny—Elements of crime, see S. t. 
Cameron, 449: S. v. Epps. T41: pre- 
sumptions and burden of proof, see 
Nor. Cameron, 449: 8. cv. Holbrook, 
G22: S. 0. Hpps. T41: sufficiency of 
evidence and nonsuit. see S. v. Cam- 
eron, 449; 8S. v. Cameron, 464: in- 
structions, see S. rv. Epps, T41: ver- 
dict, see SN. v. Holbrook, 622: slan- 
derous per se, see Gillis vt. Tea Co., 
470, 


Ss 


Last Clear Chance—-Not applicable to 
licensee unless in apparently help- 
less condition, see Battle vu. RL R 
B95: Wilson wv. R. R., 407. 

Lease—-Long-term, on premises con- 
tracted to be leased plaintiff is such 
renunciation as to give plaintiff 
right to sue at once for damages, see 
Pappas v. Crist, 265. 

Legal Separation—aAs grounds for di- 
vorce includes judicial as well as 
voluntary separation, see Loekhart 
rn Loekhart, 559, 

Legislature—See General Assembly. 

Less Degree of Crime—Where no evi- 
dence of, court not required to 
Charge on, see S. vt. Gregory, 415; 
Where all evidenee tends to show 
greater crime, court is not required 
to instruct on less degree of crime, 
see SL ob. Nmith, 457: when permis- 
sible to convict of less degree of 
sime crime when there is evidence 
to support milder verdict, defendant 
entitled to have different views pre- 
sented to jury, see S. v. DeCraffen- 
reid, 461; verdict not disturbed on 
conviction of less degree of Same 
crime, evidence being of greater 
degree, S. ve Bentley, 568. 

Lex Fori—Lexr loci determines sub- 
stantive rights and lex fori remedy 
and procedure, see Charnock v. Tay- 
lor, 360: Baird wv. Baird, 730. 

Libel and Slander—Words actionable 
per se, see Gillis v. Tea Co., 470; 
publication, ibid. ; sufficiency of evi- 
dence and nonsuit, ibid.; instrue- 
tions, ibid. 

Licehse—To sell wine and beer, see 
HeCotter v. Reel, 486. 

Licensee—On_ railroad track cannot 
recover unless in apparently help- 
less condition, see Battle wv. R. R.., 
jue, 

Lien—Of mortgage not affected by 
discharge in bankruptey, see Smith 
v. Bank, 249; of judgment on realty 
is for ten years from date of judg- 
ment and ceases to exist at the end 
of that time, see Cheshire v. Drake, 
Pet7: judgments in tax foreclosure 
suits fv rem only, see Aper v. Tem- 
pleton, 645. 
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Limitation of <Actions—Applicability 
to sovereign, see Raleigh vu. Bank, 
286: on note under seal, ten vears, 
seo Lee v. Chambice, 146; against 
surety on note under seal, three 
vears, ibid. ¢ paving assessment. ten 
years, see Raleigh aw Bank, 286: 
for fraud. see Small ov. Dorsett, 
T54: acerual of right of action and 
time from whieh statute begins: in 
general, see Small v. Dorsett. T54: 
fiduciary relationships, ibid.; plead- 
ings, see Perry v. Trust Co., 642; 
burden of proof, see Lee vt. Cham- 
blec, 146. 

Limitations—Cross executory, in will, 
see Trust Co. +. Miller, 1. 


Liquor Laws—Conspiraey to violate, 
sufficiency of evidence. see SS. v. 
Lippard, 167. See Intoxicating 
Liquors. 


Lookout—Small child near highway. 
extra lookout is required, see Voke- 
ley vt. Kearns, 196. 

Lottery—-Sale of tickets, see S. tv. 
Davis, 54, 

Malice--Presumed from use of deadly 
wenpon, see S. v. Davis, 881: 8. «. 
Prince, 3892, and see Homicide. 

Militia and Militiamen-—-Defined, see 
Tn re Yelton, 845. 

Manager—Defined, see Gillis vr. Tea 
Co, 470. 

Mandimus—-Nature and grounds of 
writ. in general, see Ralcigh v. Pub- 
lie School System, 316: Warren v. 
Maricell, 604: ministerial or legal 
duty. see Warren v. Maxiecil, 604; 
discretionary duty, ib/id.: to compel 
levy of tax, see Ralcigh +. Public 
School Systen., 316: Warren v. Maz- 
well, 604: operation, see Southern 
Mills, Tne. v. Armeatrong, 495. 

Manslaughter —- Involuntary: driving 
while intoxicated and failure to 
give signals not sufficient to sus- 
tain. unless causal relation between 
act and death, see &. v. Lowery, 598. 

Master and Servant — Relationship: 
termination, in general, see Malever 


tr. Jewelry Co. 148: course of 
employment. scope of authority, 


see Gillis v. Tea Co., 470; nature 
and eonstruction of compensation 
aet, in general, see Barber v. Minges, 
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213; Branham ve Pavel Co., 238; 
injuries compensable. in general, 
see Brauhane vc. Panel Co,, 2838; 
diseases, see Barber v. Minges, 213; 
whether accident “arises out of em- 
ployment,” ibid.; whether accident 
arises in course of employment, 
ibid.; nature and funetions of In- 


dustrial Commission in general, 
ibid.; notice and filing of claim, 


ibid.; form and rendition of award, 
see Branham vc. Panel Co., 233: con- 
struction of Wage snd Hour Act, see 
Horton vc. Wilson & Co.. T1: em- 
ployvees within Wage and Hour Act, 
ibid.; Pye vr. Atlantie Coe.. 92: proof 
of general employment alone not 
sufficient to charge employer under 
doctrine of respondeat superior, see 
Salmon wv. Pearce, 587, 

Marital Rights—-Neither husband nor 
wife may exclude the other from 
their home, see Stane vr. Guion, 831. 

Mental Capacity—-Presumption of, in 
executing deed, see Duris r. Davis, 
36; presumption of continuous men- 
tal capacity, ibid.; recitals in deeds 
and wills evidence of. only where 
jury satisfied that grantor or testa- 
tor gave directions for such recital, 
see VMeNeill v. MeNeill, 17s. 

Minerals and Mines—-Title, see Vance 
vt. Gui, 409: possession, ibid. 

Minors—-Funds of. in hands of courts, 
see NS. vr. Saaryer, 102: on or near 
traveled street or highway auto 
driver must exercise what care, see 
Yokeley uv. Nearns, 196: court will 
not permit issue of devisarit vel non 
to be determined by consent where 
some are infants, see Butler ve. Win- 
ston, 421; must be represented by 
guardian or next friend. jibid.; 
though served, must be represented 
by guardian, otherwise judgment 
not binding. see Park, Ine. rv. Brinn, 
002; liability for injury to, from 
attractive nuisances, see Hedgepath 
v. Durkan, 822+ welfare of, subject 
to jurisdiction of juvenile courts, 
see In re Prevatt, 833: criminal 
assault of. see S. v. Tyson, 492. 

Misdemeanor—Assault with intent to 
kill is at most a, see S. 7. Gregory, 
415. 
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Misjoinder—Of causes, may be reme- 
died by motion but not misjoinder 
of chuses and parties, see Southeru 
Mills ve. Yarn Co, 409. 

Miscarringe-—See S. ve. Dilliard, 446, 

Mistrial--In capital case ordered with- 
out consent of accused only in cases 
of necessity for ends of justice, sec 
S. ou. dfarris, OO. 

Money Order—Superintendent of tele- 
grapl company may testify as to, 
sent from his office, see S. uv. Lip- 
pard, AWE. 

Mortgages-—Substitution of trustees, 
see Thoaipson vo Seatt, Comer, 340: 
trustees, power to stop publication, 
see Sith vw. Banh. 249: rights of 
jrtvfies upon assignment, fbid.; 
aequisition of tithe by mortgagee 
through tax foreclosure, see Ntell 
tu. Pruséf$ €o., 550: payment and 
satisfaction. see Smith ov. Bank, 249: 
parties in action to foreclose, /bid.; 
advertisement and notice, ibid.; 
deficiency and personal liability, 
ibid, 

Mortgagor and Mortgagee—Presump- 
tion of fraud by dealings between, 
on complaint of party in power of 
other, see WMeNetil ve. MeNeill, 1733 
action by mortgagee to recover on 
insurance policy, existence of an- 
other mortgage, see Bank ve Ins. Co., 
390). 

Motions. -In cause, action in Superior 
Court always subject to, see Shep- 
ard vs. Leonard, 110: motion to 
strike. testimony given without ob- 
jection. discretionary and not. re- 
viewable, see S.or. Herndon, 208: 
motion in arrest of judgment origi- 
nally made in Supreme Court grant- 
ed ouly when fatal error or defect 
appears on face of record, see SN. tv. 
MeNeon, 404: motion to strike af- 
firmative allegations. see S. rv. Wat- 
sou, 437: motion in arrest of judg- 
ment not allowed on conviction of 
assault with deadly weapon after 
acquittal of assault doing serious 
injury, see S. or. Bentley, 5635 mo- 
tion to quash not made before plea 
of not euilty. discretionary, see 8, 
a, Suddreth, 610. 


Negligence 


Motor Vehicles—Service of process on 


nonresident, affidavit required, see 
Propst vt. Truehing Co., 490. 


Municipal Corporations —- See Ordi- 


hances; powers and frunetions in 
general, Legislative control and su- 
pervision, see Parsons reo Wright, 
020: Tunsucker vy. Winboriue, G0; 
Brown v. Comrs., T445 private pow- 
ers, see Brown vc. Comers., T442 per- 
sonal liability of its officers, jbid.; 
streets and sidewalks, see Brooches 
eo Muirhead. 227: Parsons vt. 
Wright, 620: obstructions in strects, 
ibid.; power to make improvements, 
see Dudley wv. Charlotte, 68S: lien 
aud enforcement of assessment, sec 
Raleigh wv Banh, 286: Raleigh ov. 
Public School System, 816: nature 
nud extent of municipal police 
power in general, seo Nuddreth ov. 
Charlotte, O80: regulations relating 
to publie safety and health, ibid.; 
Dudley ve. Charlotte, 688+ authority 
of officers over Issitance of Licenses 
to sell wine or beer, see VeCottcr 
tb Reel, 480. 


Murder—See ITWomicide: degrees of. 


see NS. ot. Burrage, 129; killing not 
intentional, ibid.; evidence sufficient 
which shows deceased shot by pistol 
of one defendant fell at shot and 
died shortly thereafter, see oN. ¢, 
MeKinnon, 160, 


Navigable Waters—Roanoke River ax 


such, see diampton wt. Pulp Co., 585: 
public has right of fishery in, ibid. 
In general, see Hiatt v. 
Ritter, 262: dangerous condition, 
see Benton wv. Building Co., SOO? in- 
vitees and licensees, ibid.; attrae- 
tive nuisances, see Hedgyepath ov. 
Durhaw, S22: proximate cuuse, in 
general, see dis. Co. vr. Stadiem, 49; 
Rattley vr. Powell, (A: Carter v., 
Realty Co. Ws: Smith vw. Whitley, 
ned: Hiatt vr. Ritter, 262; Morrison 
av, Cannon Mills Co., 387+ concurrent. 
negligence, see Rattley uv. Porrell, 
184: Bailey v. R. R., 244: Interven- 
ing negligence, see Rattley rv. Powell, 
134: last clear chance, see Bailey v. 
R. OR. 244: Battle vo. RL Ri BON: 
Wilson uv. R. R., 407: pleadings, see 
Charlotte uv. Cole, 106; Tus. Co. a. 
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Stadiem, 49; sufficiency of evidence 
and nonsuit on issue of negligence, 
see Steffan vu. Meiselman, 164: Hiatt 
vt. Ritter, 262: Gibbs rv. Russ, 349: 
Morrison v. Cannon AMills Co... 387: 
Salmon wv. Pearce, d8T:. Beuton v. 
Building Co., 809: Hedgepath et. 
Durham, S822: on issue of contribu. 
tory negligence, see Ross vo Grey- 
hound Corp.,, 239: Bailey vr. Ro R., 
P44: Crone v. Fisher, Go: res ipsa 
loquitur, see Sinith v. Whitley, 534: 
instructions, see Ross vr. Greyhound 
Corp., 239: landlord liable to tenant 
for malicious misuse of his own 
property and instrumentalities 
thereon, see Steffan v. Meiselman, 
154: gross and malicious in tort 
witrrant recovery of profits where 
ascertainable, ibid.; | Workmen's 
Compensation Act deals with risk 
of employment including negligence 
in field of industrial accident only, 
see Barber vt. Minges, 218+ not nee- 
essarily culpable by unintentional 
violation of traffic law unless act 
dangerous in itself, see S, vr. Loir- 
ery. 598: failure to present argu- 
ment that there was insufficient evi- 
dence of, tantamount to admission 
of sufficient evidence, see Crone vt. 
Fisher, 6385: violation of city speed 
ordinanee prima facie only and not 
negligence per sec, ibid.; in another 
state upon trial here governed by 
ler loci delieto, procedure by ler 
fori, see Baird v. Baird, 730% fact. 
that driver of automobile falls 
asleep sufficient to make out prinia 
facie ease of, ibid. 


New Trial—Motion for discretionary 


nnd not reviewable, see SS. v. MVe- 
Ninnon, 160, 


Next Friend—Snit by. court will not 


make decree where next friend or 
his attorney has adverse interest. 
see Butler v. Winston, 421: eannot 
consent to judgment without inves- 
tigation and approval of court, ibid. 


Next of Kin—Title of deceased person 


does not rest in, see NSvipes tv. ds- 
tates Admr.. T7762 has right of action 
for distributive share against ad- 
ministrator but not against admin- 
istrator’s administrator, ibid. 
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Night Driving--Care necessary for, 


see Allen @. Bottling Co... 118. 


Nonresident—sService of process on, 


see Propst ve. Truehking €o., 490; 
service by publication valid) only in 
‘orem proceedings. except for di- 
vorce, see Noutheri Wills vo Aria- 
strong, 495: substituted serviee on, 
only where property within jurisdic- 
tion, ibid. 


Nonsnuit—After all evidence of both 


sides, see Gregory wu. fits. Co,, 124; 
test sufficiency of evidence and is 
Qiways question of law. see Ward 
rm, Nath, 141. property denied 
where landlord deliberately allowed 
defective plumbing on premises, sce 
Nteffan oe. Meiselnan, 154: judg- 
ment of. proper where tenant in- 
jured on stairway by misjudging 
her step and falling, see Carter or. 
Realty Co,, Ws: in taxpayer's suit 
against county commissioners awnd 
treasurer for excess silary paid 
treasurer, no bad faith nonsuit 
proper as to commissioners, see 
AM vioStansbury, 198: where small 
Child near highway, attempting to 
cross, automobile Coes net use extre 
care, nonsult Improper, see Vokeley 
ve Kearas, 196: in caveat to will 
motion for, or request for directed 
verdict. will be disallowed, see Ju re 
Will of Evans, 206: evidence taken 
in light most favorable to plaintiff, 
he is entitled to benefit of every in- 
ference, see Wingler veo Willer, 155 
Ross ov. Greyhound Corp, 289: 
proper where pleintiff's evidence 
shows that his own negligence was 
proximate cause and plaintiff's neg- 
ligence need not be sole proximate 
cause, seo Bailey vw. RL PR. 244: mo- 
tion for. after evidence of both sides 
offered. defendant's evidence unless 
favorable to plaintiff, not considered 
except when not in conflict it miaw 
be used to clarify or explain, see 
Pappas v. Crist, 265: where defend- 
ant in auto aecident confronted with 
sudden emergency. injury to guest 
passenger properly nonsuited, see 
OReilly vu. Barbee, 282: where only 
evidence sustains is incompetent 
but admitted, on appeal from re- 
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fusal to nonsuit trial court will 
not be overruled, see Gibbs vc. Russ, 
349: in ejectment both parties hay- 
ing same source of title where de- 
scription relied on by defendants 
does not identify locus thooquoe as 
land conveyed them. nonsuit error 
see Peel ov. Calais, 38608: proper 
where plaintiff injured in delivering 
dangerous substance by truck, see 
Morrison v. Cannon Mills Co. 3887: 
erroneous in action on insurance 
policy by mortgagee on question of 
sole ownership, see Bank v. Dus. Co. 
3800: charge of larceny is slanderous 
and actionable per se. see Gillis v. 
Tea Co,, 470: motion for, after all 
evidence court considers only that 
favorable to plaintiff, see Stel? rv. 
Trust Co,, 550: principal not respon- 
~ible for personal injuries by agent 
or negligent operation of automo- 
bile, see Nalinoa ve. Pearce, SST: evi- 
dence in light most favorable to 
plaintiff, see Crone wv Fisher, 685; 
involuntary on ground of contribu- 
tory negligence cannot be rendered 
unless evidence so clear as to leave 
no other inference, ibid.; collision at 
street intersection denial of nonsuit 
proper on evidence, ibid.; motion 
for, properly overruled where evi- 
dence of parol trust for benefit of 
partnership, see Thompson ve. Davis, 
792: properly allowed in suit for 
negligence where step down at 
entrance of store. see Benton v. 
Building Co, 809, properly allowed 
where agreement for support of par- 
ent made in consideration of deed to 
children, see Gerringer ve Gerringer, 
SIS: properly allowed in attractive 
nuisance case where child drowned 
in temporary pond in city caused by 
stopped drain, see Hedgepath ov. 
Durham, S22: In criminal prosecu- 
tions, evidence most favorable to 
State, see Sov. WeNinnon, 160: de- 
med where any evidence tending to 
prove fact in issne, see N. vr. Boyd, 
7. where complete defense estab- 
lished by State case motion to be 
allowed, fbid.: on motion for. at 
close of defendant's evidence all 
evidence tending to sustain convic- 


NUISRHEES 


tien must be considered, see S. vt. 
UNelinnon, 160: for use of property 
for prostitution, evidence sufficient, 
see NSN. oe. dervdon, 208% prosecution 
for seduction where circumstantial 
evidence Supports prosecutrix, non- 
sait Taproper, see S. vr. NSarith, 199: 
prosecution for felonious slaying by 
tutomobile nohsuited where ho cau- 
sal relation shown between drunken 
adriving and death, see S. vr. Lowers, 
29S: proper in indictment for pos- 
session of intoxicating liquers un- 
der facts of this case, see Nl ov. 
Nuddreth, O10: failure to renew mo- 
tion at end of all evidence waives 
first motion, see S. w. Hpps. 741: 
evidence of accomplice sufficient to 
justify refusal of motion for, see 
SN, Rising, TAT. 


North Carolina Workmen’s Compensa- 


tion Act—-See Barber v. Minges, 
218: Branham ve Panel Co., 288. 


Note—-Under seal, suit on prima facie 


case, see Lee rv. Chanrblee, 146: ac- 
tion on note secured by chattel 
mortgage against makers of note 
and possessor or chattel. chief relief 
collection of debt, see Cherrolct Co.. 
fuce.v, Cahoon, 375: suit on promis- 
sory. Which appears on face as per- 
sonal transaction between partners, 
see Ripple tv. Stevenson, 2s4. par- 
ties may agree for payment in cer- 
tain manner, £e., out of partieular 
fund. by foreclosure of collateral, 
from rents collected which may be 
proven by parol, ibid. 

Niisance, interfering with 
Inigration of fish, see fampton tv. 
Pulp Co. 585: pollution of streams, 
ibid.; actions for damages, acts and 
conditions constituting public nui- 
sance as to streams, (bid. : improper 
use of public places, see Dudley vr. 
Charlotte, 63s, 


Nine Pro Tune—See Shepard v. Leon- 


ard, WO: Butler vw. Winston, 421. 


Officers’ Commission in Army and 


Navy. -May be accepted by public 
officer without violating Constitu- 
tion, see Ti re Velton, 845. 


Offset—-Suit by distributee against ad- 


ministrater offset pleaded by admin- 
istrafor. plea of statute of limita- 
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re 


tions available to distributee, see 
Perry v. Trust Co., 642. 
Ordinanee—Presumption in favor of 
validity. see Suddreth v. Charlotte, 
630: not necessarily invalid on ac- 
count of pecuniary injury imposed 
on those regulated thereunder, ibid.; 
injunction will not lie to restrain 
enforcement of invalid ordinance, 
ibid.; violation of ordinance against 
speed printa facie only not negli- 


gence per se, see Crone tv. Fisher, 
635. 
Parent and Child—Conveyanee by 


parent to child in consideration of 
support, see Gerringer v. Gerringer, 
S18, 


Parking—On highway, see Allen wv. 
Bottling Ce,, 118. 
Parks-—-Land for, may be acquired 


and used by city in absence of cove- 
nants or restrictions in deeds to 
contrary, see Dudley uv. Charlotte, 
638; no evidence in this case use of 
lands acquired for, will constitute 
nt nuisanee, ibid. 

Parol Nvidence—Agreement of parties 
to pay note in certain manner prov- 
able by parol, see Ripple vt. Steven- 
son, 284, 

Parties—Necessary in suit for pen- 
‘lty. see Hopkins v. Barnharadt, G17 ; 
joinder of additional parties: sub- 
stitution of parties, see Snipes v. 
states Admyr., T76; failure of party 
to testify, standing alone, is nothing 
except when case is such that ealls 
for explanation, see MeNeill v. Jfe- 
Neill, 178: trustee in mortgage nec- 
essary and proper. in foreclosure, see 
Smith vw. Bank, 249: agreements be- 
tween, in probate matters do not 
bind court but do bind parties there- 
to, see 8S. tv. Griggs, 279: agreement 
not to sue. or to withdraw defense 
or to waive objection to forum, 
binding and eourt may sanction, 
ibid.; who have been served, bound 
by the judgment, see Park, Tne. v. 
Brinn, 502+ adoption proceeding is 
conclusive on parties and privies, 
see Locke ve Merrich, 799. 

Partition—DPartition by exchange of 
deeds, see Duchett ve Luda. 356. 
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Partnuership—Detined, see Rothrock v. 
Naylor, T$2; evidenee and proof of 
the relationship, see Gibbs vr. Russ, 
8490: Rothrock ve Naylor, TS2: firm 
property and business, see Thontp- 
sone, Dervis, T92) actions between 
partners, see Ripple vr. Stevenson, 
2st: Thompson or. Davis, TO2: 
representation of firm by partner, 
see Pappas tv. Crist, 2652 actions 
against partnerships, see Gibbs vt. 
Russ, 349: evidence of personal 
conversation with deceased partner, 
see Wingler vv. Miller, 15: parol 
trust to establish, when title taken 
in neme of one partner and wife, 
see Thompson or Dervis, T2: in 
suit to establish parol trust what 
evidence of partnership affairs, ibid. 

yaAssenger—-On bus asked by driver to 
alight to allow others to get off, and 
injured, nonsuit denied, see Ross vr, 
Greyhound Corp,, 239: may not re- 
cover for injury where defendant 
econtfrouted with emergency, see 
ORely ve. Barbee, 282: transport- 
ing for hire, regulation of, preroga- 
tive of Legislature and may be dele- 
gated to municipality. see Suddreth 
vt, Charlotte, 630. 

Penalties—<Actions, see Hopkins v. 
Barvuhardt, 617: justice of the peace 
has no jurisdiction in action for 
penalty plus attorney’s fees, (bid. 

Pendente Lite—Alimony. see Phillips 
t. Phillips, 276. 

Perjury—Prosecution and punishment, 
see SN, v. Hill, 717. 

Permanent Employment—Implies con- 
tract for indefinite general hiring, 
see Malever uv. Jeiclry Co., 148. 

Personal Services—Rendered in com- 
pliance with oral contract to give or 
devise land will support an action 
for services rendered, see Daughtri 
v, Daughtry. 528. 

Photograph—As evicenee in suit for 
auto collision incompetent where 
not shown to be true representation 
of wreck nor how witness would 
have used same, see Woods rv. Road- 
way Eppress, Tne, 269, 

Plea in Bar—Effeet on action and ref- 
erence, see Leach v. Quinn, 27: not 
to be overthrown by demurrer, see 


Police Power 
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Bucrs v. Byers, 85; in face of, party 
in wrong cannot obtain divorce, see 
Pharr v. Pharr, 115; former jeop- 
ardy as plea in bar, sce SX. vt. Davis, 
dD. 


Pleadings—Need not negative defense 


in advance, see Byers v. Bycrs, 85; 
liberally construed, Dickeshects tv. 
Taylor, 540; Corbett v. Lumber Co., 
704; contents in general, see Chason 
vt. Marley, T3838: counterclaims, set- 
offs, and cross complaints, see Perry 
e. Trust Co. O42; Apes v. Temple- 
fou, 645: demurrer, in general. see 
dius. Co. uv. NStadiem, 4935 Dicken- 
sheets tv. Taylor, 570: Corbett v. 
Lumber Co... 704: Byers vc. Byers, 
So: Pharr uw. Pharr, 115; Richard- 
son tv. Storage Co., 844: Hopkins v, 
Barvhardt, 617; for failure of com- 
plaint to state cause of action. see 
Charlotte vy Cole, 106: Richardson 
vr. Storage Co,, 844: Hat Co. v. 
Chizik, 871: Teras Co. v. Holton, 
497: Hunsuchker ve Winborne, 650; 
Corbett ve Limber Co., T+: for mis- 
joinder of parties and causes, see 
Southern Mills, Ine. ve. Yarn Co.,, 
479: Corbett vc. Lunber Co., TO4: 
Curice v. Seales, TS8; office and ef- 
fect of demurrer, see Southern 
Mills, Tine. vt. Yarn Co,, 47935 amend- 
ment before trial: amendment by 
trial court, see Byers uv. Byers, & 1% 
Pharr ov. Pharr, Ws: Propst wv. 
Trucking Co,, A980: Siipes vt. Festates 
Adimr., 776: Curlee ve Seales, T88; 
Thompson vy. Davis, T02: Bank wu. 
Sturgill, S25: judgment on plead- 
ings, see Lockhart cv. Lockhart, 123: 
motions fo strike, see Apex vr. Tem- 
pieton, 645: Chason ve Marley. T38% 
to supply lost pleading or paper, 
seo Park, Ine. t. Brinn, S02. 


“Polar Star’—In construction of will. 


see Viller vu. Trust Co. 1. 

Licensing and control 
of taxicabs is a, see Suddreth vv. 
Charlotte. 680: regulation and use 
ef public streets and roads: ibid.: 
regulation of tourist camps. ete., is 
exercise of, sce S. ve. Campbell, 828. 


Possession—No person in, can be 


dispossessed by judgment in eject- 
ment unless a party, see Stone v. 


Guionw, S381; of implements for 
housebreaking, effect. see SN. uv. Boyd, 
TO: recent, of fruits of erime justi- 
ties inference of guilty, see S. v. 
Holbrook, 622: recent possession, de- 
fined. @bid.; larceny, presumption 
from possession, see NX. ¢. Npps, T413 
possession of intoxicants, see SN, or, 
Nuddreth, G10. 


Prejudicial Krror--Is denial of sub- 


stuntial right and appealable, see 
Gillis ve. Tea Co., 470. 


Presumptions—-Will against intestacy 


and in favor of first taker, see 
Trust Co. uv. Miller, 1: mental ca- 
pacity. see Davis ve Daris, 36; 
that valuable services within fam- 
ily gratuitous but not against 
daughter-in-law or. son-in-law. see 
Francis «. Francis, AOL: owner of 
surface rights also owns mineral 
rights, see Paree vt. Guy, 409; that 
deed intended to convey something, 
see Duckett ev. Luda, 356: irrebutta- 
ble, of loss or injury to property 
owner, Where street obstructed, see 
Broochs vw. Muirhead, 227. of fraud 
on complaint of party in power 
or other where relations of trus- 
tee and cestui que trust, attor- 
nev and «client. mortgagor and mort- 
gugee, guardian and ward, principal 
and agent. see WeNeil ve. MeNeill, 
17S: where municipal officers pass 
on licenses, see MeCotter vu. Reel, 
486: in favor of pleader, see Dicken- 
shects re Taylor, 570: Corbett ov. 
Luinber Co. TOA anime rerocand? 
presumed in case of duplicate wills 
where one in possession of testator 
not found, see fu re Will of Wall, 
eOl: of law indicative of mandatory 
deduction. (bids in favor of validity 
of ordinance or act exercising po- 
lice power, see Suddreth vv. Char- 
lotte, 680; that sufficient evidence to 
sustain court’s finding as to aban- 
donment of minor child, see Loeke 
te Merrick, 799: a party enters into 
possession of land pursuant to his 
right without regard to motive, see 
Wisstead vr. Woolard, 814: of actual 
ouster where one tenant in common 
holds adversely for twenty years 
receiving rents and = profits and 
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Claiming land, see Winstead +. 
Woolard, 814; none of fraud or un- 
due influence from mere relation of 
parent and child, see Gerringer «. 
Gerringer, 818; where record fails 
to show plea by defendant to indict- 
ment, presumption for regularity, 
see S, nr, MeNinuon, 160: of suffi- 
cient findings support ruling where 
no findings made, see N,v. Griggs, 
279; of murder in second degree 
from use of deadly weapon and bur- 
den on defendant to show man- 
slaughter, see S. vu. Davis, 8815 8S. ev. 
Prinee, 392: on plea of not guilty 
rises presumption of innocence, see 
NS. ou. Davis, 3881; on appeal that 
jury obeyed instructions, see S. v. 
Vicks, 384: on plea of guilty that 
offense committed in county alleged 
in indictment, see NSN. wv. MekKecon, 
404; of guilt from recent possession 
of stolen goods, see NS. tv. ffolbrook, 
622: 8S. vr. Epps, 741: upon admis- 
sion of proof of intentional killing 
with deadly weapon, or unlawful 
killing and malice. see S. vw. De- 
rraffenreid, 4615 steps necessary to 
invoke aid or legal presumptions of 
murder and manslaughter must 
first be taken by State, jbid.; of 
innocence and sanity is for accused, 
see S.ov. Harris, 697: where infen- 
tional killing with deadly wenpon 
and mitigating circumstances as ex- 
euse, see &. vo. Grainger, 716. 


Prima Facie—Confession voluntary. 


see S. ov. Grass, 31. 


Prineipal and Agent—-Fividence and 


proof of ageney, see Nalian ov. 
Pearee, S87: powers and authority 
of agent as to Hability of principal, 
see Pussell co. Cutshall, 8538 > ability 
of agent: necessity of proof of 
agency, see Salnion or. Pearce, OST; 
presumption of fraud by dealings 
between, on complaint of party in 
power of other, see MeNeill vu. Me- 
Neill, 178: acts of agent whieh bind 
principal, see Gillis v. Tea Co,, 470. 


Principal and Surety—Bonds for pub- 


lic and private construction : Com- 
promise and settlement, see Electric 
Supply Co. vt. Burgess, OT: parties 
and pleadings, see NS. ot. Niranson, 


442; evidence, see Lee vv. Chamblee, 
146; summary proceedings on bonds, 
see Sor. Sayer, L022: 8. 7. Siean- 
son, 442. 

Private Prosecution—-Diseretionary to 
permit private counsel to assist so- 
licitor, see SS, v. Lippard, 167, 

Probate—Clerk Superior Court has 
exclusive jurisdiction of. but Supe- 
rior Court in term is by statute 
forum for settlement of controver- 
sies over estates, see S. ow. Griggs, 
279. 

Process-—Form and requisites, see 
Southern Mills, Ine, vc. Armstrong, 
495: issuance and time of service, 
sec Raleigh vt. Bank, 286: Gree v. 
Chrismon, T24: defeetive process 
and amendment, see Propst v. 
Trucking Co., 490: Green vo Chris- 
won, T24; Land Bank wv. Aycock, 
S37: service by publication, see 
Nouthern Wills, Ine ue. Arnistrony, 
495: service on nonresident auto- 
mobile owners: proof of service, see 
Propst vw Trucking Co., 490; defec- 
tive service, see Southern Mills, Lire., 
v. Araistrong, 4052 alias and pliuries, 
see Park, Ine. v. Brinn. 502: Green 
v. Chrisnion, T24. 

Profits—-Sharing of, is one test of 
partnership, see Rothrock vo Naylor, 
782: recovery of, allowable in tort 
actions for malicious or gross negli- 
gence, see Steffan v. Weiselman, 154. 

Promise—Original or eollateral under 
statute of frands is to be determined 
by circumstances, situation of par- 
ties and objeets and is for jury, see 
Farmers Federation, Ine. vu. Morris, 
467. 

Property—Using for prostitution, see 
Sou. Herndon, 208. 

Prostitution—Sufficiency of evidence. 
see S, ov. Herudon, 208. 

Proximate Cause—Defined. see Jns, 
Co, v. Stadiem, 49: Rattley ve. Poir- 
eH, 4: Smith «. Whitley. 584: 
negligence followec. by injury. cre- 
ates no Hability unless negligent 
aet was proximate cause of injury, 
see Carter rv. Realty Co,, 188: 
Where  plaintiff’s evidence shows 
that his own negligence was, 
nnd plaintiff’s negligence need not 
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be sole proximate cause, see Bailey 
vt, R. R., 244; is a requisite for ac- 
tionable negligence and foreseeable 
injury is a requisite of proximate 
cause, see Hiatt v. Ritter, 262. 

Public Amusements—Duties to pa- 
trons and publie, see Hiatt v. Ritter, 
262. 

Publication—Secondary in libel and 
slander, see Gillis v. Tea Co., 470. 
Public Improvements—Action to fore- 
close Jien for street improvements, 
il instullments, ten years overdue 
when action brought, are barred by 
statute of limitation and no part of 
proceeds of sale can be used for 
that purpose, see Raleigh v. Bank, 
2S: assessments for, may be spe- 
cles of tax but are not taxes as gen- 
erally understood in Constifution, 
ibid.; Jands of school committee of 
county, used exclusively for school 
purposes, liable for assessment for 
street improvements by city. see 
Raleigh v. Public Nehool System, 
316; unless funds available man- 
dawius proper to compel school au- 

thorities to raise funds for, ibid. 
Public Moneys—Loss of by fire, theft 
and embezzlement not exeused, see 
S. vc. Saicyer, 102. 
Publie Nuisance — Obstruction of 
streets and alleys is a, presumption 
of damage, see Broocks uv. Muirhead, 


2. 

Public Office—-Abolished, effect. see 
Brown vw. Caomrs., T44: rule that 
person may not hold but one office 
at one time, see In re Yelton, 845; 
duties, authority and compensation, 
seo Hill t. Stansbury, 198: Brewer 
ve. Conirs,, 744: tenure and remoyal, 
seo Brows wv. Comsrs., T44: liability 
to State of public in general: for 
milfeasance, misfeasanee or non- 
feasance, see Nov. Sivansou, 442: 
for withholding public funds: civil 
liability to individuals. see SS. 4v. 
Naiever. 102: Hill vy. Ntanusbury, 
95: Sc. ev. Watson, 487: 8. rv. Siwan- 
sou, 442: accept office with salary 
cum onerc, not entitled to additional 
silary for extra work, see JPill vr. 
Stansbury, 198: authority of suc- 
cessor to sue for records, money 


detained and damages, see S. vt. 
Watson, 487; in suit against inter- 
est ullowed as damages in, ibid. 

Public Schools-—See Schools. 

Pulp Mill—Discharge from as nui- 
sance and fishing rights, see Hamp- 
ton vt. Pulp Co., 535. 

Railroads—Accidents at crossings, see 
Bailey v. R. R., 244; doctrine of 
last clear chance, ibid.; Battle v. 
R. R., 395: Wilson v. R. R., 407; 
contributory negligence as proxi- 
mate cause of injury, see Bailey v. 
R. Rk. 244: appeals from Utilities 
Commission, see Warren v. R. R., 
S43: not liable for negligence of 
licensee uniess in apparently help- 
less condition, see Battle v. R. R., 
395: tractor stalled on track. lia- 
bility under last clear chance, see 
Wilson v. R. FR. 407. 

Rape—Sufficiency of evidence, see 8. 
a. Vieks, 384: instructions, ibid.; 
carnal kuowledge of female between 
12 and 16 vears. see S, v. Barley, 
210; less degree of crime, see S. v. 
Tysou, 492: failure to charge that 
ohe defendant might be found not 
euilty where jury at once recalled. 
correction miude, see S. v. Hunt. 
173. 

Rationing Order—Freezing sales of 
new automobiles, see Shelton «v,. 
Motor Co., 68. 

Reasonable Doubt—Doctrine of, ap- 
plied in favor of accused, never 
against him, 8. v. Harris, 697. 

Receiving Stolen Goods—Knowledge 
and felonious intent, see 8. vt. O.ren- 
dine, 659: sufficiency of evidence, 
ivbid.: on indictment for larceny 
and. verdict of guilty of Jarceny is 
acquittal on receiving, see S. vw. 
Tfolbrook, 622. 

Record—On appeal mimeographed 
transcript. accuracy and authentic- 
ity not being questioned, as evidence 
on subsequent trial of same case 
competent to impeach witness. see 
S.ov. DeGraffenreid, 461. 

Recorder's Courts—No conflict in ju- 
risdiction with Superior Court on 
indictment for possession of intoxi- 
cuts, see SN. ve. Suddreth, 610. 
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Recrimination—Recognized in divorce 
action may set up as defense in bar, 
see Pharr v. Pharr, 15. 

Referee’s Report—Amendments to 
pleadings after filing, and after ex- 
ceptions to, see Bank wv. Sturgill, 
825. 

Reference—Compulsory reference, see 

Leach v,. Quinn, 27: pleas in bar, 
ibid.; consent reference, see Harri- 
sonov, Darden, 864; exceptions and 
preservation of grounds of review, 
see Leach v. Quinn, 27: Chesson v. 
Container Co,, 878; right to jury 
trial, see Chesson vr, Container Co.. 
378. 

Refusal—Of gift by devise, see Orford 
Orphanage vy Kittrell, 427, 

Registration—Priorities in registra- 
tion, Torrens Law, see Harrison v. 
Darden, 3e. 

Rejection—Of gift by devise, see Ov- 
ford Orphanage v. Kittrell, 427. 
Releases—Construction of, see Elee- 

tric Supply Co. v. Burgess, 97. 

Remaindermau—DPurchase by life ten- 
ant for benefit of. see Farabow v. 
Perry, 21; aetion by, against life 
tenant for waste, see Oxford Or- 
pPhanage v. Kittrell, 427. 

Remainders—Cross, in will, see Trust 
Co. wv Miller, 1. 

Rents—-And rental values of land 
solely by reason of improvements 
put thereon by defendants cannot be 
used to offset betterments, see Har- 
rison wv. Darden, 3864: adverse pos- 
session where rents and profits re- 
ceived and claiming lend amounts 
to ouster, see Winstead ve. Woolard. 
S14. 

Renunciation—Execution of long-term 
lease on premises contracted to 
plaintiff is such rennneiation as to 
give plaintiff right to sue at once 
for damages, see Pappas v. Crist, 
265, 

Repairs—Duty of owner of apartment 
to repair that part of premises con- 
trolled by him for use of all tenants, 
see Carter vt. Realty Co.. US8: land- 
lord not liable ordinarily for inju- 
ries to tenants through failure to 
repair, ibid. 
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Res Geste—Action for wrongful 
death from auto collision, state- 
ments made immediately before or 
after accident competent as, see 
Woods v. Roadway Express, Inc., 
269: agency established by proof or 
admission evtemporare, declarations 
of agent competent as, see Salmon 
v. Penree, 587: evidence of distinct 
crimes so connected as to be all 
parts of one continuous transaction 
are part of, see NS. v. Harris, 697. 

Res Judicata—Defined, see Cannon v. 
Canon, 664: strietly applied, ibid.; 
not applicable in suit for construc- 
tion of will in this case, where judg- 
ment pleaded consrrued like deed of 
frust in another state, ibid. iden- 
tity of two causes sufficient to sup- 
port plea of, unless allegations and 
proof in second cause show substan- 
tial element necessary which was 
Wiahting in first. see Sample rv. Jack- 
son, 630 > Not presented by demurrer 
Viless facts appear on face of com- 
plaint, see Hampton ve. Pulp Co., 
mao: on plea of, State court will 
give full faith and credit to Federal 
Court judgment, fbid, 

Respondeat Superior—Under doctrine 
of. proof of general employment 
nlone not sufficient to charge em- 
plover, see Salmon v. Pearce, 5ST. 

Reservation—-Of mineral or surface 
rights. see Vance v. Guy, 409. 

Restaurant—Damage caused by land- 
lords deliberate failure to repair 
defective plumbing, see Steffan vt. 
Meisetnan, 154, 

Reverter—Of estate by will upon fail- 
ure to accept or rejeetion after ac- 
ceptance, see Orford Orphanage v. 
Kittrell, 427, 

Right of Way—Of automobiles at 
street intersections, see Cab Ca. +. 
Nanders, 626. 

Riparian Proprietor--Rights of fish- 
ery in navigable waters. see Hani p- 
ton v. Pulp Co., 585. 

Roadhouse—And danee hall, see Tour- 
int Camps. 

Rouds—Dominant and subservient, 
right of way between automobiles, 
see Anderson tv. Petroleum Carrier 
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Corp., 254; as highways, see Par- 
sons vv. Wright, 520. 

Roanoke River—As navigable stream, 
see Hampton v. Pulp Co., 580. 

Robbery—Homicide committed in per- 
petration of, see S. vu. Smith, 457. 

Salary—Public officer, fixed by statute 
only, see Hill v. Stansbury, 193. 

School Committee-—Suit against by 
county principal for rights under 
contract, see Groves v. McDonald, 
150. . 

Schools—Establishment: State super- 
vision and control: county boards 
and superintendents: district boards 
and officers, see Coggins vt. Board of 
Hducation, T68: actions on con- 
tracts, see Groves tv. dcDonald, 150; 
fixcal management in general, see 
Coggins vt. Board of Education, 763: 
secret societies in, bid. ; taxes and 
assessments, see Raleigh vo Public 
Nchool System, 316, 

Scope of Employment—As applied to 
agent, see Gillis v. Tea Co., 470. 
Seal---Note under presumption not 
barred for ten years, see Lee vw. 

Chamblee, 146. 

secret Societies—Regulation of mem- 
bership in, by school authorities, see 
Coggins v. Board of Education, 768. 

Seduction—-Definition and elements of 
offense, see S. tv. Smith, 199: suffi- 
ciency and requisites of supporting 
testimony: sufficiency of evidence 
and nonsuit, ibid. 

Self-defense—Of self, family and prop- 
erty, see Homicide; burden where 
pleaded, see S. v. Utiey, 30; where 
pea of, defendant entitled to have 
law of self-defense applied to. facts 
explained to jury, see S. ov. Miller, 
184+; where defendants on own 
premises, no obligation to retreat 
and upon assault may stand their 
ground, return blow for blew and 
shot for shot. and under uo duty to 
quit combat or give notice that they 
have abandoned fight, ibid. 

Separation—Legalized by divorce a 
meusa, see Lockhart vo Lockhart, 
509. 

Setoff—Doctrine of equitable, no ap- 
plication in action between distribu- 
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tee and administrator, see Perry v. 
Trust Co., 642. 

Sheriffs—-Personal liability, see S. v. 
Swanson, 442: power to sell under 
execution, see Gardner v. MeDonald, 
ODO, 

Sidewalks—See Charlotte v. Cole, 106. 

Slander-—Lidbility of master, servant, 
principal or agent, see Gillis v. Tea 
Co., 470. 

Slander of Title—Pleadings, see Teras 
Co. vt. Holton, A497. 

Sororities—Regulation of membership 
in, by school authorities, see Coggins 
vu. Board of Education, 768. 

Special Judge-—-Powers generally, see 
Shepard v. Leonard, 110, 

Specific Performance —- Proceedings 
and relief, see Park, Ine., v. Brinn. 
D002: Chason v. Mariey, T38. 

Stairway—Liability of landlord to ten- 
aut who fell on badly lighted, see 
Carter v. Realty Co., 188. 

State—State agencies, see Dalton v. 
Highieay Con., 406; action against 
the State, fbid.; not party in ad- 
verse possession, title presumed out 
of State, see Ward vu. Smith, 141. 

State WWighway and Public Works 
Commission — Unincorporated gov- 
ernmental agency and not subject to 
suit except as authorized by statute, 
see Dalton v. Highway Coim., 406. 

Statutes—General rules of construc- 
tion, see Horton wv. Wilson & Co.. 
71: Raleigh v. Bank, 286; Valentine 
a, Gill, Cour. 896; S. uv. Watson, 
437; MeCotter vc. Reel, 486; 8S. v. 
Campbell, 828; construction in re- 
gard to constitutionality, see Ra- 
leigh vw. Bark, 286; providing reme- 
dies not known to common Jaw, see 
Moose ov. Barreit, 524: criminal 
statutes, see Sou. Caniepboell, 828. 

Statute of Vimitations—See Limita- 
tion of Actions; concealment of 
fraud or continuing fraud not 
barred by. see Small vc. Dorsett, Td4. 

Stockholders—<Audit on demand of, 
see Southern Mills, Ine. uv. Yarn 
Ca. AT9. 

Streets and Allevs—Property sold sub- 
ject to, purchasers and those claim- 
ing therennder bound thereby, see 
Broocks vu. Muirhead, 227; obstruc- 
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tion thereof, public nuisance and 
presumption of loss by owner, ibid.; 
regulation and eontrol of traffe 
thereon is police power, see Nud- 
dreth v. Charlotte, 630. 

Subdivisions and Plats—Where prop- 
erty sold subject to, purchasers and 
those claiming under them as well 
us seller bound thereby, see Broocks 
vt. Muirhead, 227. 

Sudden Imergency—-Guest may not 
recover for injury where defendant 
confronted with sudden emergency. 
see O'Relly v. Barbee, 282+ in case 
of. employee at times may bind em- 
ployer without previous authority. 
see Pussell t. Cutshall, 358. 

Sugar—-Where rationed, stolen by con- 
renf, see Nor, Friddle, 258. 

Summons—See Process: delivery of, 
With copy of complaint to sheriff 
service fixes beginning of action, 
see Raleigh wv. Bauk, 286: must be 
served, how, see Green ve Chrisman, 

724; alias and piurics, ibid.; wrong 
hime in, amended, see Propst v. 
Lruching Co., 490: clerk of Superior 
Court may amend by signing after 
return, see Land Bank rv. Aveoek. 
S37. 

Superior Court—Has exclusive juris- 
diction by habeas corpus over cus- 
tody of children of parents not di- 
voreed but separated see in re Pre- 
vatt, 883: no appeal from refusal of. 
to dismiss proceeding certified by 
Utilities Commission, see TU tilitics 
Com.u. R. R&R. S40. 

Support and Maintenance—Provided 
by deed. see Higgins vv. Higgins, 
£53: Gerringer rv. Gerringer, S18: 
covenants in deed for, grantee may 
convey, transferring charge to his 
grantee, see Higgins ve Higgiis, 4538. 

Surety--—On guardian bond, see Ces- 
valty Co. vt. Lawing., 8: on sealed 
instrument three-year statute of lim- 
itation applicable to, see Lee v. 
Chan bice, 146; on appearance bond. 
judgment nisi, sci. fa., and absolute 
will not be set aside without alle- 
gation and proof of meritorious de- 
fense, see S, v. O'Connor, 469. 

Surface Rights—Reserved by deed. 
see Vance vu. Guy, 409. 


Taxicabs 


Swimming Pool—See Hiatt v. Ritter, 


262, 


Taxation —Local assessment not a tax 


ds penerally understood, see Raleigh 
t,. Bank, 286: releasing or remitting 
taxes, jbid.; tax rate, see RR. Rov, 
Cumberland Cowity. TOO: inherit- 
ance, estate and gift) taxes, see 
Valoutine we Gal, Comyr,, 8396) Nebel 
v. Nebel, 676: property of State and 
political subdivisions, xee Raleigh -v. 
Public School Systent, 8167 valua- 
tion and revaluation, see Werrem or. 
Marivel) 604: foreclosure of tax 
lien, see Park, Jin. ve Brinn, 502: 
Dupin County vo Herel, O81. Apes 
ve Templeton, 645: tax deeds and 
titles, see Niello tl. Trust Co. a0: 
where tax deed fraudulent. see 
Sellers vy Flarretson, 18) sit by 
taxpayers agalust county conmmils- 
sroners and treasurer for excess sal- 
ary paid. see 7lill vu. Steaasbury, V8 : 
tax foreclosure suits may be con- 
solidated, see Park. Ine. ve. Brinn, 
oG2: sale will be constmmated 
where sufficient opportunity to re- 
deem. (bids; judgment by default 
ol pleadings, see Duplin County 
tv. Keeell, O81: foreclosure of tax 
lies, Mere inadequacy of price not 
material in absence of fraud, ibid. : 
Sale for taxes Where agent allows 
property to be solid for taxes, fraud, 
see Swill ve. Dorsett, TH4: tax deed 
as color of title, see Harrelson ov. 
Darden, 364, 

Licensing and control a po- 
lice power which may be delegated 
to municipality, see Suddreth +, 
Charlotte, G0. vegulations of, which 
subject operators to peeuniary in- 
jury not necessari.y invalid. ibid.: 
municipalitics may classify persons 
aecording to business and apply 
regulations thereto under, ibid, 


Telegraph Company-—Superintendent 


may testify in criminal prosecution 
that large sums were sent fo accon- 
plice who was witness, see N,v, 
Lippard, 167+. superintendent muy 
testify as to records of money order 
of, ibid, 


Tenants in Common— Title of tenants, 


see Duckett vu. Lida, 356%) possession 
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of one, possession of all unless sole case to impeach witness with, see 

possession of one amounts to ouster, S.ou DeGraffenrcid, 461. 

see Wiasterd vc. Woolard, S14. Treasurer, County—--Suit against by. 
Title—Tax deed as color of. Hrrrel- taxpayer for excess sulary paid. see 

son ov. Darden, 364: effect of void Hill ev. Stansbiry, 1938. no bad faith, 

judgment on, see Butler v. Winston, honsuit against treasurer errar, 

21: cannot be strengthened by tax ibid, ; 

deed to person under obligation to Trespassers—One riding on automo- 

pay taxes, see Stel or. Trust Co., bile at invitation of driver who had 


550: Nellers co Harrelson. 1382 to no such authority, is trespasser, sec 
. ? aes? - 7 ps ate 

property of deceased person does Russell v. Cutshall, 358, 

not rest in his next of kin but in Triel—Continuance. see S. rv. dippard, 


al 


adininistrator, see Saipes ve kstates 1672S. Farrell, 8210 8. r. Rising. 
eld. T16, 64720 consolidation of actions for 
Torrens Law—Nothing therein to pre- trial, see Park, The. vr. Brin, 502: 
vent courts from enforcing value of objections mu exceptions, see N. vs 
hetterments, see dTarrison or. Dar- Ant 13: Chesson r. Container 
den. 364 Co. 378. motions to strike evidence, 
: cae esaite gg as see Noo, Wunt, 1732 8. 0. Herndon, 
Torts— -Determination of Hability for peas Lib tea : : 
joint. see Charlotte v. Cole. 106: POS: admission of evidence for re- 
liabilities of tort-feasors fo per- ras: fa Peet jak ae eo. 
sons injured, see Charnock wv. Tay- ae 
' , < : ae a a a Ms F os w 7 ORT aro ae ooare > o ? Spee tee 
lor, 360: right to contribution ak 2 ee uae ee ae wis x 
among fert-feasors, see Charlotte ee Toe or a ie 
’ nCe, SCE GEC Ue 2 CP. Debs 
i CO, LOGE | CUAGROCR ty Pug ar, a oat aon : ae ve ey - 
eer een earn Ce ee Crone ov. Fisher, 685: Warde. 
action for contribution by one tort- : . a es pt te ie 
feasor agiuinst the other. a city. see pil Ae Oe Nee Baie 
Chaplothe 7" Cole 166: in actions Daughtry wv. Preah try, ass Stel] v, 
for, where negligence is malicious ahi ae ak a - : Ene: 
¥ . * . 1 “4” Oe y ray ‘guga 
or gross, recovery of profits or diam- 4 abe ory 0 “ ie eee ~ 
neesx Tor los< allowed, see Steffi vr. pa aaiee ve 1] okay Wt eee o 
ae e , sh. Boot Selters or, FHarretson, 
VMeinedimer, Lots landlord not Hable Hie f ” cy . nie ee : 
es re . > yo ND EO OF, f eC, ‘ ; NOP, 
for injuries to tenant for failure to Ru ii a. ~ ( ; A ae 
; ee SN, ep HONG CE 1% ERIS, ADO, 
repair, where coudition same as at : +] i Whitt S34 ae i] 
; : ; i Ye BAY ell or, 
time of letting. see Carter vr. Realty eee Sia ome : 


Co. TSSi private instructions te em- al pee, Fa ata aa is BAe 

(92; contradictions and discrepan- 
cies in evidence, see Ward vu. Sanith, 
J41: Banh rv. Tus, Co. 890+ directed 
verdict in favor of defendant, see 
Awdrerres vr. Tis. Co., 583: form and 
sufficiency of charge in general, 
see Slr, Utley, 80.8. 0. Hunt, 73: 
Noo. Vieks, 884. MeNeill ve. WVeNedl, 
TTS: Noo Friddle, 2O8: NS. or Cai- 
eron, AG42 NS. re. Redfern, 561: state- 
ment of evidence and explanation of 
liw arising thereon, see Byers vr. 
Byers, Sh: Cab Co. vr. Sanders, 626; 
Baird vy. Baird. 730: conformity fo 
pleadings and evidence, see Curler 
r. Seales, T8382 expression of opinion 
bv court. see S.or. Lippard. 16: 
Soo. cluston, 2037 8S. 0. DeGraffen- 


plovees not to Commit, do not relieve 
of liability. see Gillix ee. Tee Co, 
470). 


Tourist Camyps—Road houses and sim- 


ilar establishments. regulated, see 
Noo, Cain pbhedll, S28, 


Traveler—-Required to stop, look and 


listen, and failure of trainman te 
give signal will not relieve him, 
see freiloy ve R, BR. 244: seco Tourist 
Camps. 


Prathe Law—Unintentional violation 


Will not constitute culpable uegli- 
gence unless act dangerous in itself, 
see Nor. Lowery, aos, 


Transcript of Case on wppentI—Conmi, 
! } 


petent On subsequent trial in same 
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reid, 461; Thompson v. Davis, T92;3 
requests for instructions, see Me- 
Neill v. MeNeill, 178; S. vw. Friddle, 
298: Woods v. Roadway Express, 
Inc., 269: S. vu. Cameron, 464; state- 
ment of contentions and objections 
thereto. see S. v. Cameron, 464: SN. v. 
Rising, 747; additional instructions 
and redeliberation of jury, see S. v. 
Hunt, 173; construction of instruc- 
tions and general rules of review, 
see Woods v. Roadway Express, 
Tie, 269: 8, vc. Vieks, 384; motions 
to set aside verdict as being against 
Weight of evidence. see Francis v. 
Francis, 401; agreements and waiv- 
er of jury trial, see Chesson v. Con- 
tainer Co,, 3878; findings and judg- 
ment by court, see Fish wv. Hanson, 
243: 8, 7. Griggs, 279; motion to set 
aside verdict and grant new trial 
addressed to discretion of court and 
not reviewable, see S. vr. MeKinnon, 
160. 


Trucking Company—Petition to Utili- 


ties Commission by interstate. for 
privilege of intrastate, see Utilitics 
Com. uv. Trucking Co., 687. 


Trustee and Cestui Que Trust—Pre- 


sumption of fraud by dealings be- 
tweeh. on complaint of party in 
power of the other, see McNeill v. 
McNeill, 178; for removal of trustee 
in mortgage and appointment of 
substitute, see Thompson tv. Ncott, 
340; statutes for removal and sub- 
stitution of trustees become part of 
instruments except where such sub- 
stitution providing in instrument it- 
self, ibid. 


Trusts-—Parol trust, see Thonipson v. 


Davis, T9H2: charitable trusts, see 
Orford Orphanage uv. Kittrell, 427; 
acts and transactions creating re- 
sulting or constructive trusts, see 
Nellers v. Harrelson, 138. 


Utilities Commission — Appeal, see 


[tilities Com, ve. Trucking Co... 687: 
Warren vt. R. PR. 848. 


Undue Influence—Provisions of wills 


and recitals in other writings. in 
connection with other evidence. may 
bear on mental capaeity and undue 
influence, see AfeNeill veo MeNeill, 
17s. 
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Vacancy in Offee—-Judgment remov- 


ing clerk of court creates, see NS. eb, 
Weatsou, 487, 


Variance—In name of defendant in 


criminal action, see S. ¢v. UtHey, 39. 


Venue— Where action on nete and for 


possession of chattel securing same, 
see Cherralet Co. ve. Cahoou, 875% on 
plea of guilty offense deemed com- 
mitted in county alleged, see S, ¢, 
Meheon, 404. 


Verdict-—Motion to sef aside for ex- 


cessive damages in discretion of 
court, see Franveis tv. Francis, 401; 
defendant not entitled to directed, 
where plaintiff's evidence positive 
on direct examination but ambigu- 
ous on cross, see Andreirs wv. Lis, 
Co., 988: motion to set aside, discre- 
tionary and not reviewable, see N,v. 
MeNinnonw, 160: not vulnerable to 
motion in arrest of judgment uniess 
wholly fails to charge an offense, 
see S. tv. Gregory, 415: where two 
counts and general verdict of guilty, 
on poll jury stated verdict on first 
count and further considerntion and 
verdict of not guilty on seeond 
count, not error, see NS. 7. Dilliard, 
446: not disturbed on conviction of 
less degree of same crime, all evi- 
denee being of greater degree, S. or. 
Bentley, 568: verdict of guilty of 
assault with deadly weapon and ac- 
quittal of assault doing serieus in- 
Jury will not entitle discharge on 
motion in arrest of Judgment. ibid. > 
of second degree murder does not 
cure erroneous charge presupposing 
intentional killing with deadly 
Weapon. see NS. or. Deraffenreid, 
461: of guilty of larceny amounts to 
acquittal on charge of receiving. see 
NS, t. Holbrook, 622. 


Waiver—Constitutional right of trial 


by jury may be waived, see Chesson 
e. Container Co., ST8: failure to ex- 
cept to findings of referee consti- 
tutes waiver, ibid. 


Waste—-Action against life tenant for, 


by remainder, see Oxford Orphai- 
age vw. Nittrell, 427. 


Waters and Water Courses—Riparian 


rights in general. see Aanipton vr. 
Pulp Co.,, 8385; determination of 


Widow—FPossession — of. 
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whether waters are navigable, ibid. > 
rights of public and riparian own- 
ers, ibid, 

where no 
dower «assigned, see Furabow v. 
Perry, 21: dower unassigned, widow 
Chnnet perfect tithe to husband’s 
preperty by adverse possession, 
ibid, 


Wills—Revocation by testator, see In 


re Will of Wall, 591: presumption 
against intestuer aud in favor of 
first taker, see Trust Co. v. Miller, 
1: burden on caveator, Jr re Will 
of Couper, 34; presumption where 
duplicate wills, dae re Will of Wall, 
DYL: evidence on issue of men- 
ta) capacity: evidence of fraud. 
duress oor undue influence. see 
MeNedi ov. MeNeitl, 17S: suthi- 
ciency of evidence and nonsuit, see 
fore Will of Frans, 206: instruc- 
tious, see VeNeill vw. MeNeill. 178: 
fuore Will of Evans, 206; verdict 
and judgment, see frre Wil of 
Hrais, 206: Butler v. Winston, 421; 
general rules of construction, see 
Trost Cor. Miller, 1: Williams v. 
Rand, 4+: presumption against 
intestacy. see Trust Co, uv. Mil- 
ler, 1: vested and contingent inter- 
ests and defeasible fees, ibid. Ox- 
ford Orphanage ve. Kittrell, 427; es- 
tates in trust, see Trust Co. vr. ALil- 
ler, 1: designation of devisees and 
legatces and their respective shares, 
see Williauis vy Rand, 734: in action 
of derisarif ved wom, where executor 
and principal beneficiary was agent 
of testatrix and in charge of all of 
her preperty, error for court to re- 
fuse to charge that there is pre- 


wr 


suinption of fraud and undue influ- 
ence, AMeNeill wv. IfeNeill, 17s: 
proven according fo our law in an- 
other state evidence here by record- 
ed exemplified copy, see Vance v. 
Guy, 409. 


Witnesses—Failure to give opportn- 


nity to secure material, see NS. vr. 
Utley, 389: credibility of defendant 
in criminal action as witness, see 
Soa. VMeHinnon, 160; aecused person 
who testifies occupies same position 
as other witness as to privileges and 
liability to impeachment. (bid.: evi- 
dence attacking credibility of, ad- 
mitted generally without objection, 
no error in the court’s failure to 
restrict it, jbid.; cross-examination 
of State’s witness by solicitor in 
discretion of court. see S.or. Vicks, 
384: to refresh memory may exam- 
Ine record prepared by him, or wn. 
der his supervision or by another in 
lus presence, see NS. ve Smith, 457: 
failure of party to suit to testify 
counts for nothing except where 
explanation called for, see WeNeill 
a. MeNeill, 178. 


Workmen’s Compensation Act —- See 


Barber vw. Afinges, 218: Brauheain v. 
Panel CGo,, 238. 


Writ of Possession—Against wife and 


disclaimer by reason of marital 
rights, see Stone v. Guion, S31. 


Wrongful Death—-For death resulting 


from auto collision, evidence excluad- 
ed as to wound in left arm of de- 
ceased to show signal for turn, see 
Woods v. Roadway Haepress, fMe., 
269; auction for, liability of joint 
tort-feasors, see Godfrey tv. Power 
Cu., OAT. 
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ABANDONMENT. 
§ 1. Defined. 

Abandonment is the giving up of a thing absolutely, without reference to 
any particular person or purpose, and includes both the intention to relinquish 
the property and the act by which this intention is executed. There can be no 
abandonment in favor of an individual or for a consideration. Ozford Orphan- 
age vu. Kittrell, 427. 

ACTIONS, 


$ 4. Civil Actions Based Upon Unlawful Act. 


No civil rights can inure to one out of his own violation of the criminal law. 
Buyers ve. Byers, 85. 

The courts are open for the determination of rights and the redress of griev- 
ances, but not for the rewarding of wrongs. Jbid. 


ADOPTION, 


§ 3. Consent of Natural Parents. 


The abandonment of a child by its parents is commonly a ground for dis- 
pensing with their consent to its adoption, which may be even against their 
opposition. Locke v. Merrick, 799. 

In an adoption proceeding in 1923, where the court found that the parents of 
wo minor child had abandoned such child and the evidence does not appear in 
the record, there is a presumption that it was sufficient to sustain the finding. 
Ibid. 


§ 9. Conclusiveness and Effect of Final Decree. 


In an adoption proceeding in 1923, where the court found that the parents 
of a minor child had abandoned such child and the evidence does not appear 
in the record, there is a presumption that it was sufficient to sustain the find- 
ing. Locke rv. Merrich, 799. 

Adoption proceedings are conclusive as to persons who were parties thereto, 
and their privies, notwithstanding a defect as to a party who does not com- 
plain of his nonjoinder. Jbid. 


§ 10. Rights and Liabilities of Parents and Child in General. 


The right of adoption is not only beneficial to those immediately concerned, 
but likewise to the public. and construction of the statutes should not be 
harrow or technical. Locke vy Merrick, 799. 


ADVERSE POSSESSION, 


§ 1. Nature and Requisites of Title by Adverse Possession, in General. 


When grantors in a deed of gift reserve a life estate in themselves, the 
grautee aequires no right of possession during the life of either of the grantors. 
Winstead v. Woolard, S14. 

Where two parties are in possession of land, the possession in law follows 
the title. Jbid, 


$ 2. Presumption of Title Out of State. 


In actions involving title to real property, where the State is not a party, 
other than in trials of protested entries laid for the purpose of obtaining 
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grants, the title is conclusively presumed to be out of the State, C. 8., 426. 
Ward vt. Smith, 141. 


§ 3. Actual, Hostile and Exclusive Possession in General. 


Possession, to be adverse, must be actual, open, decided and as notorious as 
the nature of the property will permit, indicating assertion of exclusive owner- 
ship and of an intention to exercise dominion against all other claimants. 
Such possession must be continuous, though nof necessarily unceasing. for the 
statutory period. Vainee wm Guy, 409. 

Where plaintiff’s evidence tends to show his actual possession of a part of a 
3fo-acre tract of land and his continuous operation of three or four mines 
thereon. the question becomes one not of extent of possession but of its char- 
acter, and a charge to the jury, that plaintiff’s possession would depend upon 
the size of his operations, was error. J6/d. 


§ 4a. Hostile Character of Possession as Affected by Relationship Be- 
tween Tenants in Common. 


The possession of one tenant in common is in law the possession of all his 
cotehnants, unless and until there has been an actual ouster or a sole adverse 
possession for twenty years, receiving rents and profits and claiming the land 
as his own from which actual ouster would be presumed. Winstead v. Wool- 
ard, S814. 


§ 4f. As Between Widow and Heirs. 


Possession of a widow, to whom no dower has been assigned, is not adverse 
to the heirs at law of her husband. Faraboie v. Perry, 21. 

A widow, in possession of lands of which her husband died seized and 
possessed and in which she is entitled to dower which was never set apart fo 
her. cannot perfect title to the premises in herself by claiming adverse posses- 
sion under color of title for seven vears, where it appears she mortgaged the 
premises, and purchased at her own mortgage sale to obtain a deed on which 
to rely as color of title. Jbdid. 


§ 4h. As Between Mortgagor and Mortgagee. 


In a suit by plaintiff. grantor and debtor in a deed of trust on land, against 
defendants, holders of the debt, for an accounting, upon motion for nopsuit at 
the close of all the evidence. which tended to show that plaintiff rented the 
lands and the rents were paid to the said holders of the debt to be applied to 
the debt and jnuterest and taxes. the said holders of the debt allowing the 
property to be sold for taxes and becoming the purchaser at the tax sale. if 
was error for the court to alow the motion, on the ground of (1) laches or 
(2) adverse possession under a valid tax deed. Stell v. Trust Co. 500. 


A s 


§ 5. Necessity of Claim Under Known and Visible Lines and Boundaries. 


Where one enters into possession of land, under a deed purporting to convey 
the land by definite lines and boundaries, without reservation or exception, his 
deed constitutes colorable title to the entire interest and estate in the Jand. 
Vanee vu. Guy. 409. 


§ 6. Continuity of Possession. 


Possession, to be adverse, must be actual, open, decided and as notorious as 
the nature of the property will permit, indicating assertion of exclusive owner- 
ship and of an intention to exercise dominion against all other claimants. 
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Such possession must be continuous, though not necessarily unceasing, for the 
statutory period. Vanee v. Guy, 409. 


§ 9a. What Constitutes Color of Title. 


A widow. in possession of lands of which her husband died seized and 
possessed and in which she is entitled to dower which was never set apart to 
her, cannot perfect title to the premises in herself by claiming adverse posses- 
sion under color of title for seven vears. Farabow uv. Perry, 21. 

While a deed will give color of title so as to permit a ples of the statute of 
limitations by the grantee. even though the grantor is chargeable with fraud, 
if the grantee accepts the deed in good faith without knowledge of the fraud. 
actual fraud is neither sanctioned hor cured by the statute of limitations. Jbid. 

Where one enters into possession of land, under a deed purporting to convey 
the land by definite lines and boundaries, without reservation or exception, 
his deed constitutes colorable title to the entire interest and estate in the land. 
Vance v. Guy, 409. 

A deed which is inoperative because the land intended to be conveyed is 
incapable of identification, from the description therein, is inoperative as color 
of title. Thomas v. Hipp, 515. 


§ 9b. Presumptive Possession to Outermost Boundaries of Deed. 


Where one enfers into possession of land, under a colorable title which 
describes the land by definite lines and boundaries, and occupies and holds 
adversely a portion of the land within the bounds of his deed, by construction 
of law his possession is extended to the outer bounds of his deed. Vance «x. 
Guy, 409. 


$§ 18b, 18c. Time Necessary to Ripen Title by Adverse Possession Be- 
tween Individuals With and Without Color of Title. 


In actions between individual litigants, when one claims title to land by 
adverse possession and shows such possession (1) for seven years under color, 
or (2) for twenty years without color, either showing is sufficient to establish 
title. (. S., 428 and 430. Ward vu. Smith, 141. 


§ 17. Presumptions and Burden of Proof. 


If the life tenant purchases the property at a sale to satisfy an encumbrance, 
he cannot hold such property to his exclusive benefit, but will be deemed to 
have made the purchase for the benefit of himself and the remainderman or 
reversioner, Furabow v. Perry, 21. 

The presumption, that one in possession of the surface of land has also 
possession of the minerals, does not apply when these rights have been segre- 
gated. Vance v. Guy, 409. 

The party asserting title by adverse possession must carry the burden on 
that issue. Thomas tv. Hipp, 515. 

A party, entering into possession of land, is presumed in law to enter under 
and in pursuance of his right, no matter what may have been his motive for 
the entry. Winstead v. Woolard, 814. 


§$ 19, 20. Sufficiency of Evidence, Nonsuit and Directed Verdict-—In-: 
structions. 

Where plaintiff’s evidence tends to show his actual possession of a part of a 

375-acre tract of land and his continuous operation of three or four mines 

thereon, the question becomes one not of extent of possession but of its charac- 
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ter, and a charge to the jury, that plaintiff’s possession would depend upon the 


size of his operations, was error. 


I, 


II. 


Vi. 


VIII. 


IX. 


§ 1. 


Vance v. Guy, 409. 


APPEAL AND ERROR. 


Nature and Grounds of Appellate 


Jurisdiction. 


1. In general. Shepard v. Leonard, 
110; S. v. McKeon, 404. 

2. Judgments appealable. Duplin 
County v. Ezzell, 531; Suddreth 
v. Charlotte, 6380; Utilities Com. 
v. R. R., 840; Simmons v. Sim- 
mons, 841. 

8a. Parties who may appeal. Snipes 
v. Estates Admr., Inc., 776. 

4. Academic questions and advis- 
ory opinions. Groves v. McDon- 


ald, 150; Suddreth v. Charlotte, 
630; Straka v. Loan Corp., 662; 
Simmons v. Simmons, 841. 

5. Motions in Supreme Court. S&S. Vv. 
McKeon, 404; Warren v. Max- 
well, 604, 

Presentation and Preservation of 


Grounds of Review. 


6a. Time of taking objections and 
exceptions in general, S. ¥. 
Grainger, 716. 

6b. Form and sufficiency of excep- 
tions in general. S. v. Dilliard, 


446; S. v. Grainger, 716; Baird 
v. Baird, 739. 

Docketing Appeal. 

18. Certiorari. In re Jeffress, 273; 
Warren v. Maxwell, 604; Hun- 
sucker v. Winborne, 6390. 


Assignments of Error. 


23. Form and requisites of assign- 
ments of error. S. vy. Dilliard, 
446, 

24. Necessity of 


port assignments of error. 


exceptions to sup- 
Cur- 


lee v. Scales, 788. 
Briefs. 
29. Abandonment of exceptions by 


failure to discuss same in brief. 
S. v. Hunt, 173; Wingler v. Mil- 
ler, 15; S. v. Smith, 457; Gillis v. 
Tea Co., 470; Crone v. Fisher, 
635; S. v. Epps, 741; Curlee v. 
Seales, 788. 


Dismissal and Reinstatement of Ap- 

peals. 

30b. In Supreme Court. Shepard v. 
Leonard, 110; Hopkins v. Barn- 
haradt, 617. 


XI. 


XII. 


XIII. 


Review. 


87b. Matters in discretion of lower 
court. Pharr v. Pharr, 115; S. 
v. Farrell, 321; Francis v. Fran- 
cis, 401; Park, Ine., v. Brinn, 
502; S. v. Suddreth, 610; S. v. 
Rising, 747. 

. In injunctive proceedings. Smith 
v. Bank, 249; Dickensheets v. 
Taylor, 570. 

. Findings of facts. Fish v. Han- 
son, 143; Harrison v. Darden, 
364; Dickensheets v. Taylor, 579. 

38. Presumptions and burden of 

showing error. In re Will of 
Cooper, 34; S. v. Vicks, 384. 


34a. Prejudicial and harmless error 
in general. Gibbs v. Russ, 349; 
Gillis v. Tea Co., 470. 

39d. Harmless error in admission or 
exclusion of evidence. Gibbs v. 
Russ, 349. 

89e. Harmless and prejudicia] error 
in instructions. Woods v. Road- 
way Express, Inc., 269. 

39f. Harmless and prejudicial error 
in form or number of issues. 
Wingler v. Miller, 15. 

29g. Burden of proof. Gibbs v. Russ, 
349. 

40a. Review of exceptions to judg- 
ment or signing of judgment or 
to findings. Smith v. Smith, 
$33. 

40e. Review of judgment on motion 
to nonsuit. Wingler v. Miller, 
15; Gregory v. Ins. Co. 124; 
Pappas v. Crist, 265; Stell v. 
Trust Co., 550; Ward v. Smith, 
141; Gibbs v. Russ, 349; Daugh- 
try v. Daughtry, 528. 

40f, Review of judgments upon de- 
murrers. Warren v. Maxwell, 
604, 

40g. Review of constitutional ques- 
tions. S. v. Farrell, 321. 

Rehearings. 

43, Determination of petition to re- 
hear. Montgomery v. Blades, 
331. 

Determination and Disposition of 

Cause. 

49b, Stare Decisis. Byers v. Byers, 
85. 


Nature and Grounds of Appellant Jurisdiction of Supreme Court in 


General. 


If the Superior Court acts without jurisdiction, on appeal the Supreme Court 


acquires no jurisdiction and will. ex mero motu, dismiss the case. 


Leonard, 110. 
An appeal is for the purpose of correcting alleged errors of law apparent on 
the face of the record. S. v. McKeon, 404. 


Shepard v, 
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§ 2. Judgments Appealable. 


An irregular judgment is one rendered contrary to the course and practice of 
the court. and a Inotion in the cause to set aside a judgment or to vacate 
subsequent decrees and procedure, on the ground of irregularities, properly 
presents questions for judicial review. Duplin County vc. Beszell, 581. 

Where plaintiff has selected an improper remedy and dismissal will not end 
the controversy, this Court, in the exercise of its discretion, Mav express an 
opinion on the merits of the exceptive assiguments of error and finally decide 
the matter. NSuddreth ve Charlotte, 68380. 

No appeal lies from a refusal by the Superior Court to dismiss an order or 
proceeding properly certified to it by the Utilities Commission, as such an 
uppeal is premature and fragmentary, U¢ilities Com. uv. R. Ri. S40. 

In contempt proceedings by a wife against her husband for failure to make 
alimony payments. where there was a judgment for the wife and the husband 
paid all amounts in arrears upon his arrest by the sheriff, no appeal lies. 
Simmons v. Simnions, S41, 


§ 3a. Parties Who May Appeal. 

Abn appeal Hes from an order of the Superior Court either making or refusing 
to make additional parties, when such order affects a substantial right of the 
appellant. NSvipes ve states Administration, Lne., T76. 


§ 4. Academic Questions and Advisory Opinions. 

In a civil action by a school prineipal against the school committee to declare 
rights under a contract as Tigh School Principal and to enjoin its breach, 
where plaintiff alleged that, for the school year 1942-48, he gave due. legal 
notice that his coutract was still in force and accepted it for the coming year, 
aud a temporary restraining order was issued, and heard on 22 September. 
1942, whereupon the order was dissolved and the action dismissed. Jfeld: 
(1) The dissolution of the restraining order was proper: (2) The dismissal 
of the action was error, Grores ve. McDonald, 150. 

Where plaintiff has selected an improper remedy and dismissal will not end 
the controversy, this Court, in the exercise of its discretion, may express an 
opinion ol the merits of the exceptive assiguments of error and finally decide 
the matter. Suddreth v. Charlotte, G80. 

It appearing that the sale sought to be prevented has beeu by consent con- 
summited and, as authorized by order of court, confirmed and deed to the 
purchaser executed and delivered, the appeal from the order dissolving the 
restraining order will be dismissed, Straka vu. Loan Corp., 662. 

In contempt proceedings by a wife against her husband for failure to make 
alimony payments. where there was a judgment for the wife aud the husband 
paid all amounts in arrears upon his arrest by the sheriff, no appeal Lies. 
Simmons vt. Simnvons, SAL. 


§ 5. Motions in Supreme Court. 


On a motion in arrest of judgment, made originally in the Supreme Court, 
if is appropriate to grant the relief, when. and only when, some futal error or 
defect appears on the face of the record proper. 8. v. Meheon, 404. 

Where plaintiffs’ cause was heard, in the court below, independently on the 
merits, and action on demurrers was reserved without prejudice to the defend- 
ants, a demurrer ore tcnus, renewed in this Court, brings both questions up for 
decision. Warren v. Maxieell, 604. 
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8 6a. Time of Taking Objections and Exceptions in General. 


An objection to instructions in a criminal case on the ground that the man- 
ner of presenting the State’s contentions, and the greater prominence given 
them. nmounted to an expression of opinion, is an exception to the rule that an 
objection must be made at the time. NS. vr. Grainger, 716. 


§ 6b. Form and Sufficiency of Exceptions in General. 

sroadside exceptions will not be considered. The assignment must particnu- 
larize and point out specifically wherein the court failed to charge the law 
arising on the evidence, S. rr. Dilliard, 446. 

An objection to instructions ina criminal case on the ground that the man- 
ner of presenting the State’s contentions, and the greater prominence given 
them. amounted to an expression of opinion, is an exception to the rule that 
an objection must be made at the time: and it is not a broadside exception, if 
mide with such particularity as to gnide the court to the objectionable fea- 
tures, S.ov. Grainger, 716. 

Where. in a criminal prosecution, there is a numerical preponderance in the 
statement by the court of the State’s contentions, referable naturally to the 
difference, both in the character and voluine, of evidence on the respective 
sides, there is no cause of legal objection. ibid. 

An exception to the court’s charge, that it failed to state in a plain and cor- 
rect manner the evidence and law arising thereon as provided in C. S., 564, is 
a broadside exception and presents no question for decision. Baird v. Baird, 
T30., 


§ 18. Certiorari. 

Where a person has been adjudged incompetent, under C, 8., 2285, and a 
trustee of his property appointed. and thereafter, upon petition before the 
clerk under C. S., 2287, by the person so adjudged incompetent. after his 
trustee or guardian has been made a party as required by ch. 145, Public Laws 
1941, he is found competent by a jury and is so adjudged by the clerk. the 
Superior Court has power to review the matter, on proper showing for cer- 
tiorari by the trustee or guardian, and it would seem that the procedure pro- 
vided in (. S.. 2285, on appeal might appropriately be followed on such review. 
qnore Jeffress, 273. 

Mandamus is not a proper instrument to review or reverse an administrative 
board which has taken final action on a matter within its jurisdiction. If 
there has been error in law, prejudicial to the parties. or the board has 
exceeded its authority, or has mistaken its power, or has abused its disere- 
tion—where the statute provides no appeal—the proper method of review is by 
certiorari, Warren ve Macicell, GOA. 

If the Board of Municipal Control should err in its findings. the error may 
be corrected by the Superior Court upon a writ of certiorari, there being no 
provision in the statute for an appeal. Unless so reviewed, ordinarily the 
findings of the Board are conclusive and cannot be collaterally attacked. 
Hunsucher ve. Winborne, 650. 

Conceding the complaint to be a petition for a writ of certiorari, C. S., 630, 
it fails to make a proper showing of merit, upon which alone certiorari will 
issue, for the mere allegation of fraud is insufficient. Jdbid. 


§ 23. Form and Requisites of Assignments of Error. 


Broadside exceptions will not be considered. The assignment must particu- 
larize and point out specifically wherein the court failed to charge the law 
arising on the evidence. WS. v. Dilliard, 446. 
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8 24. Necessity of Exceptions to Support Assignments of Error. 


On appeal an argument unsupported by exception and an exception, without 
argument or citation of authority. present no questions for the Court's deci- 
sion, Curlee v. Seales, 788, 


§ 29. Abandonment of Exceptions by Failure to Discuss Same in Brief. 


uxceptions referred to in defendants’ brief as “formal exceptions” and as to 
which no argument is made and no authority cited are deemed abandoned. 
Rule 28 of Rules of Practice in the Supreme Court. NS. «. Hunt, 1738: Wingler 
te Willer 15. 

Iexceptions not argued or referred to in appellant’s brief are deemed aban- 
qdoned. Rule 28, Rules of Practice in the Supreme Court, 221 N. C.. 562, 8S. «. 
Smith, 457. 

Exceptions not discussed in appellant’s brief are deemed abandoned. Rule 28, 
Gillis v. Tea Co., 470. 

Appellant’s failure to present argument that there was insufficient evidence 
to be submitted to the jury of actionable negligence on his (defendant’s) part, 
is tantamount to an admission of sufficient evidence to carry the cause to the 
jury on that issue. Crone v. Fisher, 6385. 

Exceptions not set out in appellant’s brief are taken as abandoned. Rule 28. 
S, tC. Epps. TAL. 

On appeal an argument unsupported by exception and an exception, without 
argument or citation of authority, present no questions for the Court's decision. 
Curice uv. Seales, 788, 


§ 30b. Jurisdiction and Hearings of Motions to Dismiss in the Supreme 
Court, 


If the Superior Court acts without jurisdiction, on appeal the Supreme Court 
acquires no jurisdiction and will, ex mero motu, dismiss the case. Nhepard v. 
Leonard, 110. 

Where there is a defect of jurisdiction or the complaint fails to state a 
cause of action, and such defects appear on the face of the record, this Court 
will ez mero motu dismiss the action. Hopkins v. Barnhardt, 617. 


§ 37b. Matters Reviewable—in Discretion of Lower Court. 


A motion to amend pleading is discretionary with the trial court and is not 
reviewable on appeal. C. 8., 547. Pharr v. Pharr, 115. 

Ordinarily, whether a cause shall be continued is a matter which rests in the 
sound discretion of the trial court and, in the absence of gross abuse, is not 
subject to review on appeal. S. v. Farrell, 321, 

The allowance or denial of a motion to set aside the verdict, on the ground 
of an excessive recovery, is within the sound discretion of the trial judge. 
Francis v. Francis, 401. 

If any pleadings, summons, affidavit, or order is lost or withheld by any 
person, the court may authorize a copy to be filed and used instead of, the 
original, C. S., 544; and the judgment of the trial court permitting lost plead- 
ings, etc., to be substituted, is not reviewable. Park, Ive., v. Brinn. 5OL. 

If a motion to quash is not made before a plea of not guilty, the motion is 
addressed to the discretion of the trial court and is not reviewable on appeal. 
S. v. Suddreth, 610. 

The general rule is that the allowance of a motion for coutinuance is in the 
sound discretion of the trial judge and not subject to review in the absence of 
abuse of discretion. S. v. Rising, 747. 
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Where a criminal prosecution is continued to the next regular term and 
prior thereto called for trial at a special term. there is no error for the court 
to refuse a continuance to such regular term, on the ground of the unavoidable 
absence of a material expert witness for defense, it appearing that the solicitor 
agreed not to offer evidence on the facts, which it was alleged wonld be denied 
by such absent witness. /bid. 

The refusal to allow accused to reopen the case and introduce further evi- 
dence, after the taking of evidence had been closed and solicitor’s argument 
concluded, was withib the sound diseretion of the trial judge and not subject 
to review except for manifest abuses thereof. bid, 


8 37¢. Matters Reviewable in Injunctive Proceedings. 

In appeals from an order granting or denying injunetive relief the findings 
of fact made by the court below are not conclusive, This Court may review 
the evidence and determine the questions of fact. as well as of law. Smith 
v. Bank, 249, 

On appeal from a ruling of the lower court that plaintiffs are entitled fo an 
easement and an injunction against defendant’s preventing its obstruetion, 
where the facts on which the ruling is based are conflicting and uncertain, the 
judgment below will be vacated and the eause remanded for further proceed- 
ings. Dichenshects ve. Taylor, 570. 


§ 37e. Findings of Facts. 

Findings of fact by the court, when a jury trial has been waived by consent, 
will not be disturbed on appeal, if based upon competent evidence. C. S., 569. 
Fish v. Hanson, 148. 

On a consent reference the findings of fact by the referee, approved by the 
judge, are conclusive on appeal if there is competent evidence to support the 
findings. Harrison v. Darden, 364. 

Upon failure to bring up the evidence on appeal, there is a presumption that 
the findings of a referee are supported by the evidence. Ibid. 

On appeal from a ruling of the lower court that plaintiffs are entitled fo an 
easement and an injuuction against defendants. preventing its obstruction. 
where the facts on which the ruling is based are conflicting and uncertain, 
the judgment below will be vacated and the cause remanded for further pro- 
ceedings. Dickensheets v. Taylor, 570. 


§ 38. Presumptions and Burden of Showing Error. 


Upon filing a caveat to a will the burden of showing reversible error is upon 
‘aveators, and verdict and judgment will not be set aside for harmless error 
or for mere error and no more. Jn re Will of Cooper, 34. 

Where the court. at the time testimony is withdrawn, definitely instructs 
the jury net to consider same, there is a presumption on appeal that the jury 
obeyed such instruction, unless prejudice appears or is shown by appellant, on 
whoni the burden rests. S. v. Viels, 38-4. 


§ 39a. Prejudicial and Harmless Error in General. 


The burden is on the appellant. not only to show error, but prejudicial error. 
Gibbs v. Russ, 349. 

It is only when the court’s ruling on some material matter is prejudicial, 
amounting to the denial of a substantial right, that a new trial will be granted. 
Gillis v. Tea Co., 470. 
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§ 39d. Harmless Error in Admission or Exclusion of Evidence. 


A refusal to admit competent evidence. which. when considered with all the 
other evidence, fails to make out a case for the jury, is harmless error. Gibbs 
vu. Russ, 349. 


§ 39e. Harmless and Prejudicial Error in Instructions. 


Errors in the court’s charge, on an issue answered in favor of the party who 
makes the exceptive assignments of error, are harmless. To be reversible. the 
error must be material and prejudicial to appellant’s rights. Woods vt. Road- 
way Hepress, Inc, and Swann vr. Roadway Express, Inc., 269, 


§ 39f. Harmless and Prejudicial Error in Form or Number of Issues. 


Where a stipulation is entered into by counsel for plaintiffs and defendants 
that only one {ssue may be submitted to the jury and the parties waive the 
submitting of any other issue.,on appeal the Court’s consideration is limited 
to those exceptions and assignments of error bearing on the single issue sub- 
mitted by consent. Wingler v. Miller, 15. 


§ 39g. Burden of Proof. 


The burden is on the appellant. net only to show error, but prejudicial error. 
Gibbs v. Russ, 349. 


§ 40a. Review of Exceptions to Judgment on Signing of Judgment or to 
Findings. 


The only exception, being to the judgment below, presents the question 
whether error appears on the face of the record: and the judgment being an 
essential part of the record, the Court will take notice of errors appearing 
in it. correct them and enter such judgment upon the facts established as in 
law ought to be rendered. Smith v. Snvith, 483. 


§ 40e. Review of Judgment on Motion to Nonsuit. 


On motion for judgment of nonsuit the evidence is taken in the light most 
favorable to plaintiffs, who are entitled to the benefit of every reasonable 
intendment upon the evidence and every reasonable inference to be drawn 
therefrom, Wingler v. Miller, 15. 

In considering a motion for nonsuit after all the evidence of both sides, the 
defendant’s evidence, unless favorable to the plaintiff, is not to be taken into 
consideration, except when not in conflict with plaintiff’s evidence, it may be 
used to explain or make clear that which has been offered by plaintiff. Greg- 
ory v. Ins. Co,, 124; Pappas v. Crist, 265; Stell vo Trust Co... 550. 

A motion to nonsuit tests the sufficiency of the evidence to carry the case to 
the jury and support a recovery, The question thus presented is a question 
of law and is always to be decided by the court. C. 8., 567. Ward v. Sneith, 
141. 

Where the only evidence to sustain the cause of action al.eged by plaintiff 
is incompetent, but erroneously admitted, and an appeal is taken by defendant 
from the refusal of judgment of nonsuit thereon, this Court will not overrule 
the trial court and grant the nonsuit. Gibbs v. Russ, 349. 

When the only defendants, who have any interest adverse to the plaintiff, 
move for judgment of nonsuit, C. S., 567, which is granted. objection and 
exception thereto, upon the theory that only some of defendants lodged the 
motion, are untenable. Daughtry v. Daughtry, 528. 
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In a suit by plaintiff. grantor and debtor in a deed of trust on land, against 
defendants, holders of the debt, for an accounting. upon motion for nonsuit at 
the close of all the evidence, which tended to show that plaintiff rented the 
lands and the rents were paid to the said holders of the debt to be applied to 
the debt and interest and taxes, the said holders of the debt allowing the 
property to be sold for taxes and becoming the purchaser at the tax sale, it 
was error for the court to allow the motion. on the ground of (1) laches or 
(2) adverse possession under a valid tax deed. Stell v. Trust Co., 550, 


§ 40f. Review of Judgments Upon Demurrers. 


Where plaintiffs’ cause was heard, in fhe court below, independently on the 
merits. and action on demurrers was reserved without prejudice to the defend- 
ants, a demurrer ore tenus, renewed in this Court, brings both questions up for 
decision. Warren vt. Maniwell, 604. 


8 40g. Review of Constitutional Questions. 


Constitutional rights are not to be granted or withheld in the court’s discre- 
tion. When a motion for continuance. in a criminal case, is based on a right 
guaranteed by the Federal and State Constitutions, the question presented is 
one of law and not of discretion, and the decision of the court below is review- 
able. S. iu. Farrell, 324. 


§ 43. Determination of Petition to Rehear., 


Petitions to rehear will be dismissed where the grounds of error assigned 
are substantially the same as on the former hearing. and no new facts appear, 
no new authorities cited. and no new positions assumed. Rule 44, Rules of 
Practice in the Supreme Court, 221 N. C., p. 570. fontgomery v. Blades, 331. 


§ 49b. Stare Decisis. 


Expressions in an opinion are to be interpreted in connection with the fac- 
tual situation under review. Buyers ve. Byers, 85, 


ASSAULT AND BATTERY. 


88 Ta, 7c. Elements and Degrees of Criminal Assault—in General. 


Where in a trial of an indictment, Michie’s Code, sec. 4214, defendant is 
convicted of an assault with intent to kill and judgment rendered that defend- 
ant serve not less than three nor more than four years in the State’s Prison, 
there is error, as the offeuse is at most a misdemeanor punishable by fine and 
imprisonment, or both, in the discretion of the court as provided by C, S., 4215. 
S.u. Gregory, 415. 


§ 8. Warrant and Indictment. 


In an indictment. under Michie’s Code, sec, 4214, it is not necessary to de- 
seribe the injury further than in the words of the statute. S, 7. Gregory, 415. 


§ 14. Verdict and Judgment. 


In a prosecution charging assault with intent to commit rape, Where at the 
conelusion of the State’s evidence defendant tendered a plea of guilty of an 
assault upon a female, and the court accepted defendant’s plea, the accepted 
plea is for a misdemeanor under C. S., 4215, and judgment that defendant be 
confined to the State’s Prison for not less than eight nor more than ten years, 
is a violation of N. C. Const., Art. I, sec. 14, and C. S., 4173. S. v. Tyson, 492. 
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When aceused is indicted, under C. S., 4214, for an assault with intent to 
kill and with a deadly weapon. the omission, by the court in its charge, of 
“assault with a deadly weapon” from the catalogue of permissible verdicts, 
does not deprive the jury of the statutory authority to consider it. & a. 
Bentley, 5638. 


ATTORNEY AND CLIENT. 
§ 10. Compensation of Attorney—Lien and Collection. 


In this jurisdiction it is held that attorney's fees may not be taxed as costs, 
Hopkins v. Barnhardt, 617. 


AUTOMOBILES, 


III, Operation and Law of the Road. v. Petroleum Carrier Corp., 254; 

§a. Attention to road and proper Gibbs v. Russ, 349; Russell v. 
lookout. Allen v. Bottling Co., Cutshall, 353; Crone vy. Fisher, 
118; Baird v. Baird, 730. 635; Baird v. Baird, 730, 

91. Sudden emergency. O'Kelly v. 18h. Instructions. Ross v. Greyhound 
Barbee, 282; Russell v. Cut- Corps, 239: 
Shall, 358, : : z 

12b. In approaching and passing Na Liability of Owner for Driver's Neg- 
children on highway. Yokeley ligence. 

v. Kearns, 196. . ea, In general. Baird v. Baird, 729. 
12c. Speed at intersections. Ander- 24a, Agents and employees in gen- 
son v. Petroleum Carrier Corp., eral, Russell v. Cutshall, 353. 

zoe) Cab. Co. ve Sanders, . 826; 24b. Scope of employment and fur- 

Crone v. Fisher, 635, therance of master’s business. 
14, Stopping, parking and parking Ibid. 

er Allen vy. Bottling Co.,, 24c. Competency and _ sufficiency of 


18c, Contributory negligence. Allen sae Denne Pi 320 
v. Bottling Co., 118; Anderson v. . : 


Petroleum Carrier Corp., 254; . . ; 5 
Crone vs Fisher. 636; VII. Criminal Responsibility. 


18d. Concurring and intervening neg- 82a, Culpable negligence in operation 
ligence, Ross y. Greyhound in general, S, v. Lowery, 598. 
Corp,, 239. 32b. Proximate cause and interven- 
18g. Sufficiency of evidence and non- ing and concurrent negligence. 
suit. Allen v. Bottling Co., 118; lbid. 
Yokeley v. Kearns, 196; Ross v. 32e. Sufficiency of evidence and non- 
Greyhound Corp., 289; Anderson suit. IJTbid, 


§ 9a. Attention to Road and Proper Lookout. 


Curves on the road and darkness are conditions a motorist is required to 
fake into consideration in regulating his speed “as may be necessary to avoid 
colliding with any person, vehicle, or other conveyance.” ‘Sec. 105, ch, 407, 
Public Laws 1987, C. S., 2621 (290). He must operate his automobile at night 
so as to be able to stop within the radius of his lights. Alen v. Bottling Co., 
118. 

The mere fact that the driver of an automobile goes to sleep, while driving, 
is a proper basis for an inference of negligence. sufficient to make out a prima 
facie case and to support a recovery for injuries sustained by another thereby, 
if no circumstances tending to excuse or justify his conduct are proven. Baird 
uv. Baird, 730. 


§ 9d. Sudden Emergency. 


Where plaintiff. 1 guest passenger, and defendant were driving. at night on 
a paved road in defendant’s car, when suddenly the lights on the car went out 
and defendant, as he was slowing down to stop, asked plaintiff to open the 
door and look out and warn him of danger, which plaintiff dic, and in response 
to such warning defendant cut his wheels back on the pavement so suddenly 
that plaintiff was thrown from the car and was injured. defendant was con- 
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fronted with an emergency and motion for judgment as of nonsnit properly 
allowed. O'Aelly uv. Barbee, 282. 

In the case of an urgent emergency an employee at times may act so as to 
bind his emplover without previous authority. Russell vo. Cufshall, 358. 


§ 12b. Operation and Law of Road in Approaching and Passing Children 
on Highway. 

When one drives an automobile on a public street and sees, or by the exer- 
cise of due care should see. small children on or near the traveled portion of 
the street and apparently intending to cross, it is his duty to use proper care 
with respect to speed and control of his car, the giving of timely warning and 
the maintenance of vigilant outleok. to avoid injury, recognizing the likelihood 
of their running into or across the street. Vokeley vr. Aearns, 106. 


§ I2c. Speed at Intersections, 


In an action to recover for wrongful death caused by an automobile collision. 
where plaintiff's evidence tended to show that her intestate (on the subservient 
road?) driving his own car and the truck of defendant (on the dominant road) 
were approaching the highway juneétion, which was well marked on all sides 
by signs showing its character and danger, both vehicles apparently going at n 
greater speed than prudence demanded and neither driver slowing down for 
the intersection, and plaintiff's intestate failing to yield and being killed by 
the consequent collision, motion for judgment as of nonsuit Was properly 
milowed. Auvderson tr. Petroleum Carricr Corp., 2a. 

If plaintiff's automobile enters the intersection of two streets. at aio time 
when the approaching car of defendant is far enough away to justify a person 
in beHeving that he may safely pass over the intersection ahead of the oncom- 
ing car. the plaintiff has the right of way. and it is the duty of the defendant 
to reduce his speed and bring his car under control and vield. Cabo Co. v. 
Sanders, 626. 

Conceding thaf plaintiff. in an action for damages for personal injuries from 
an automobile collision, entered the city street intersection at a speed greater 
than 20 miles per hour and therefore in violation of the city's ordinance, this 
would only be prinda facie evidence of negligence and not negligence per se. 
and conld not be held as a matter of law to constitute contributory negligence 
that would bar paintiff’s recovery. Crone vr, Fisher, 685. 


8 14. Stopping, Parking and Parking Lights. 

Parking on a paved highway at night, without flares or other warning, is 
negligence, Ch. 407, Publie Laws 1937, secs. 97 and 128. C, S,, 2621 (283), 
2621 (308). Allen ve Bottling Co. J18, 


§ 18c¢. Contributory Negligence. 

In vate action to recover damages from an automobile collision, where defend- 
ant’s truck was parked at night on the right side of a 22-foot paved highway. 
in the middle of a four-tenths of a mile straight-away., with left wheels two 
feet on the concrete and without parking lights on rear but there were reflec- 
tors, and plaintiff's intestate ran on the right shoulder striking the truck on 
the right rear with such force that he and a prssenger were killed, the con- 
tribufory negligence of plaintiff's intestate was such that judgment of nonsuit 
sustained. Atle vt. Bottling Co, 118. 

In an netion to recover for wrongful death caused by an automobile collision, 
where plaintiff's evidence tended to show that her intestate (on the subservi- 


908 ANALYTICAL INDEX. 


AUTOMOBILES—Continued., 


ent road) driving his own car and the truck of defendant (on the dominant 
road) were approaching the highway junction, which was well marked on all 
sides by signs showing its character and danger, both vehicles apparently going 
at a greater speed than prudence demanded and neither driver slowing down 
for the intersection, and plaintiff’s intestate failing to vield and being killed by 
the consequent collision, motion for judgment as of nonsuit Was properly 
allowed. Anderson v. Petroleum Carrier Corp., 254. 

Conceding that plaintiff, in an action for damages for personal injuries from 
an automobile collision, entered the city street intersection at a speed greater 
than 20 miles per hour and therefore in violation of the city’s ordinance, this 
would only be prima facie evidence of negligence and not negligence per se, and 
could not be held as a matter of law to constitute contributory negligence that 
would bar plaintiff’s recovery. Crone v. Fisher, 635. 


§ 18d. Concurring and Intervening Negligence. 


In an action to recover damages for personal injuries to plaintiff, a passen- 
ger on defendant’s bus, where the evidence tended to show that the driver 
stopped his crowded bus at night on the left-hand side of the highway, in front 
of a filling station which was used as a bus stop, and requested plaintiff, who 
was near the door, to alight so that another passenger could get off, which 
plaintiff did. stepping into the highway where he was struck and injured by 
another automobile coming from the opposite direction, driven by one intoxi- 
cated. a motion for Judgment as of nonsuit was properly denied. oss v. Grey- 
hound Corp., 239. 


§ 18g. Sufficiency of Evidence and Nonsuit. 


In an action to recover damages from an automobile collision, where defend- 
ant’s truck was parked at night on the right side of a 22-foot paved highway, 
in the middle of a four-tenths of a mile straight-away, with left wheels two 
feet on the concrete and without parking lights on rear but there were reflec- 
tors, and plaintiff’s intestate, after applying his brakes and leaving skid marks 
on the pavement for 100 to 190 feet, ran on the right shoulder striking the 
truck on the right rear with such force that he and a passenger were killed, 
the contributory negligence of plaintiff’s intestate was such that judgment of 
nonsuit sustained. Allen v. Bottling Co., 118. 

In an action for damages based on negligence, resulting in the death of 
plaintiff’s intestate, a small boy under eight years of age, where plaintiff’s 
evidence tended to show that his intestate was struck with great force by 
defendant’s automobile and killed, in the middle of a 39-foot city street. free 
from other traffic, as he attempted to cross the street, that the horn was not 
sounded, that the car traveled (carrying the boy’s body) 126 feet before stop- 
ping, and the owner was heard to say at the scene of the accident, “I told the 
driver to slow up.” a judgment as of nonsuit was reversible error. Yokeley 
v. Kearns, 196. 

In an action to recover damages for personal injuries to plaintiff, a passen- 
ger on defendant’s bus, where the evidence tended to show that the driver 
stopped his crowded bus at night on the left-hand side of the highway, in front 
of a filling station which was used as a bus stop, and requested plaintiff, who 
was near the door, to alight so that another passenger could get off. which 
plaintiff did, stepping into the highway where he was struck and injured by 
another automobile coming from the opposite direction, driven by one intoxi- 
cated, a motion for judgment as of nonsuit was properly denied. Ross v. Grey- 
hound Corp., 289. 
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In an action to recover for wrongful death caused by an automobile collision, 
where plaintiff’s evidence tended to show that her intestate (on the subservi- 
ent road) driving his own car and the truck of defendant (on the dominant 
road} were approaching the highway junction, which was well marked on all 
sides by signs showing its character and danger, both vehicles apparently going 
at a greater speed than prudence demanded and neither driver slowing down 
for the intersection, and plaintiff's intestate failing to yield and being killed 
by the consequent collision, motion for judgment as of nonsuit was properly 
allowed. Anderson v. Petroleum Carricr Corp., 254. 

In an action to recover damages for personal injuries to plaintiff caused by 
the alleged negligent operation by one of defendants of a truck, jointly owned 
by both defendants, where all of plaintiff’s evidence, admitted and rejected, 
taken in its most favorable light, tends to show that the other defendant had 
no interest in, and received no benefit from the operation of the truck at the 
time in question, such evidence is insufficient to establish the relation between 
the defendants of principal and agent or that of partnership and judgment of 
nonsuit, as to the defendant not operating the truck at the time of the accident, 
sustained. Gibbs uv. Russ, 349. 

In an action for damages for personal injuries to plaintiff, a minor, who was 
invited or permitted by corporate defendants’ driver to ride on the running 
board of its truck, such injuries being allegedly caused by the negligence of the 
driver, where there is no evidence that the driver was acting in the apparent 
scope of his authority or that such an emergency existed as would authorize 
the driver to employ assistance, disregarding the question of contributory negli- 
gence, the plaintiff was a trespasser as far as the corporate defendant was 
concerned, and judgment of nonsuit as to it was proper. Russell v. Cutshall, 
aie. 

In an action for damages for personal injuries to plaintiff by negligence of 
defendant, where plaintiff’s evidence tended to show that she was driving her 
car, at 20 to 25 miles per hour, south on a city street towards its intersection 
with another street running east and west, and that defendant’s truck was 
approaching the intersection from the west and was 125 feet distant from the 
intersection when plaintiff entered same, and said truck, running at 45 miles 
per hour, struck plaintiff’s car, which was within +4 feet of the curb on the 
south side of the intersection, knocking it 70 feet into a stone wall across the 
street, motion of nonsuit properly denied. C. S., 567. Crone v. Fisher, 685. 

The mere fact that the driver of an automobile goes to sleep, while driving, 
is a proper basis for an inference of negligence, sufficient to make out a prima 
facie case and to support a recovery for injuries sustained by another thereby, 
if no circumstances tending to excuse or justify his conduct are proven. Baird 
v. Baird, T30. 


§ 18h. Instructions. 

Where a passenger on a public bus alights, on the highway, at the request 
of the bus driver, so that another passenger could get out, and is injured by 
an automobile, coming from the opposite direction and driven by one who is 
intoxicated, it is reversible error for the court, in its charge to the jury, to 
compare these facts to a case where a horse is left unhitehed in the street, 
and is frightened by a stranger and runs away, causing damage. Ross v. 
Greyhound Corp., 2389. 


§ 23. Liability of Owner for Driver’s Negligence in General. 


The negligent conduct of the driver of an automobile, who is operating the 
‘ir With the permission, if not at the request of the owner, who is present 
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and has the legal right to control its operation, is imputable to the owner. 
The fact that the owner falls asleep and refrains from directing its operation 
does not change the owner's right or limit liability, Baird v. Baird, 780. 


§ 24a. Agents and Employees—in General. 


Ordinarily, one who is engaged to operate a motor vehicle has no implied 
authority to invite or permit third persons to ride; and the employer is not 
liable for personal injuries sustained by the invitee while in sueh machine. 
except, perhaps, when willfully and maliciously inflieted. The particular 
nature of the employment, or the circumstances at the time, or acquiescence 
on the part of the emplover may create an exception to this rule. Russell v. 
Cutshall, 358. 

In the case of an urgent emergency an employee at times may act so as to 
bind his employer without previous authority. Jbid. 


§ 24b. Scope of Employment and Furtherance of Master's Business. 

Ordinarily, one who is engaged to operate a motor vehicle has no implied 
authority. by virtue of his employment, to invite or permit third persons to 
ride: and the employer is not liable for personal injuries sustained by the 
invitee while in sueh machine, except. perhaps, when willfully and maliciously 
inflicted. Russell v. Cutshall, 353. 


§ 24c. Competency and Sufficiency of Evidence. 

In an action to recover damages for personal injuries to olaintiff caused by 
the alleged negligent operation by one of defendants of a track. jointly owned 
by both defendants, where all of plaintiff’s evidence, admitted and rejected. 
taken in its most favorable light, tends to show that the other defendant had 
no interest In, and received no benefit from the operation of the truck at the 
time in question, such evidence is insufficient to establish the relation between 
the defendants of principal and agent or that of partnership. Gibbs wv. Russ. 
349, 

The mere ownership of an interest in an automobile does not make the owner 
of such interest liable for injuries caused by the automobile: nor is a partner- 
ship liable for an injury done by such vehicle owned by it if the driver, even 
though a partner. be not acting within the scope of the business and authority 
of the partnership. Jbid. 

In an action for damages for personal injuries to plaintiff, a minor, who was 
invited or permitted by corporate defendants’ driver to ride on the running 
board of its truck, such injuries being allegedly caused by the negligence of 
the driver, where there is no evidence that the driver was acting in the appar- 
ent scope of his authority or that such an emergency existed as would author- 
ize the driver to employ assistance, the plaintiff was a trespasser, and judg- 
ment of nonsuit as to it was proper. Russell ¢. Cutshall, 358. 


§ 82a. Culpable Negligence in Operation—in General. 


The violation of a traifie law, unintentionally or merely through a want of 
ordinary care, will not constitute culpable negligence unless the prohibited 
act is in itself dangerous—i.e.. likely under the circumstances to result in 
death or great bodily harm. S. ov. Leicery, 598. 


§ 32b. Proximate Cause and Intervening and Concurrent Negligence, 

The violation of statutes, against driving alt automobile while intoxicated, 
G.S., 2621 (286). and against failure to give certain signals, C. S.. 2621 (301). 
if conceded, is not sufficient to sustain ao prosecution for involuntary man- 
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slaughter, unless a causal relation is shown between the breach of the statute 
and the death. WS. v. Loeirery, d9&. 


§ 32e. Sufficiency of Evidence and Nonsuit. 


In a Criminal prosecution for a felonious slaying. by an automobile collision, 
where all testimony tended to show no excessive speed. no clear evidence of a 
left turn in front of the oncoming car which hit defendant’s car causing the 
death, no failure to give any signal which defendant was under obligation to 
vive. and the only evideuce of intoxication of the defendant was by one witness, 
contrary to that of several others, and where there was no contention by the 
State that defendant’s conduct was such as to sustain a conviction at common 
law irrespective of the statutes, C. S.. 2621 (286), and 2621 (301), motion for 
judgment of nonsuit should have been allowed. 8. 0. Loarrery, 598, 


BAIL. 
8 4. Liabilities on Bail Bonds. 


Upon judgment visi. in a criminal proseeution, against defendant and his 
appearance bond and sei. fa. served on his surety and upon return at a subse- 
quent term judgment absolute entered against defendant and surety, where 
subsequently defendants moved to set aside the judgment for surprise and 
excusable neglect, C. &.. 600, for that the case did not appear on the calendar, 
with no allegation or evidence of any meritorious defense, their motion was 
properly denied, S. tv. O'Connor, 469. 


BANKRUPTCY. 
§ 34g. Insolvency. 


In a suit by plaintiff. judgment debtor, against defendant, judgment cred- 
itor, to enjoin a sale under execution on the judgment. which was taken and 
docketed within four months of the bankruptey of plaintiff. who alleges insol- 
vency at the time of docketing, evidence that plaintiff was unable to meet his 
obligations as they currently became due, supported by the petition and sched- 
ules in bankruptcy, is insufficient to show insolvency under the Bankruptey 
Act of 1898, und judgment of nonsuit affirmed. Sample uv. Jackson, 335. 

Petition. schedules and adjudication in bankruptcy under the Act of 1898, 
in a proceeding filed almost four months after the docketing of a judgment 
against the bankrupt. under attack on account of the alleged insolvency of 
the bankrupt at the time of docketing, are not evidence of such insolveney. 
Ibid. 


$ 7. Claims and Priorities. 


In a suit by plaintiff, judgment debtor, against defendant. judgment creditor, 
to enjoin a sale under execution ou the judgment. which was taken and dock- 
eted within four months by the bankruptcy of plaintiff. who alleges insolvency 
nt the time of docketing, evidence that plaintiff was unable to meet his obliga- 
tions as they currently became due, supported by the petition and schedules 
in bankruptey. is insufficient to shew insolvency upder the Bankruptey Act of 
1898. and judgment of nonsuit affirmed. Sample ov. Jackson, 335. 


§ 9. Debts Discharged. 


Where the maker of a note and mortgage is discharged in bankruptcy. such 
maker is no longer personally Hable on the note and mortgage, which however 
remains a lien upon the land. Saath vr. Bank, 249. 
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§ 8a. Duties and Liabilities in Paying Checks. 


The payee of an unaccepted, uncertified check has no right of action against 
the bank upon which the check is drawn, for he is in no position to allege a 
breach of legal duty and no action at law can be maintained except there is 
shown to have been a failure in the performance of some legal duty. C. S., 
3171. Ins. Co. v. Stadiem, 49. 

The drawer of a check on a bank may maintain an action against the bank 
for breach of contract to honor his check. Jbid. 

Where complaint, in an action for damages, alleges that a bank negligently 
refused to pay a check, given on it by a policyholder to an insurance company 
in payment of a policy premium, and induced the company by careless mis- 
representations to decline to pay the policy, in consequence of which the com- 
pany suffered damages in litigation over the policy, a demurrer was properly 
sustained, as the proximate cause of the company’s loss was not the negli- 
gence of the bank but the independent act of the company in refusing to pay 
the insurance. Jbid. 


BETTERMENTS. 


§ 1. Nature and Requisites of Claim of Betterments—in General. 


One, who in good faith under colorable title. enters into possession of land 
under a mistaken belief that his title is good. and who is subsequently ejected 
by the true owner, is entitled to compensation for the enhaiced value of the 
land due to improvements placed on the land by him. C. S&., 699. Rogers +. 
Timberlake, 59. 


§ 3. Color of Title of Party Claiming. 


Where defendant acquired the legal title to certain lands (originally belong- 
ing to plaintiff) at a foreclosure sale and subject to an agreement to hold the 
Jand in trust for the plaintiff and to reconvey to plaintif€ upon the payment 
of a sum certain on or before a given date, he (defendant) is not entitled to 
the value of improvements placed upon the land by him while holding same 
upon sueh trust. Rogers v. Timberlake, 59, 

A deed executed to defendant, pursuant to judgment in a suit to foreclose a 
tax certificate to which plaintiff and defendant were both parties. constitutes 
color of title in a subsequent action between the same parties involving better- 
ments. Harrison v. Darden, 364. 

In order to entitle 2» defendant to compensation for the enhanced value of 
land due to permanent improvements placed thereon by him. it must appear 
that he held the land in good faith, under color of title believed by him to be 
good, and that he had reasonable ground for such belief. Jbid,. 


§ 4. Good Faith in Making Iniprovements. 


Where defendant acquired the legal title to certain lands (originally belong- 
ing to plaintiff) at a foreclosure sale and subject to an agreement to hold the 
land in trust for the plaintiff and to reeconvey to plaintiff upon the payment 
of a sum certain on or before a given date. he (defendant) is not entitled to 
the value of improvements placed upon the land by him while holding same 
upon such trust. Rogers v. Timberluke, 59. 

In order to entitle a defendant to compensation for the enhanced value of 
land due to permanent improvements placed thereon by him, if must appear 
that he held the lana in good faith, under color of title believed by him to be 
good, and that he had reasonable ground for such belief. Harrison v. Darden, 
364. 
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§ 7. Assessment of Value of Improvements. 


Under C. S., 700, in an action involving betterments, rents aud rental values 
of the lands, which were obtained by defendants solely by reason of the im- 
provements put on the lands by themselves, cannot be used to offset compensa- 
tion to defendants for these improvements. Harrison v. Darden, 364. 

There is nothing in ch. 47, C. S.. known as the Torrens Law, which prevents 
the courts from proceeding to determine the value of improvements claimed 
by defendants, who have been evicted under plaintiff’s superior title. in ac- 
cordance with the terms of an unassailed judgment to which plaintiff was a 
party and ascertained by a consent reference. Jbid. 


BILLS AND NOTES. 
§ 10a. Makers and Persons Primarily Liable. 


The drawer of a check on a bank may maintain an action against the bank 
for breach of contract to honor his check. Jas. Co. v. Stadiem, 49. 


§ 10d. Purchasers and Holders in Due Course. 


The payee of an unaccepted, uncertified check has no right of action against 
the bank upon which the check is drawn, for he is in no position to allege a 
breach of legal duty. C. 8S., 38171. Jus. Co. v. Stadiem, 49. 


§ 23. Parties. 


It is permissible to show by evidence aliunde that one, ostensibly a joint 
pronusor or obligor. is in fact a surety. Lee v. Chamblee, 146. 


§ 26. Competency and Relevancy of Evidence. 


It is pernussible to show by evidence aliunde that one, ostensibly a joint 
promisor or obligor, is in fact a surety. Lee wv. Chamblee, 146. 


§ 27. Sufficiency of Evidence, Nonsuit, and Directed Verdict. 


Where complaint. in an action for damages, alleges that a bank negligently 
refused to pay a check, given on it by a policyholder to an insurance company 
in payment of a policy premium, and indueed the company by careless misrep- 
resentations to decline to pay the policy, in consequence of which the company 
suffered damages in ltigation over the policy, a demurrer was properly sus- 
tained. Jas. Co. v. Stadion, 49. 

In a suit on a note, which appears to be under seal with defendant and 
another as joint makers or joint obligors, plaintiff makes out a prima facie 
ense by offering the note, and motion for nonsuit should have been denied. 
Lee tu. Chamblee, 146. 


BOUNDARIES, 
§ 1. General Rules. 


What constitutes the dividing line between adjoining landowners is a matter 
of law. but the true location of the line must be settled by the jury under 
correct instructions based upon competent evidence. Thomas v. Hipp, 515. 


§ 3a. Definiteness of Description and Admissibility of Parol Evidence. 


It is presumed that a grantor in a deed intended to convey something, and 
the deed will be upheld unless the description is so vague or contradictory that 
it cannot be ascertained what thing in particular is meant. Duckett v. Lyda, 
356. . 
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Every deed of conveyance must set forth a subject matter, either certain in 
itself or capable of being reduced to a certainty by a recurrence to something 
extrinsic to which the deed refers. -The description must identify the land or 
furnish the means of identifying. under the maxim id certum est quod certum 
reddi potest, the locus in quo. Peet uv. Calais, 868: Duckett vu. Luda, 356. 


§ 3e. Parol Evidence. 


When the deseription is not sufficient in itself to denote the land conveyed, 
resort miiy be had to extrinsic evidence, But evidence dchors the deed is 
admitted to “fit the description to the thing” only when it tends to explain, 
locate, or make certain some cal) or descriptive term used in the deed. Duckett 
au. Luda, 306. 

When resort is had to evidence alinnde to make the description in a deed 
complete, the weight and credibility of the evidence thus offered is for the jury. 
Peel rv, Calais, 368. 


§ 9. Evidence. 


A junior deed is incompetent to locate 2 corner or Hne in a senior instru- 
ment. Thomas v. Hipp, 518. 


‘ 


§ 10. Issues and Burden of Proof. 


In a processioning proceeding to establish the true boundary line between 
adjoining landowners, the burden of proof is on plaintiff and it is error for the 
trial court, in the absence of an agreement by the parties that one of two 
designated lines is the true line, to charge the jury to answer the issue in favor 
of that one of such lines as they find is supported by the greater weight of 
the evidence. Zhomas v. Hipp, 515. 


§ 11. Instructions. 


In a processioning proceeding to establish the true boundary line between 
adjoining landowners, the burden of proof is on plaintiff and it is error for the 
trial court, in the absence of an agreement by the parties that one of two 
designated lines is the true line, to charge the jury to answer rhe issue in favor 
of that one of such lines as they find is supported by the greater weight of 
the evidence. homas v. Hipp, 515- 

What constitutes the dividing line between adjoining landowners is a matter 
of law, but the true location of the line must be settled by the jury under 
correct instructions based upon competent evidence. Jbid. 


BURGLARY AND UNLAWFUL BREAKING, 


8S lec. Breaking and Entering Otherwise Than Burglariously. 


Felonfous intent is an essential element of felonious breaking and entry with 
intent to steal. C. S., 4285, It must be alleged and proved and the felonious 
intent proven must be the felonious intent alleged. which, in this case, is the 
“intent to steal.’ The same is true as to larceny. S. v. Friddle. 258, 


8 le. Possession of Implements for Burglary. 


Upon indictment under C, 8., 4286, the burden is upon the State to show: 
(1) that the person charged was found having in his possession an implement 
or implements of housebreaking enumerated in, or which come within the 
meaning of the statute: and (2) that such possession was without lawful 
excuse, NS. tv. Boyd, 79. 
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§ 7. Presumptions and Burden of Proof. 


Lpon indictment under C, &., 4236, the burden is upon the State to show: 
(1) that the person charged was found having in his possession an implement 
or implements of housebreaking enumerated in. or which come within the 
meaning of the statute: and (2) that such possession was without lawful 
excise, oS. u. Boyd, T9. 


§ 9. Sufficiency of Evidence. 

In the trial of an indictment for the possession of implements of house- 
breaking. where the State’s evidence fails to show that any of the implements 
were for the express purpose of housebreaking and fails to show that any of 
them were implements enumerated in the statute, C. S.. 4286, except perhaps 
a“bit,’ and shows that all of the tools or implements. except pistols. were in 
common use in lawful and ordinary occupations. without any cirenmstances 
inferring that the implements were for burglarious purposes, motion of nonsuit 
should have been granted, SS. v. Boyd, 79. 


8 10. Instructions. 


Jn a prosecution for felonious breaking and entering with intent to steal 
vnd for larceny, where defendants contend and offer evidence to prove that 
they broke into a store and removed a large quantity of sugar, having the day 
before fully paid therefor to the clerk of the owner, who had prearranged. 
with the approval of the owner, that defendants should stage the apparent 
crime to enable the owner to escape ration penalties, a charge that, if a person 
breaks and enters and takes away property of another, with the consent of his 
emplovee. that would not relieve him of all the elements of breaking and 
entering. and if they broke and entered, with the consent of the clerk and 
against the will of the owner. they would be guilty. is reversible error. S.ov. 
Friddle, 258, 

CERTIORARI. 


(See Appeal and Error § 18.) 


CLERKS OF THE SUPERIOR COURT, 


§ 4. Probate Jurisdiction. 

While the clerk of the Superior Court has exclusive original jurisdiction as 
to matters of probate and the judge has no power therein unless the matter is 
brought before him ty appeal, the Superior Court in term is by statute consti- 
tuted a forum for the settlement of controversies over estates. C. S., 185. 
Se Griggs, 2719. 


§ 7. Jurisdiction and Powers as Judge of Juvenile Court. 

Where the Juvenile Court has by proper proceeding acquired jurisdiction 
of the parties and of the subject matter of children whose custody is subject 
to controversy, its adjudication for the welfare of the children must be held 
effective and binding on the parties, subject to review on appeal. C. S.. 5089, 
DONS. Ture Preratt, 83s. 

While the record does not disclose that a written petition to the Juvenile 
Court was originally filed by appellant, C. S.. 5043, he may not now be heard 
to complain of irregularity in this respect, since the procecding was instituted 
nt bis instance. wid he was personally present at the hearing. C. S., 490. Lbid. 

Original jurisdiction has been conferred upon the Juvenile Court to find a 
child delinquent or neglected, C.S., 5039. but this statute does not repeal C. S., 
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2241. and is not inconsistent therewith. The Superior Court as such has 
exclusive jurisdiction, by writ of habeas corpus. to hear and determine the 
custody of children of parents separated but not divorced. Ibid. 


§ 18. Power and Duty to Receive Money Paid Into Court. 


In this jurisdiction the liability of the clerk of the Superior Court for the 
safety of funds of infants, placed in his hands by virtue of his office, is that 
of an insurer. 8. t. Saieyer, 102. 

A public officer is not as a rule relieved from liability for the loss of public 
moneys in his charge where the loss is due to fire. burglary, theft, or embezzle- 
ment by subordinates, however careful and prudent he may have heen, Under 
this rule liability would attach where the clerk is the victim of a forgery. 
bid, 


§ 23b. Action Against, by Individual. 

Qur statutes provide two separate and distinct remedies against clerks of 
the Superior Courts—one in behalf of the injured individual for a specific fund 
to which he is entitled or on account of a particular wrong committed against 
him by the officer. GC. S.. 3854: and one in behalf of the new clerk against his 
predecessor in office to reeover possession of records, books, papers and money 
in the hands of the outgoing clerk by virtue or under color of his office. C. &,, 
9438, S. vr. Watson, 487. 

Authority for an individual to sue an officer for money wrolgfully detained, 
C.S8.. 3854, and C. 8... 3857, allowing damages at twelve per cent on any such 
recovery, relate to fhe same subject matter, are part of one and the same 
statute, and must be construed together. Ibid. 


§ 28c. By succession. 

Our statutes provide two separate and distinct remedies against clerks of 
the Superior Courts—one in behalf of the injured individual for a specific 
fund to whieh he is entitled or on account of a particular wrong committed 
against him by the officer, C. S.. 354: and one in behalf of the new clerk 
against his predecessor in office to reeover possession of records, books, papers 
and money in the hands of the outgoing clerk by virtue or under color of his 
office, C.S.. 948. SS. te. Watson, 487. 

Whether or not the clerk is entitled to the benefits of C. S.. 357, in a suit 
against his predecessor, is not now decided: but. granting that he is not so 
entitled, the law allows interest by way of damages on meney wrongfully 
detained. Ibid. 


§ 23d. Removal. 

A judgment of a court of competent jurisdiction, removing a clerk of the 
Superior Court from office, creates a vacancy in the office of clerk. and, when 
no appeal is taken, is conelusive. SN. v. Watsoi, 487. 


§ 23e. Parties and Pleadings. 


In an action by a elerk of the Superior Court against his predecessor in 
office for the recovery of records, money, ete, in the hands of the outgoing 
clerk by virtue or under color of his office, C. S.. 948. an order, making the 
county a party plaintiff, was improvidently entered, and allegations in the 
auswer, asserting a cross action and further defense against the county, were 
properly stricken. And it follows that related allegations in the reply, by way 
of answer to such cross action and further defense, should have been stricken 
also. S. uv. Watson, 437. 
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In an action by the clerk of the Superior Court against his predecessor in 
office, for possession of records, books and funds under C. 8., 948. where de- 
fendant denied the allegations of the compliuint that plaintiff was duly ap- 
pointed clerk to fill a vacancy caused by the removal of defendant and qualified 
as such, and also made further affirmative allegation to like effect, there was 
error in allowing a motion to strike such affirmative allegations.  [b/d, 


§ 23g. Judgment. 


A judgment of a court of competent jurisdiction, removing a clerk of the 
Superior Court from office, creates a vacancy in the office of clerk. and, when 
no appeal is taken, is conclusive. S. Vr. Watson, 437. 


CONSPIRACY. 


§ 3. Nature and Element of Crime. 

The charge of conspiracy to violate the law and the charge of the consun- 
mation of the conspiracy by an actual violation of the law are charges of 
separate offenses, and a conviction of one cannot be successfully pleaded as 
former jeopardy on an indictment for the other. NS. cv. Lippard, 167, 


CONSTITUTIONAL LAW. 


II. Construction of Constitution in Gen- ¥. Persenal, Civil, and Political Rights, 
eral. Privileges, Immunities and Class 
3a, General rules of construction. Legislation. 
In re Yelton, 845. 12. Monopolies and exclusive emotu- 
ments and privileges. Coggins 
iI, Governmental Branches and Powers. v. Board of Education, 788; 
4a. In general. Shepard v. Leon- Brown v, Comrs., 745, 
ra tiie 110, Saige me eae ie VI. Due Process of Law: Law of Land. 
. Taxing power. Raleigh v. Bank, - ofa Re Saree ieee ; 
286; Raleigh v. Public School 1%. ee needy ee ye 
System, 316; R. R. v. Cumber- > Pruckin ‘ C5 ERT. Baa Pog tcc! 
land County, 750. Pree bat 
de, Delegation of power. Utilities IX. Full Faith and Credit to Foreign 
Com. v. Trucking Co., 687. Judgments, 
4d, In regard i eee cities oe 23. Nature and scope of mandate. 
officers, Raleigh v. Bank, 286; Hat Co, v. Chizik, 371; Hampton 


Hunsucker v. Winborne, 650; 


7 iat ies ve Pulp Co., 534. 
Brown v. Comrs. of Richmond. 


744, XI. Constitutional Guarantees in Trial of 
fa, Judicial power in general, Shep- Persons Accused of Crime, 
ard v. Leonard, 110. 2’ Right to confront accusers and 


witnesses, S&. v. Utley, 34; S. v. 


IV. Police Power of State. Farrell, 321; 8. v. Rising, 747. 
$8. Regulation of trades and profes- 29, Right not to incriminate self. 
sions, Suddreth v. Charlotte, S. v. Farrell, &04. 
630. 33. Due process of law. Ibid. 


§ 3a. General Rules of Construction. 

A constitution should not receive a technical construction as if if were an 
ordinary instrument or statute. It should be interpreted so as fo carry out the 
general principles of the government, and not defeat them. JH re Yeltou: 
Advisory Opinion, S45. 


§ 4a. Governmental Branches and Powers in General. 


Under Art. LV. sec. 11, of the N. C. Constitution the power and authority of 
special and emergency judges is defined and limited by the words “in the courts 
which they are appointed to hold”: and the General Assembly is without 
power to grant such judges jurisdiction in excess of this definite limitation. 
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It does not authorize the Legislature to confer “in chambers” or “vacation” 
jurisdiction on special judges, assigned to hold a designated term of court. 
Shepard ve Leonard, 110. 

The Legislature may set a time lock even for the sovereign: and the maxim 
Hulluae tempus occurrit regi is not applicable to statutes which impose a limi- 
tation upon the exercise of powers granted municipalities for the enforcement 
of statutory liens of assessments for public improvements. Raleigh ve Baik, 
2S6. 

8 tb. Taxing Power. 

There is no provision of the N, C. Constitution directly forbidding the Legis- 
lature to pass any law releasing or remitting taxes. Raleigh v. Bank, 286. 

While the Constitution of North Carolina provides that property belonging 
to the State or to municipal corporations shall be exempt from taxation (Art. 
V. sec. oO), assessments on public school property for special benefits thereto, 
‘used by the improvement of the street on which it abuts. are not embraced 
within the prohibition. dtaleigh v. Public School System, 316. 

The total tax assessment by a county shall not exceed the constitutional 
limit for general purposes, except When levied for a special purpose and with 
the special approval of the General Assembly, by special or general act, N. C. 
Const., Art. V, sec. 6: and Cumberland County is authorized by the Act of 
1923, now CC. S., 1297 (St), to levy annually five cents only on the one hun- 
dred dollar valuation, for maintaining county homes for the aged and infirm 
and for similar purposes. Conceding that C. S.. 1297 (28). and C. S., 1885. 
coustitute special approval of the General Assembly for unlimited levy for a 
special purpose, they are general acts and conflict with the provisions of the 
later act of 19238. AR. Rot. Cumberland County, Tod. 


§ 4c. Delegation of Power. 

The jurisdiction of the courts over regulations for “public convenience and 
necessity,” made by State administrative bodies, in accordance with statutes, 
is neither original nor wholly judicial in character. nud it is not the intent of 
such statutes that the public policy of the State shall be fixed by a jury, 
Utilities Cominission ve Trucking Co., OST. 


§ 4d. In Regard to Counties, Cities and Officers. 


The Legislature may set a time lock even for the sovereign: and the maxim 
nullune tenipus oceurrit regi is not applicable to statutes which impose a lim.- 
tation upon the exercise of powers granted municipalities for the enforcement 
of statutory liens of assessments for public improvements. Jealeigh v. Bank, 
2Sb, 

The Municipal Board of Control is a creature of the General Assembly 
within the provisions of Art. II, sec. 29, of the Constitution of North Carolina. 
Hunsucher vu. Winborne, 600, 

The General Assembly, in the exercise of its permissible authority. may abol- 
ish a local court. Brown ve. Consrs. of Richniond County, TA. 

Upon the ratification of a valid act of the General Assembly, abolishing an 
elective office, both the dufies and emoluments of the office terminate. Jbid. 

There is a specific constitutional prohibition against gifts of public money, 
and the Legislature has no power to compel or even to authorize a municipal 
corporation to pay a gratuity to an individual to adjust a claim: which the 
municipality is under no legal obligation to pay. N.C. Const. Art. I. see. 7, 
Lbid. 
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8 6a. Judicial Power in General. 


Under Art. IV. sec. 11. of the N. C. Constitution the power and authority of 
special and emergency judges is defined and limited by the words “in the 
courts Which they are appointed to hold’) and the General Assembly is with- 
out power to grant such judges jurisdiction in excess of this definite limitation. 
It does not authorize the Legislature to confer “in chambers” or “vacation” 
jurisdiction on special judges, assigned to hold a designated term of court. 
Shepard v. Leonard, 110, 


§ §$. Police Power of State—Regulation of Trades and Professions. 

The business of carrying passengers for hire is a privilege. the Heensing, 
regulation, and control of which is peculiarly and exelusively ao legislative 
prerogative, So is the power to regulate the use of public roads and streets, 
The General Assembly in the exercise of this police power may provide for the 
licensing of taxicabs and regulate their use on publie streets, or if muy. in its 
discretion, delegate this authority to the several municipalifies. It has adopted 
the latter course. Public Laws 1943. ch. 6389. sec. 2: Michie’s Code, sec, 2787, 
subsecs. (7). (11). and (86): Publie-Local Laws 1939. ch. 866. secs. 381. 32. 
Suddreth vu Charlotte, 630. 

Municipalities may classify persons according to their business and apply 
different rules to different classes without violating constitutional rights, 
State or Federal. The discriminations which invalidate an ordinance are those 
where persons engaged in the same business are subjected to different restric- 
tions or are held entitled to different privileges under the same conditions. 
Ibid. 

The fact that operators of taxicabs will suffer pecuniary injury from the 
enforcement of ordinances regulating such business, or that such operators 
may be unable to comply with the terms of a regulatory ordinance, and so will 
be compelled to abandon operation of their vehicles, does not establish the 
unreasonableness or invalidity of the ordinance. bid, 


§ 12. Monopolies and Exclusive Emoluments and Privileges. 


Membership in secret societies is subject to regulation by school boards and 
in adopting rules requiring every student to sign a pledge that he is not a 
member of snch organization, will not be¢ome a member or support any such 
society, the penalty for refusal to sign being a denial of the right to partici- 
yrite in extracurricular activities, a school board acts within its authority. 
where the rules make no attempt to deny those not signing any instruction 
afforded by class work or by the required curriculum of the school. Coggins 
r. Board of Bducatiou, 768. 

There is a specific constitutional prohibition against gifts of publie money. 
and the Legislature has no power to compel or even to authorize a municipal 
corporation to pay a gratuity to an individual to adjust a claim which the 
municipality is under no legal obligation to pay. N. (. Const.. Art. I, see. 7. 
Brown vy. Comers, of Richmond Couity, TA49, 


§$ 17. Right to Jury Trial. 


While the ancient mode of trial by jury has been preserved in our present 
Constitution, Art. I, sec. 19. the right in civil cases may be waived (Art. IV, 
sec. 13), and in reference cases the failure te except to the findings of the 
referee or properly to preserve the right to jury trial has been uniformly held 
to constitufe a waiver. Chesson 7. Container Co,, 3878. 
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In reference cases the trial by jury is restricted by the statute (C. S., 573) 
to the written evidence taken before the referee, which sufficiently complies 
With the constitutional mandate, if the testimony is taken under oath in the 
manner prescribed by law. with opportunity to cross-examine. Tbid. 

The jurisdiction of the courts over regulations for “public convenience and 
necessity.’ made by State administrative bodies, in accordance with statutes, 
is neither original nor wholly judicial in character, and it ix not the intent 
of such statutes that the public policy of the State shall be fixed by a jury, 
Utilities Commission vy Trucking Co.. 687. 


§ 23. Full Faith and Credit to Foreign Judgments—Nature and Scope of 
Mandate. 


Under Art. IV. sec. 1, of the Constitution of the United States a judgment 
of a court of another state. when properly authenticated, is entitled in the 
courts of this State to be given full faith and credit. Hat Co.. lie. wv. Chizik, 
371. 

A judgment of a Federal Court will be given full faith and credit in the 
State court, when pleaded as res judicata according to the practiee of the 
Court: but there is no rule which will compel the State court to aecept the 
law as laid down by any other court, State or Federal, where the subject of 
the controversy, however similar. is different. Hampton tv. Pulp Co. 385. 


§ 28. Constitutional Guarantees in Trial of Persons Accused of Crime— 
Right to Confront Accusers and Witnesses, 

The constitutional right of the accused in a criminal prosecution, to be 
informed of the accusation against him and to confront his accusers and wit- 
nesses with other testimony, carries with it alse the opportunity fairly to 
present one's defense. S. rv. Utley, 89. 

In a prosecution for murder, where accused moved for a continuance on 
account of the absence of material witnesses, stating what the witnesses’ testi- 
mony would be, and the solicitor admitted that the witnesses would testify 
as stated and the court denied the motion for continuance. specifically and in 
detail instructing the jury to consider that the withesses had so testified and 
to give this evidence consideration just as if the witnesses jiad been present 
in court and testified for defendant. there is no denial of defendant’s constitu. 
tional right. Ibid. 

Constitutional rights are not to be granted or withheld in the court’s discre- 
tion, When a motion for continuance, in a criminal case, is based on a right 
guaranteed by the Federal and State Constitutions, the question presented is 
one of law and not of discretion, and the decision of the court below is review- 
ahle, Not. Farrell, 321. 

The right to have counsel, as well as the right to face one’s aceusers and 
Witnesses with other testimony, is guaranteed by both the N. ¢. and U. 8. 
Coustitutions, and together they include the opportunity fairly to prepare and 
present one’s defense, Ibid. 

In a criminal prosecution for a capital offense, in a county 150 miles from 
where the prisoner was born and spent most of his life, upon a plea of insanity 
made by counsel and motion for time to prepare the defense, an order requiring 
the cause to be tried within three and one-half days. exelusive of Sunday, was 
a violation of Que process of law. regardless of the merits of the case. Ibid, 

There is no denial of prisoner’s right to confrontation, N. (. Const., Art. I, 
sem. 11, by the refusal of a motion to continue, on the ground of the absence 
of a material, expert. fingerprint witness, it appearing that the State’s solicitor 
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agreed that he would not, and did not offer evidence as to fingerprints. S. tv, 
Rising, TAT. 


§ 29. Right Not to Incriminate Self. 


The constitutional inhibition against self-incrimination, Art. I, see. 11. is 
directed against compulsion. and not against voluntary admissions, confessions. 
or testimony freely given on the trial. Such statements, confessions. and testi- 
mony voluntarily given on a former trial are received against the accused as 
his admissions. S. v. Farrell, SOA. 


§ 33. Due Process of Law. 


Constitutional rights are not fo be granted or withheld in the court’s disere- 
tion. When a motion for continuance, in a criminal case, is based on a right 
guaranteed by the Federal and State Constitutions. the question presented is 
one of law and not of discretion. and the deeision of the court below is review- 
able. WS. w. Farrell, 321. 

In a eriminal prosecution for a capital offense, in a county 150 miles from 
where the prisoner was born and spent most of his life. upon a plea of insanity 
made by counsel and motion for time to prepare the defense, an order requir- 
ing the case to be tried within three and one-half days, exclusive of Sunday, 
was a violation of due process of law, regardless of the merits of the case. 
ibid. 

CONTRACTS. 


§ 1. Nature and Essentials in General. 


There must be a substantial agreement of the parties upon the subject mat- 
ter of the treaty to constitute a econtract—a mecting of the minds. Richardsoi 
t. Storage Co., 344. 


§ 4. Acceptance. 


Acceptance must be unqualified and in the terms of the offer, without mate- 
rial conditions not included or implied in the offer: otherwise, such purported 
acceptance constitutes a counter-proposal which the other party is not bound 
to accept. Riehardson v. Storage Co., 344: Newbern v. Pugh, 34s, 

The acceptance of an offer to sell property. based upon the condition that 
plaintiffs’ attorneys shall first pass upon the title, is not an unqualified accept- 
ance of the offer and does not bind the defendant. bid, 


§ 5. Consideration. 

Where certain family relationships exist. the performance of valuable serv- 
ices hy one member of the family for another, within the unity of the family, 
is presumed to have been rendered pursuant to a moral or legal obligation 
and without expectation of compensation: but this is a presumption which may 
be overcome by proof of an agreement to pay. or of facts and circumstances 
permitting the inference that payment was intended on the one hand and 
expected on the other. Francis v. Francis, 401, 

The rule. that services within the family unity are presumed to be gratui- 
tous, is not recognized in this State to such an extent as to raise the presump- 
tion against a daughter-in-law or a son-in-law. Jbid. 


§ 6. Form and Requisites of Agreement or Instrument. 


Where a contract is in several writings and not in a single document, the 
Court will not be astute to detect immaterial differences which might defeat 


922 ANALYTICAL INDEX. 


CONTRACTS——Continued. 


the contract, but will try toe give each writing a reasonable interpretation 
aeeording to the intention of the parties. Richardson v. Storage Co., 344. 


S$ 7c. Contracts Ousting Jurisdiction of Courts. 


An agreement not to sue. or to withdraw a defense. or to waive an objection 
in another forum. is binding when based upon a valuable consideration of 
mutual promises, and the court is not without jurisdiction to sanetion it. 
Su. Griggs. 279, 


§ 8. General Rules of Construction. 


Great liberality is allowed in construing releases. The intent is to be sought 
from the whole and every part of the instrument: and where general words 
are used, if it Appears by other clauses of the instrument, or other documents. 
definitely referred to. that it was the intent of the parties to limit the dis- 
charge to parficular claims only, courts, in construing it. will so limit it. 
Supply Co. tv. Burgess, OF~ 

It is permissible for the parties to agree that a note shall be paid only in a 
certain manner, 7.ec.. out of a particular fund, by the foreclosure of collateral, 
or from rents collected. ete. And this part of the agreement may be shown. 
though it rests in parol. Ripple vc. Stevenson, 284. 

Where a contract is in several writings and not in a single document, the 
Court will not be astute to detect immaterial differences which might defeat 
the contract, but will try to give each writing a reasonable interpretation 
aceording to the intention of the parties. Richardson tv. Storage Co, 344. 

Where there is no ambiguity in the instruments upon which plaintiffs rely 
as a contract, they are subject to constructions by the court. without the aid 
of a jury, in passing upon defendant's demurrer. Ibid, 


§ lia. Conditions—In General. 


Acceptance must be unqualified and in the terms of the offer. without mate- 
rial conditions not included or implied in the offer: otherwise, such purported 
acceptance constitutes a counter-proposal which the other party is not bound 
to accept. Richardson v. Storage Co.,, 844. 


8 11b. Conditions Precedent. 


The acceptance of an offer to sell property. based upon the condition that 
plaintiffs’ attorneys shall first pass upon the title. is not an unqualified accept- 
anee of the offer and does not bind the defendant. Richardscn v. Storage Co., 
344. 


$§ 11d, 12. Conditions Subsequent: Modification and Abandonment—in 
General. 


Where plaintiff “traded” defendant an old automobile in October, 1941. tak- 
ing in part a due bill for $175 as a eredit on a new car, defendant advising 
plaintiff that after 1 January, 1942. he probably would not be able to deliver 
a new car, Whereupon the parties agreed that defendant should not be liable 
for any delay or failure to make delivery, such agreement is a valid contract 
and plaintiff cannot recover the face of the due bill. since Rationing Order 
No, 2-A, “freezing” the sale of new curs. Shelton v. Motor Co., 68. 


§ 16. Performance or Breach—in General. 


The execution, delivery and recording by the owners of a long term lease 
on premises, which they had contracted to lease to plaintiff, is such a renuncia- 
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tion of their agreement as to give plaintiff the right to treat it as a present 
breach and sue at once for damages. Pappas v. Crist, 265. 

It. is permissible for the parties to agree that a note shall be paid only in a 
certain manner, f.e., out of a particular fund. by the foreclosure of collateral, 
or from rents collected, ete. And this part of the agreement may be shown. 
though it rests in parol. Ripple v. Stevenson, 284. 


£€ 1%. Substantial Performance. 


Ordinarily, where there is no additional expression as to duration, a contract 
for permanent employment implies an indefinite general hiring, as contrasted 
with a temporary job, terminable in good faith at the will of either party. 
Matever uv. Jewelry Coa,, 148. 


§ 23. Sufficiency and Nonsuit. 


In an action to recover wages while out of work, where plaintiff's evidence 
tended to show that he gave up a steady job to accept an offer from defendant 
for permanent employment in a new store, without further agreement as to 
duration of time, no business usage or other circumstance being shown, and 
defendant discharging plaintiff upon closing his new store after eight weeks, 
judgment of nonsuit was properly allowed. AMalever v. Jewelry Co., 148. 

The execution, delivery and recording by the owners of a long term Jease 
oh premises, which they had contracted to lease to plaintiff, is such a renuncia- 
tion of their agreement as to give plaintiff the right to treat it as a present 
breach and sue at once for damages. Pappadas v. Crist, 265. 


§ 25a. Forfeitures and Penalties Under Terms of the Instrument. 


In an action to recover on an insurance policy for fire damage to an air- 
plane, the ecourt’s charge to the jury, that the measure of damages is the 
difference in the reasonable market value of the airplane immediately before 
the fire and immediately thereafter, is erroneous, when the policy upon which 
the action is bottomed prescribes otherwise for the measure of recovery. 
Andrews v. Ins. Co., 588. 

CONTRIBUTIONS, 


§ 1. Nature and Grounds of Remedy. 


One who is compelled to pay or satisfy the whole, or to bear more than his 
just share of a common burden or obligation, upon which several persons are 
equally liable or which they are bound to discharge, is entitled to contribution 
ugainst the others. The doctrine is founded not upon contract, but upon prin- 
ciples of equity. Nebel v. Nebel, 676. 

Where three donees have notice that the U. S. Commissioner of Internal 
Revenue has assessed against them a large gift tax liability, for the whole of 
which each is Hable, and all file petitions with the Board of Tax Appeals for 
a redetermination of the deficiency, and pending a hearing, one of the donees 
secures an adjustment for a very much smaller sum and, after notice to the 
others, who failed to appear and make defenses, pays the same, the donee so 
paving the entire assessment is entitled to contribution from the other two. 
Lbid. 


CORPORATIONS. 
§ 8. Rights and Liabilities of Stockholders in General. 


In a suit against a corporation and its president by the owner of a majority 
of its capital stock, where the complaint alleges the wrongful refusal of the 
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corporation by the individual defendant to transfer such stock, that the presi- 
dent held a meeting of stockholders, without a quorum. and at such meeting 
“tilled all preferred stock at par and that he is attempting to sell valuable 
property of the company, all in violation of the rights of plaintiff and the 
corporation, a demurrer, on the ground of misjoinder of parties and causes, 
and on the grounds of no cause of action stated, was properly overruled and 
restraining order properly continued to the hearing. Corbett v. Lumber Co., 
TO4, 


§ 20. Representation of Corporation by Officers and Agents. 


In the case of an urgent emergency an emplovee at times may act so as to 
bind his emplover without previous authority. Russell ve Cutshall, 3853. 

The designation “manager” implies general power and perroifs a reasonable 
inference that such manager is vested with the general conduct and control of 
his employer's business in and around the premises, and his acts are, when 
connitted in the line of his duty and in the scope of his employment, those of 
his principal. Gillis v. Tea Co,, 470. 


$ 25a. Liability of Corporation for Torts. 


In an action for slander, where plaintiff's evidence tended to show in its 
nost favorable light that one of two defendants, who was manager of his 
codefendant's store, while acting in the scope of his employment on the store 
premises, falsely charged in a loud voice, in the presence of others, that plain- 
tiff had stolen a package from the said store. a case of actionable wrong is 
made out. Gillis rv. Tea Co, ATO. 

The designation “manager” implies general power and permits a reasonable 
inference that such manager is vested with the general conduet and control 
of his employer's business in and around the premises, and his acts are, when 
committed in the line of his duty and in the scope of his employment, those of 
his principal. Jbid. 

When the servant is engaged in the work of his master, doing that which he 
is emploved or directed to do, and an actionable wrong is done to another, 
either negligently or maliciously, the master is liable, not only for what the 
servant does, but also for the ways and means employed by him in performing 
the act in question, And this principle is applicable to actions for slander, 
Lbid. 

Private instructions by employers to employees not to comrait torts will not 
relieve the employer from liability for such acts committed by an employee 
within the scope of his authority and in the line of his duty, in an effert to 
preserve and safeguard his master’s property. The master is liable even if the 
particular act. committed under such circumstances, was in violation of direct 
and positive instructions. bid. 


COURTS. 
8 la. Jurisdiction of Courts in General. 


The instant a court perceives that it is exercising. or about to exercise, a 
forbidden or ungranted power, it ought to stay its action, for such action will 
be a nullity. Shepard v. Leonard, 110. 

Wisdom or impolicy of legislation is not a judicial question. The province 
of this Court ends when it interprets the legal effect of legislative enactments. 
Raicigh v. Bank, 286. 
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§ fa. Jurisdiction of Superior Courts im General. 


If the Superior Court acts without jurisdiction, on appeal the Supreme 
Court acquires no jurisdiction and will, er aero niotu. Gismiss the case. 
Shepard vc. Leonard, 110. 

The jurisdiction of the courts over regulations for “publie convenience and 
necessity.” made by State administrative bodies, in accordance with statutes. 
is neither original nor wholly judicial in character, and it is not the intent 
of such statutes that the public policy of the State shall be fixed by a jury. 
Utilities Commission v. Trucking Co., OST. 


88 1b, 1c. Exclusive Original Jurisdiction of Superior Courts: Concurrent 
Original Jurisdiction. 

While the clerk of the Superior Court has exclusive original jurisdiction as 
to matters of probate and the judge has no power therein unless the matter is 
brought before him by appeal. the Superior Court in term is by statute consti- 
tuted a forum for the settlement of controversies over estates. C. 8. 135. 
Soo. Griggs, 279. 

While an appeal from conviction in a Recorder's Court upon a warrant 
charging unlawful possession of intoxicating liquors for sale, was pending ti 
the Superior Court. that court had jurisdiction to try the defendant on a bill 
of indictment of a later date charging the same offense, where the record con- 
tains nothing te show that the offenses are identical. Time is not of the 
essence, (. SN. 4625. And there is no conflict of jurisdiction between the 
Recorder’s Court under C. S8.. 1567. and the Superior Court under C. 8., 1487. 
N.v. Suddreth, G10. 


§ 2a. Appeals from County, Municipal and Recorders’ Courts. 

Where the agreed case on appeal shows that the action origilated in a 
municipal court and on appeal was tried in the Superior Court. the mofion 
here of the Attorney-General to dismiss the appeal for lack of jurisdi¢etion in 
the Superior Court is properly denied. S.ov. FTill, T538. 


§ 2b. Appeals from State Commissions. 

While on appeal from the Utility Commission to the Superior Court the 
provision of the statute has been interpreted to mean that the trial shall be 
de wove, it also provides that the decision or determination of the Commission 
“shall be priuaa facie just and reasonable.” CC. S8.. 1008, Utilities Contiiission 
ve. Trucking Co... 687. 

Where on petition of an interstate trucking company, operating across the 
State, the Utilities Commission for the privilege of intrastate business on part 
of its lines. the Commission finds. on competent evidence, that the present 
intrastate carriers maintain sufficient schedules to meet fhe transportation 
needs of the territory involved, on appeal to the Superior Court, there being 
no showing sufficient to overcome the ‘“prind faeie Just and reasonable” dis- 
position of the matter by the Commission. judgment as of nonsuit was proper. 
Ibid. 

As a general rule. where a matter is committed to an administrative agency, 
one, who fails to exhaust the remedies provided before such agency and by 
appeal, will not be heard in eqnity to challenge the validity of its orders. 
Warren vu, R. R., 848. 


§ 2c. Appeals from Clerks of Court. 


In order to entitle the judge of the Snperior Court to review a ruling of the 
clerk in a matter in which the latter has original jurisdiction, an appeal must 


926 ANALYTICAL INDEX. 


COURTS—Continued. 


be taken within ten days after the entry of the order or judgment of the clerk, 
upon due notice in writing to be served upon the appellee and a copy of which 
shall be filed with the clerk. Aluse v. Edacards, 158. 


§ 2d. Appeals from Justices of the Peace. 


On appeal to the Superior Court from a judgment of a justice of the peace, 
defendants are entitled to a trial de novo, even when they are called and fail 
to appear. Poster Corp. v. Davidson, 212. 

On an appeal from a justice of the peace, the jurisdiction of the Superior 
Court is derivative only and is limited to the powers which the justice of the 
peace could have exereised. Hopkins v. Barnhardt, 617. 


§ 5. County, Municipal and Recorders’ Courts: Establishment and Terms. 


The General Assembly. in the exercise of its permissible authority, may 
abolish a local court. Brown v. Comrs. of Richmond County, T44. 


3 9. Jurisdiction of State and Federal Courts: In General. 


Where the jurisdiction of the Federal Court is inveked on the ground of 
diversity of citizenship, and no federal question is involved, the matters in 
controversy are determinable by State law. Hanpton cv. Pulp Co., 5385. 

The Congress of the United States cannot confer jurisdiction upon a State 
court or any other court which it has not ordained or established. And Con- 
gress did not undertake, by the Emergency Price Control Act of 1942. to confer 
jurisdiction upon any court for the enforcement of sec. 925 ©e) of said Act. 
Hopkins v. Barnhardt, 617%. 


8 11. Administration and Application of Laws of This and Other States: 
In General. 


The ler loci, or law of the situs. determines the substantive rights of the 
parties, and the lew fori governs in matters of remedy and procedure. Char- 
nock ve. Taylor, 360. 

Under the common law there is no right of action by one joint tort-feasor to 
enforce contribution from another, and Tennessee follows the common law, 
bid. 

CC. S.. 1749. requires our courts to take judicial notice of the laws of Ten- 
nessee, Ibid, 

Where the jurisdiction of the Federal Court is invoked on the ground of 
diversity of citizenship. and no federal question is involved. the matters in 
controversy are determinable by State law. Hanipton ve. Pulp Co... 985. 


§ 12. Comity. 

Where an action for damages, resulting from an automobile accident, is tried 
in the courts of this State, based on alleged hegligence occurring in another 
state, the standard of conduet of the parties must be measured by the lex loci 
delicto, in ascertaining the liability of defendants. The Jer fori applies to 
procedure only. Baird v. Baird, T30., 


$ 13. Transitory Causes of Action in Tort. 


If there is no right of action in the sovereignty where the alleged tort 
occurred, there is none anywhere. Charnock v. Taylor, 360. 

It was not the purpose and it is not the effect of C. 8., 61S, to create a 
cause of action in contribution between joint tort-feasors when the lear loci 
delicte gives none. Ibid. 
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CRIMINAL LAW. 


J. Nature and Elements of Crime. 


il. 


IV. 


VIL 


Vii, 


Vii. 


§ 2. 


deliberation. 


>, Jntent, willfulness, S. v. Far- 
rell, 804, 
Capacity to Commit and Responsi- 


bility for Crime. 

ja. Mental capacity in general. 8. 
vy. Harris, 697. 

ne. Evidenee and burden of proving 


mental incapacity. S. v. Harris, 
697; S. ve. Farrell, 804. 


Jurisdiction and Venue. 
14. Venue. S. v. Mekeon, 404. 


Arraignment and Pleas. 


16. Arraigninent. S. v. Farrell, 804, 

17, Plea of guilty and nolo con- 
tendere, 8S. v. McKeon, 404; S&S. 
v. Farrell, 804; S, v. McKinnon, 
160. 

1S. Plea of 


not guilty. Tbid. 


2), Pleas in abatement. 8. v. Me- 
Keon, 404, 

Former Jeopardy. 

21. Time and necessity for plea. 
S. v. Davis. 54. 

28. Same offense. Ibid; S. v. Lip- 


pard, 167, 
27, Procedure and determinatian of 
plea. S, v. Davis, 54. 


Evidence. 


28a. Presumptions and burden of 
proof. SS. v. Harris, 697. 
Evidence of guilt of other of- 
fenses. Ibid. 

30. Evidence and record at former 


23h, 


trial or proceedings. S& v. Far- 
rell, 804, 
33. Confessions. S. v. Grass, 31. 
34a. Admissions and declarations in 


S. v. Farrell, 804. 
of witnesses. 


general. 
(‘ross-examination 
S. v. Vieks, 384. 
Evidence competent for purpose 
of impeaching witness. Ss. ov. 
McKinnon, 160, 


41f. Credibility of defendant. TIbid; 
S. v. Auston, 208; S. v. Baxley, 


210; S. ov. 
Farrell, 804. 
Competency and 
conviets, accomplices, 
defendants. S. v. Lippard, 
S. v. Rising, 747. 

Credibility of other 
parties, S$. v. Davis, 
McKinnon, 160, 


Redfern, 561; S. v. 


Aly. credibility of 
and co- 
167; 


interestect 
67; S. wv. 


4li. 


Trial. 
44. Time of trial and continuance. 
S. v. Utley, 39; S. v. Farrell, 


321; S. v. Rising, 747. 

46. Right of defendant to be pres- 
ent during trial and confront 
accusers, S. v. Farrell, 821; S&S. 
v. Rising, 747. 


XII. 


indictment for 


687 « 


47. Consolidation of 
trial. S. v. Harris, 


48c. Admission of evidence. S. ov. 
Utley, 39; S. v. Hunt, 178. 
48d. Withdrawal of evidence. SS. ¥. 


716. 
for 
Rising, 


arainger, 
. Reopening 
dence. S. ¥. 


additional evi- 


747. 


50a. Expression of opinion by court 
during trial. S. v. Lippard, 167; 
S. v. Auston, 208. 

hOb. Private prosecution. S. v. Lip- 
pard, 167. 

52a. Provinee of court and jury, in 
general. S. v. Harris, 697. 

52b. Nonsuit. S. v. Boyd, 79; 8S. v¥. 
Gray, 120; S. v. Herndon, 205, 


S. v. McKinnon, 160; 8. v. Epps, 
T4141. S. v. Rising, 747. 
Form and sufficiency of instruc- 
tions in veneral. S. v. Utley, 
Bue a) unt, 2934 8.2. ¥.> Vicks, 
3N4: S. v. Harris, 697; S. v. Far- 
rell, 804; S. v. Friddie, 258; S. v. 
Cameron, 464; S. v. Redfern, 
561; S. v. ENerbe, 77f. 
Applicability to courts and eVvi- 
dence. S. v. McKinnon, 1690. 
On less degrees of crime charg- 
ed. §S&. v. Hunt, 173; S. v. Greg- 
ory, 415; S. v. Bentley, 563, 
Expression of opinion as to 
weight and. sufficiency of evi- 
dence, S. v, Auston, 203; 8S. v. 
DeGraffenreid, 461; S. v. Grain- 
ger, 716. 
Requests for instructions. S. ¥. 
Friddle, 258; S. v. Cameron, 464, 
58e¢. Contentions, objections and ex- 
ceptions to instructions. See 
Cameron, 464; S. ve. Grainger, 
716; S. v. Rising, 747. 


53h. 


53d. 


53e. 


ost. 


54b. Form and sufficiency and effect 
of verdict. S. v. Bentley, 5638. 
h4c. Rendition and acceptance of 


verdict and power of court 16 
have jury redeliberate. S. ov. 
Dilliard, 446. 


Motions After Verdict. 


35. Jurisdiction of court to hear and 
determine motions after verdict. 
S. v. McKinnon, 160. 

Motions in arrest of judgment. 
S. v. Gregory, 415; S. v. Dilliard, 
446; S. v. Bentley, 563, 


m1 
foo) 
. 


Judgment and Sentence. 


65. Validity and attack. 8S. v. Utley, 
39. 


Appeal in Criminal Cases. 

i7b. Form and requisites of tran- 
script. S. v. McKeon, 404. 

Tic. Matters not appearing of record. 
S. v. McKinnon, 160. 

80. Prosecution of appeals and dis- 
missal, S. v. Poole, 344. 


Nature and Elements of Crime: Intent, Willfulness. 

Evidence, which shows no more than a temporary lapse of moral percep- 
tion, is insufficient to excuse a crime as distinguished from reducing it fo a 
lower grade. where some specific intent is required, e.g.. premeditation and 


Noo. Farrell, S04. 
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§ 5a. Mental Capacity in General. 


The test of criminal responsibility, under a plea of insanity, is the capacity 
to distinguish between right and wrong at the time and in respect of the mat- 
ter under investigation. S, «. Harris, 697. 


§ 5c. Evidence and Burden of Proving Mental Incapacity. 


When insanity is interposed as a defense in a criminal prosecution, the 
burden rests with the defendant, who sets it up, to prove such insanity to the 
satisfaction of the Jury; and where the accused offers evidence of bis insanity, 
the State may seek to rebut it, or to establish defendant's sanity by presump- 
tion of law, or by the testimony of witnesses, or both. S. vr. Harris, 697. 

Widenee, Which shows no more than a temporary lapse of moral perception, 
is insufficient to excuse a crime as distinguished from reducing it to a lower 
grade, Where some specific intent is required, c.y., premeditation and delibera- 
tion. NS. t. Farrell, 804. 


-~ 


Where there is no challenge to the indictment prior to a plea of guilty, under 
_S., 4606, the offense is deemed to have been committed in the county alleged 


§ 14. Venue. 
C 
in the indictment. S&. v. eheon, 404, 


§ 16. Arraignment. 


A plea to an indictment is not a matter of form. but of substance, and in a 
capital case the arraignment should appear of record. WS. v. Farrell, S04. 

It is not the practice in this jurisdiction to require a prisoner to plead more 
than once to a single indictment, even where there is more than one trial. 
A second arraignment and plea is held to be immaterial. Jbid. 


§§ 17, 18. Plea of Guilty and Nolo Contendere: Plea of Not Guilty. 


Where there is no affirmative statement in the record that the defendants 
did or did not enter a plea to the bill of indictment, the presumption is in 
favor of regularity and objection thereto will not be sustained. and certainly 
where the record shows that the court charged the jury that the defendants 
and each of them pleaded not guilty to the bill of indictment. 8. «. WeAKinnon, 
160. 

In a criminal prosecution, where defendant entered a plea of guilty and 
thereafter appealed, on “an agreed case on appeal” wherein it was stated that 
the offense was committed in a county other than the county appearing in the 
indictment, this discrepancy will be disregarded, first, because it is at variance 
with the reeord, and second, because of its immaterialitv. S. vu. MeHeon, 404. 

A plea to an indictment is not a matter of form, but of substance. and in a 
capital case the arraignment should appear of record. NS. ve. Ferret, S04. 

It is not the practice in this jurisdiction to require a prisoner to plead more 
than once to a single indictment, even where there is more than one trial. A 
second arraignment and plea is held to be immaterial. Jbid,. 


§ 20. Pleas in Abatement. 


Where there is no challenge to the indictment prior to a plea of guilty, under 
C, S., 4606, the offense is deemed to have been committed in the county alleged 
in the indictment. S. v. MceAeon, 404. 


§ 21. Time and Necessity for Plea. 


A plea of former jeopardy is a plea in bar to the prosecution and not a plea 
to the indictment. It poses an inquiry, not into the conduct of the defendant, 
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but as to what action the court has taken on a former occasion. SN. v. Daris, 
ot. 


§ 23. Same Offense. 


The plea of former jeopardy, to be good, must be grounded on the “same 
offense,” both in law and in fact. S. v. Davis, 54. 

A conviction under a Federal Act is no bar to a prosecution for violating a 
State statute, though the two indictments are founded on identically the same 
state of facts. Ibid. 

Where the same act violates two State statutes. a prosecution for the one is 
not a bar to a subsequent prosecution for the other. Ibid. 

A plea of former jeopardy, based upon a conviction, or plea of guilty, on a 
warrant charging operating a gambling house, is not good upon an indictment, 
charging (1) maintaining a public nuisance, (2) carrying on a lottery. (38) sale 
of lottery tickets, and (4) operation of gambling devices, even where the 
several offenses arise out of the same transaction. Ibid, 

The charge of conspiracy to violate the law and the charge of the consum- 
mation of the conspiracy by an actual violation of the law are charges of 
separate offenses, and a conviction of one cannot be suceessfully pleaded as 
former jeopardy ou an indictment for the other. 8S. v. Lippard. 167. 

Offenses are not the same, on a plea of former jeopardy, if. upon the trial 
of one, proof of an additional fact is required which is not necessary to be 
proven in the trial of the other, although some of the same acts may he neces- 
sary to be proven in the trial of each. Jbdid. 


§ 27. Procedure and Determination of Plea. 


A plea of former jeopardy is a plea in bar to the prosecution and not a 
plea to the indictment. It poses an inquiry, not into the conduct of the defend- 
ant, but as to what action the court has taken on a former oceasion. SN. v. 
Davis, 54. 

A defendant is deemed to have abandoned his plea of former jeopardy by 
not tendering and requesting the court to submit to the jury the issue arising 
thereon. Jbid. 

The form of issue usually submitted on a plea of former jeopardy is: ‘‘Has 
the defendant been formerly convicted (or acquitted) of the offense wherewith 
he now stands charged?” Ibid. 


§ 28a. Presumptions and Burden of Proof. 

The accused enters upon a criminal trial with his sanity taken for granted, 
with the presumption of innocence in his favor, and with the burden on the 
State to establish his guilt beyond a reasonable doubt: and not until the prose- 
cution has made out a prima facie case is it Incumbent on him to offer evidence 
of his defense or take the risk of an adverse verdict. S. uc. Harris, 697. 

With us the doctrine of reasonable doubt is applied in favor of the accused, 
but never against him. Condemnation or conviction requires proof “beyond a 
reasonable doubt”: mitigation, excuse, or justification “to the satisfaction of 
the jury,”’ which alone is the judge of its satisfaction. Jhid. 


§ 29b. Evidence of Guilt of Other Offenses. 


v 


Where homicides are so connected in time and place as to be all parts of one 
continuous transaction or the same res geste, evidence of all of such crimes 
are competent upon the trial of any one of them. S. v. Harris. 697. 
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The general rule is that evidence of a distinct, substantive offense is inad- 
missible to prove another and independent crime; but to this there is the excep- 
tion that proof of the commission of other like offenses is competent to show 
the quo animo, intent, design, scienter, or to make out the res geste. or to 
exhibit a chain of circumstantial evidence in respect to the matter on trial, 
when such crimes are so connected with the offense charged as to throw light 
ol; one or more of these questions. Jbid. 


§ 30. Evidence and Record at Former Trial or Proceedings. 


There ix a distinction between the statement made by a prisoner on his 
preliminary examination before a magistrate under C. S., 4561, and his testi- 
mony given under C. S.. 1799. as a witness on the trial of the cause. On the 
former, he is to be advised of his rights, the examination is not under oath, 
and, should it be taken contrary to the statute, it may not be used against him. 
On the latter, the necused, at his own request. but not otherwise, is competent 
but not compellable to testify and his testimony thus given is under oath and 
may be used at any subsequent stage of the prosecution. S. v. Farrell, 804. 

The constitutional inhibition against self-incrimination, Art. I, sec. 11, is 
directed against compulsion, and not against voluntary admissions, confessions, 
or testimony freely given on the trial. Such statements, confessions, and 
testimony voluntarily given on a former trinl are received against the aceused 
as his admissions. Jbid. 


§ 33. Confessions. 


The competency of an alleged confession is a preliminary question for the 
trial court. S. v. Grass, 31, 

Confessions are to be taken as prima facic voluntary, and admissible in evi- 
dence, unless the party against whom they are offered allege and show facts 
authorizing a legal inference to the contrary. Ibid. 

In a prosecution for murder, where defendant confessed shortly after the 
homicide to officers, one of whom was the coroner. such confession is not inad- 
missible because defendant was not advised of his rights under C. S.. 4561, 
the provisions of which are applicable only to preliminary judicial examina- 
tions. Ibid. 

When a confession is admitted in evidence and thereafter defendant testifies 
that he was drunk when the confession was made to officers, which the officers 
deny, a verdict. of guilty will not be disturbed, no request having been made to 
strike or withdraw the confession from the consideration of the jury. Ibid. 


§ 34a. Admissions and Declarations in General. 


There is a distinction between the statement made by a prisoner on his pre- 
liminary examination before a magistrate under C. 8., 4561. and his testimony 
given under C, 8., 1799, as a witness on the trial of the cause. -On the former, 
he is to be advised of his rights, the examination is not under oath, and. should 
it be taken contrary to the statute, it may not be used against him at the trial. 
On the latter, the accused, at his own request, but not otherwise,, is competent 
but not compellable to testify and his testimony thus given is under oath and 
may be used at any subsequent stage of the prosecution. S. v. Farrell, 804. 

The constitutional inhibition against self-incrimination, Art. I, sec. 11, is 
directed against compulsion, and not against voluntary admissions, confessions, 
or testimony freely given on the trial. Such statements. confessions, and testi- 
mony voluntarily given on a former trial are received against the accused as 
his admissions. Jbid. 
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§ 41b. Cross-Examination of Witnesses. 


Permission for the solicitor to cross-examine a State’s witness. in a criminal 
prosecution. is within the sound discretion of the court. S. v. Vicks, 3384. 


§ 41d. Evidence Competent for Purpose of Impeaching Witness. 


Where evidence, admissible only for the purpose of attacking the credibility 
of a witness, is admitted generally without objection, there is no error in the 
ecourt’s failure to so restrict its use. Rule 21, Rules of Practice in the Supreme 
Court. S. v. MehKinnon, 160. 


§ 41f. Credibility of Defendant. 


A charge, in a criminal case, that it is the duty of the jury “to look into 
and very carefully scrutinize” the testimony of defendants, is not reversible 
error, where the court immediately adds that the law is based on common 
sense and reason and, after such serutiny, if “you find that a defendant is 
telling the truth. then it is your duty to give his or her evidence the same 
weight and credibility as you would that of a disinterested witness.”  S. or, 
MeKinnon, 160. 

The testimony of relatives, or parties interested in the case and defendants, 
should be received with caution and scrutinized with care: but when this is 
done, the jury should give such testimony the weight the jury considers it 
entitled to, and, if the jury believes the witness. it should give his evidence 
the same weight as that of any other credible witness. Jbid. 

An accused person, who avails himself of the statute, C. 8S., 1799, to become 
a competent witness, occupies the same position with any other witness, is 
entitled to the same privileges, receives the same protection, and is equally 
liable to be impeached or discredited. Jbid. 

In a criminal prosecution, where the defendant went upon the stand in his 
own behalf and there was evidence offered by the State of the good character 
of some of its witnesses and of the bad character of defendant, a charge that 
such character evidence is corroborative evidence, going to the weight and 
credibility of the testimony of those witnesses, is not error, N,v. Aston, 208. 

Inconsistency between the testimony given by a prosecuting witness on the 
trial and her previous statement is a matter affecting her credibility only, and 
does not warrant the wifhdrawal of the case from the jury. S. v. Barley, 210. 

On a trial of an indictment for murder, where the court. in giving one of the 
State’s contentions, said that the jury ought to scrutinize the evidence of the 
defendant because of his interest in the outcome of the verdict. there is no 
error, since the court, in explaining the law arising on the facts, gave the 
eorrect instructions relative to the weight and credibility to be given the testi- 
mony of interested witnesses and parties testifying in their own behalf. S. v. 
Redfern, 561. 

When the accused in a criminal prosecution avails himself of the privilege 
of testifying in his own behalf, he assumes the status of any other witness, 
with all the advantages and disadvantages that status may entail: but his 
failure to take the stand creates no presumption against him and is not a 
proper subject for comment before the jury. S. vc. Farrel?, 804. 


§ 41g. Competency and Credibility of Convicts, Accomplices, and Co- 
defendants. 


The evidence of an accomplice. who testifies against defendants in a crim- 
inal prosecution, cannot be assailed by the defense on the ground that such 
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withess was induced to so testify by hope or fear. Such objection is available 
to the witness only. S. v. Lippard, 167. 

While the unsupported testimony of an accomplice should be received with 
“ution, if it produces convincing proof of guilt, it is sufficient to sustain a 
conviction. bid. 

The evidence of accomplices is sufficient to carry the case to the jury and 
to justify a refusal of motion to nonsuit. C. S., 4643. S. c. Rising, TAT, 


§ 411. Credibility of Other Interested Parties. 


On the trial of a criminal action, an instruction to the effect that the jury 
should scrutinize the testimony of near relations of defendant, in the light of 
their interest in the verdict, was proper: but it was error to omit the qualify- 
ing instruction to the effect that, if after such scrutiny they believe such testi- 
mony, it should be given the same weight and credence as the testimony of any 
other witness, 8. uv. Davis, 57. 

The testimony of relatives, or parties interested in the case and defendants, 
should be received with caution and serutinized with care: but, when this is 
done, the jury should give such testimony the weight the jury considers it 
entitled to, and, if the jury believes the witness, it should give his evidence the 
same weight as that of any other eredille witness. S&. v. MeKinnon, 160. 


§ 44. Time of Trial and Continuance. 


In a prosecution for murder, where accused moved for a continuance on 
account of the absence of material witnesses, stating what the witnesses’ 
testimony would be, and the solicitor admitted that the witnesses would testify 
as stated and the court denied the motion for continuance, specifically and in 
detail instructing the jury to consider that the witnesses had so testified and 
to give this evidence consideration just as if the witnesses had been present 
in court and testified for defendant, there is no denial of defendant’s constfi- 
tutional right. S. 7. Utley, 39. 

Ordinarily, whether a cause shall be continued is a matter which rests in 
the sound discretion of the trial court and, in the absence of gross abuse, is not 
subject to review on appeal. S. v. Uticy, 39; S. uv. Farrell, 3821; 8. v. Rising, 
TAT. 

Where a criminal prosecution is continued to the next regular term and 
prior thereto called for trial at a special term, there is no error for the court 
to refuse a continuance to such regular term, on the ground of the unavoidable 
absence of a material expert witness for defense, it appearing that the solicitor 
agreed not to offer evidence on the facts, which it was alleged would be denied 
by such absent witness. WS. «. Rising, TAT. 


§ 46. Right of Defendant to Be Present During Trial and Confront Ac- 
cusers. 


The right to have counsel, as well as the right to face one’s accusers and 
witnesses with other testimony, is guaranteed by both the N. C. and U. &. 
Constitutions, and together they include the opportunity fairly to prepare and 
present one’s defense and form an integral part of a fair trial. S. v. Farrell, 
321. 

There is no denial of prisoner’s right to confrontation, N. C. Const., Art. I. 
sec. 11, by the refusal of a motion to continue. on the ground of the absence of 
a material, expert, fingerprint witness, it appearing that the ‘State’s solicitor 
agreed that he would not. and did not offer evidence as to fingerprints. N. rv. 
Rising. TAT. 
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8 47. Consolidation of Indictment for Trial. 

A motion to consolidate, C. S., 4622. three capital cases in medias res pending 
the taking of testimony on the trial of one of them, is not an assent to a mis- 
trial in order to effect a consolidation. SN. vt. Harris, O97, 

Order of consolidation in capital cases, (. S8., 4622, will be made when season- 
ably brought to the court’s attention, and net ata time when the validity of 
the whole trial might be threatened by the consolidation. Jbid, 


§ 48c. Admission of Evidence. 

Where the court sustains an objection to a question asked a defense witness, 
in a criminal case. and the record fails to show what the withess would have 
answered, no error is shown and the ruling must be sustained. SNS. rv. &tley, dv. 

In a criminal prosecution objections to the evidence of State’s witness must 
be made to questions at the time they are asked and to answers when given. 
Objections not so taken in apt time are waived. N. vr. Aant, 173. 

A motion to strike out testimony. to which no objection was aptly made, is 
addressed to the discretion of the trial judge, and his ruling. unless abuse of 
discretion appears, is not subject to review on appeal. Ibid. 


§ 48d. Withdrawal of Evidence. 


In a capital case, where the court first admitted evidence that officers found, 
immediately after the shooting. no weapon on accused but did find a pistol in 
a building out of which accused came a few minutes before the homicide and 
into which he went before his arrest, and later the court excluded it, telling 
the jury not to consider this evidence, there is no error, when giving the con- 
tentions of the parties, for the court to sav that the State contends that defend- 
ant went into such building to prepare himself for the execution of his determi- 
nation. S. uv, Grainger, 716. 


§ 48ce. Reopening for Additional Evidence. 


The refusal to allow aceused to reopen the case and introduce further evi- 
dence. after the taking of evidence had been closed and solicitor’s argument 
concluded, was within the sound discretion of the trial judge and not subject 
to review except for manifest abuses thereof, S. vr. Rising. TAT. 


§ 50a. Expression of Opinion by Court During Trial. 


A statement of the court, made prior to the time the case was called for trial, 
indicating that he would not try the case until defendants were apprehended, 
does hot violate the statute (C. S.. 964) prohibiting the judge from expressing 
an opinion as to whether a fact has been sufficiently proven, since this statute 
relates only to the expression of opinion during the trial of the case. S. r. 
Lippard, 167. 

No judge at any time during the trial of a cause is permitted to cast doubt 
upon the testimony of a witness or to impeach his credibility. The cold neu- 
tralitv of an impartial judge should constantly be observed. as the slightest 
intimation from the bench will always have great weight with the jury. C.S., 
64. NS. rv. Auston, 208. 


§ 50b. Private Prosecution. 

The trial judge is vested with the discretion to permit private connsel to 
appear, with the Solicitor for the State, in a criminal prosecution, even after 
the trial has been entered upen and some of the jurors selected, SN. uv. Lippard, 
167. 
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§ 52a. Province of Court and Jury, in General. 


It is only in cases of necessity in attaining the ends of justice that a mistrial 
may be ordered in a capital case without the consent of the accused. S&S. v. 
Harris, 697. 


8 52b. Nonsuit. 


Upon a motion for nonsuit under C. S., 4648, if there be any evidence tend- 
ing to prove the fact in issue or which reasonably conduces to its conclusion 
as a fairly logical and legitimate deduction, the case should be submitted to 
the jury. But where there is merely a suspicion or conjecture in regard to the 
charge in the indictment, the motion should be allowed. SN. v. Boyd, 79. 

Where a complete defense is established by the State’s case, on a criminal 
indictment, the defendant should be allowed to avail himself of a motion for 
nonsuit under C. 8., 4648. Jbdid. 

Upon motion to nonsuit in a criminal case, the evidence must be considered 
in the light most favorable to the State. which is entitled to all reasonable 
inferences therefrom. S. v. Gray, 120; S. v. Herndon, 208. 

Upon a motion for judgment as of nonsuit at the close of the State’s evi- 
dence and renewed by defendant after the close of his own evidence, all the 
evidence upon the whole record, tending to sustain a conviction, will be con- 
sidered in the light most favorable to the State, and the State is entitled to 
every reasonable inference to be drawn therefrom. 8S. v. MeKinnon., 160. 

When defendants in a criminal prosecution, at the close of the State’s evi- 
dence, move to dismiss and for nonsuit, C. S., 4648. and, after these motions 
are overruled, introduce evidence but fail to renew such motions at the close 
of all evidence, the exceptions to the refusal of such motions at the close of the 
Mtate’s evidence are waived. S. cv. Epps, T41. 

The evidence of accomplices is sufficient to carry the case to the jury and to 
justify a refusal of motion to nonsuit. C. 8., 4648. S. ve. Rising. TAT. 


§ 53a. Form and Sufficiency of Instructions: In General. 


A charge is to be construed contextually and not by detaching clauses from 
their appropriate setting. S. +. Utley, 39: S. v«. Hunt, 178: &. v. Vicks, 384: 
S. tv. Harris, 697; 8, v. Farrell, 804. 

The judge, in his charge to the jury, should segregate the rnaterial facts of 
the case, array the facts on both sides, and apply the pertinent principles of 
law to each, so that the jury may decide the case according to the credibility 
of the witness and the weight of the evidence. C. S.. 564. S. v. Friddle, 258. 

The court is not required to charge on a subordinate feature of the case in 
the absence of a request therefor at the proper time. S. vr. Cameron, 464. 

Sinee the charge should be considered contextually, it is not essential that 
the court charge the jury as to the law in connection with each contention of 
the parties, The better rule is for the court to give (1) a summary of the 
evidence; (2) the contention of the parties; and (3) an explanation of the 
Jaw arising on the facts. S. +. Redfern, 561. 

On a trial of an indictment for murder, where the court, in giving one of the 
State’s contentions, said that the jury ought to serutinize the evidence of the 
defendant because of his interest in the outcome of the verdict, there is no 
error, since the court, in explaining the law arising on the facts, gave the 
correct instructions relative to the weight and credibility to be given the testi- 
mony of interested witnesses and parties testifying in their own behalf. Jbid. 
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An erroneous instruction upon a material aspect of a criminal case is not 
eured by the fact that in other portions of the charge the law is correctly 
stated. It is impossible to determine on which of the instructions the jury 
acted, S. vu. Ellerbe, 770. 


§ 53b. Applicability to Counts and Evidence, 

It is not mandatory on the trial judge to charge the jury relative to the 
reception of testimony of relatives. or parties interested and defendants, 
though it is permissible to do so. S. vu. MeKinnon, 160, 


§ 53d. On Less Degrees of Crime Charged. 


Where the court charged the jury that they might convict defendants of 
rape. or of the lesser degrees thereof, as they should find from the evidence. 
failing to state. as to one defendant, that they might also find him “not guilty.” 
and the court thereafter recalled the jury and again clearly instructed the 
jury that they might find defendants “not guilty.” no prejudicial error is made 
to appear. S. v. Hunt, 173. 

Where there is no evidence of a less degree of the crime charged, the court 
is not required to Instruct the jury that they may convict of a less grade of 
the same offense. WN. uv. Gregory, 415. 

When accused is indicted, under C. 8., 4214. for an assault with intent to 
kill and with a deadly weapon, the omission, by the court in its charge. of 
“assault with a deadly weapon” from the catalogue of permissible verdicts. 
does not deprive the jury of the statutory authority to consider it. AS. or. 
Bentley, 563. 


§ 58e. Expression of Opinion as to Weight and Sufficiency of Evidence. 

In a criminal prosecution. where the defendant went upon the stand in his 
own behalf and there was evidence offered by the State of the good character 
of some of itS witnesses and of the bad character of defendant, a charge that 
such character evidence is corroborative evidence. going to the weight and 
credibility of the testimony of those witnesses. is not error. S. uv. Auston, 203. 

While an accused person who avails himself of C. 8.. 1799, and takes the 
stand in his own behalf assumes the position of a witness and subjects himself 
to all the disadvantages of that position. a charge to the jury to “very care- 
fully and very cautiously scrutinize’ defendant's testimony is not to be com- 
mended. Jbid. 

The trial court shall net intimate or give an opinion to the jury whether a 
fact has been fully or sufficiently proved, this being the true province of the 
jury. S&S. @. DeGraffenreid, 461. 

An objection to instructions in a criminal case on the ground that the man- 
ner of presenting the State’s contentions, and the greater prominence given 
them, amounted to an expression of opinion, is an exception to the rule that an 
objection must be made at the time: and it is not a broadside exception. if 
made with such particularity as to guide the court to the objectionable fea- 
tures, &. vu, Grainger, 716. 

Where. in a criminal prosecution, there is a numerical preponderance in the 
statement by the court of the State’s contentions, referable naturally to the 
difference. both in the character and volume, of evidence on the respective 
sides, there is no cause of legal objection. Jhid. 


§ 53f. Requests for Instructions. 
Where the evidence and law arising thereon, in a criminal prosecution, relate 
to a material, substantive feature of the case, no special prayer for instruc- 
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tions is required, and a failure to properly instruct thereon is error. WS. «. 
Friddie, 258. 

The court is not required to charge on a subordinate feature of the case in 
the absence of a request therefor at the proper time. SS, vt. Cameron, 464. 


§ 538g. Contentions, Objections and Exceptions to Instructions. 


On a criminal prosecution, objections to the court’s statement of the conten- 
tions of the State and the defendant, in its charge to the jury. will not be 
sustiined, where no unfairness appears therein and the contentions as stated 
were predicated on reasonable deductions from the evidence. S. 0, Caamcroi, 
46-4. 

While the judge was stating the contentions of the parties in a criminal 
case, objection was made by defendant that a certain witness did not testify 
as stated by the court and the court at onee instructed the jury that they were 
to be governed by thetr own recollection of what the witness said, there is no 
reversible error. JbDid,. 

An objection to instructions in a criminal case on the ground that the man- 
ner of presenting the State’s contentions, and the greater prominence given 
them. amounted to an expression of opinion, is an exception to the rule that 
an objection must be made at the time: and it is not a broadside exception, if 
nade with such particularity as to guide the court to the objectionable fea- 
tures. S, t. Grainger, 716. 

Where, in a criminal prosecution, there is a numerical preponderance in the 
statement by the court of the State’s contentious, referable naturally to the 
differenee, both in the character and volume, of evidence on the respective 
sides, there is no cause of legal objection. Ibid. 

In a capital case, where the court first admitted evidence that officers found, 
immediately after the shooting, 10 weapon on accused but did find a pistol in 
a building out of which accused came a few minutes before the homicide and 
into which he went before his arrest, and later the court excluded it. telling 
the jury not to consider this evidence, there is no error, when giving the con- 
tentions of the parties. for the court to say that the State contends that defend- 
ant went into such building to prepare himself for the execution of his determi- 
nation. Ibid. 

Ixceptions to the court's statements of the evidence are untenable, where 
it does not appear in the record that the alleged errors were called to the 
attention of the court in time to make correction. S. v. Rising, TAT. 


§ 54b. Form, Sufficiency, and Effect of Verdict. 

Where all the evidence points to a graver crime and the jury's verdict is for 
an offense of a lesser degree. although illogieal and incongruous, it will not be 
disturbed, since it is favorable to the accused. C. S., 4689. 8S. v. Bentley, 568, 

The fact that the jury convieted the defendant of assault with a deadly 
weapon, after it had acquitted him in a previous part of the verdict of assault 
with a deadly weapon doing serious injury, does not entitle him to his dis- 
charge on his motion in arrest of judgment. Jbid. 


§ 54c. Rendition and Acceptance of Verdict and Power of Court to Have 
Jury Redeliberate. 

Upon the trial on an indictment charging the performance of an operation on 

ad’ woman (1) quiek with child, with intent to destroy the child, and (2) with 

infent to procure a miscarriage, C. 8., 4226, 4227, there was a verdict of guilty. 
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and upon the jury being polled, €ach juror stated that the verdict related to 
the first count, which verdict was entered: and upon retirement and further 
consideration of the second count, as instructed, the verdict on that count was 
not guilty. the defendant is not prejudiced thereby. S. v. Dilliard, 446. 


§ 55. Jurisdiction of Court to Hear and Determine Motions After Verdict. 


A motion to set aside a verdict and grant a new trial is addressed to the 
discretion of the court and its refusal is ndét reviewable on appeal. S. t. 
Mefinnuon, 160. 


§ 56. Motions in Arrest of Judgment. 


A verdict of a jury is not vulnerable to a motion in arrest of judgment 
because of defects in the indictment, unless the indictment wholly fails to 
charge some offense cognizable at law or fails to state some essential and 
necessary element of the offense of which defendant is found guilty. SS. tv. 
Gregory. AL. 

Au indictment must be liberally construed upon a motion in arrest of judg- 
ment for defects therein. Jbid. 

A motion in arrest of judgment must be based on some matter which ap- 
pears, or for the omission of some matter which ought to appear, on the face 
of the record, creating a vital defect in some phase of the proceeding. S. v. 
Dilliard, Ad. 

The fact that the jury convicted the defendant of assault with a deadly 
areapon, after it had acquitted him in a previous part of the verdict of assault 
with a deadly weapon doing serious injury, Qoes not entitle him to his dis- 
charge on his motion in arrest of judgment. S. 1. Bentley, 568. 


§ 65. Validity and Attack. 

Where, i a prosecution for murder, the indictment, evidence and verdict 
correctly described the person killed as “Cora Lee Utley,” which is the correct 
lime, while the judgment in the case reads “one Carrie Lee Utley.” this dis- 
crepancy comes within the rule of idem sonans and is not a fatal variance, 
SN. u. Utley, 39. 


§ 77b. Form and Requisites of Transcript. 

In a criminal prosecution, where defendant entered a plea of guilty and 
thereafter appealed. on “an agreed case on appeal” wherein it was stated that 
the offense was committed in a county other than the county appearing in the 
indictment, this discrepancy will be disregarded, first, because it is at variance 
with the record, and second, because of its immaterialityvy. S. 7. Meheon, 404. 


8 7T7c. Matters Not Appearing of Record. 


Where there is no affirmative statement in the record that the defendants 
did or did not enter a plea to the bill of indictment, the presumption is in 
ever of regularity and objection thereto will not be sustained, and certainly 
where the record shows that the court charged the jury that the defendants 
and each of them pleaded not guilty to the bill of indictment. 8S. v. MeWinnon, 
160. 


§ 80. Prosecution of Appeals and Dismissal. 

In a capital case, where the time for bringing up the case on appeal has 
expired. in the absence of any apparent error in the record before the court. 
the motion of the Attorney-General to docket and dismiss, under Rule 17, is 
allowed. NS. t. Poole, 3894. 


938 ANALYTICAL INDEX. 


DAM AGE S “ 


§§ 2, 6, 7. Direct and Remote Injury or Loss: Aggravation and Mitiga- 
tion of Damages: Grounds and Conditions Precedent to 
Recovery of Punitive Damages, 


In tort actions, the act being malicious or accompanied by gross negligence, 
recovery of profits or damages for their Joss are allowable, where they are 
ascertainable with a fair degree of certainty; since, unlike a case arising out 
of contract, it is not a question whether the consequences were within the legal 
contemplation of the parties, the question is whether the consequences were 
the natural and probable result of the wrongful act. Steffan v. Meiselman, 
154. 


DEDICATION, 


8§ 1, 4, 5. Nature and Requisites—in general: Titles and Rights Ac- 
quired: Right to Revoke Dedication. 


When the owner of land has it subdivided and platted into lots, streets, and 
alleys. and sells and conveys the lots or any of them with reference to the 
plat, he thereby dedicates the streets and alleys, and all of them, to the use 
of the purchasers and those claiming under them, and to the public, and it is 
not necessary for such streets and alleys to be opened or aecepted by the 
governing body of the town or city if they are within the limits of a munici- 
pality. Broocks v. Muirhead, 227. 

Where lands have been surveyed and platted and sold, showing lots. streets, 
squares, parks and alleys, the original owner and those claiming under him, 
with knowledge of the facts, or with notice thereof, either express or construc- 
tive, are estopped to repudiate the implied representation that such streets 
and alleys, parks and places will be kept open for public use, although not 
presently opened or accepted or used by the public. Ibid. 

If streets or alleyways in a subdivision of lands be okstrueted there is. 
created thereby a public nuisance, and each purchaser, or cwner of property 
therein can, by injunction or other proper proceeding, have the nuisance 
abated, as there is in all Such cases an irrebuttable presumption of law that 
such owner has suffered peculiar loss or injury. Jbid. 


DEEDS. 


§ 2a. Competency of Grantor. 


The law presumes every person sane in the absence of evidence to the eon- 
trary. Likewise, after a person is found to be mentally incornpetent there is a 
presumption that the mental incapacity continues, Daris v. Davis, 36. 

Where a plaintiff sues to cancel his deed and alleges and offers evidence of 
mental incapacity to make the deed, it is necessary in order to maintain the 
action to allege and prove a restoration of his mental capacity. Ibid. 

Mental capacity required for the valid execution of a deed is the ability to 
understand the nature of the act in which the party is engaged and its scope 
and effect. or its nature and consequence; not that he should be able to act 
wisely or discreetly, nor to drive a hard bargain. Jbdid, 

If the plaintiff is mentally competent to assert his rights and protect his 
interest at the present time, and there has been no change in his mental 
capacity since he executed the deed in question. he is estopped from challeng- 
ing the validity thereof. Jbid. 

Provisions of a will, and recitals in other writings, may be considered by a 
jury, in connection with other evidence, as bearing on the issue of mental 
capacity and undue influence. WeNeill v. MeNeill, 178. 
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§ 2c. Undue Influence. 


A grantor in a deed. except in cases of fraud, mistake. or undue influcnce. 
will not be permitted to contradict the terms of his written deed. Davis v. 
Davis, 36. 

In certain known and definite fiduciary relations, if there be dealing between 
the parties. on complaint of the party in the power of the other, the relation 
of itself raises a presumption of fraud as a matter of law, which annuls the 
act unless such presumption be rebutted. Among these relations are (1) trus- 
tee and cestui que trust; (2) attorney and client; (8) mortgagor and mort- 
gagee: (4) guardian and ward; and (5) principal and agent, WeNeill v. 
MeNeill, 178. 

In an action to set aside deeds and issue of devisavit vel non, consolidated 
and tried together, where the evidence showed that. at the time of the execu- 
tion of the instruments in suit, the grantee in the deeds and the executor and 
principal beneficiary in the will was the agent of grantor and testatrix and 
was in full charge of her business affairs, it was reversible error for the court 
to fail to charge that such cireumstances create a strong suspicion of fraud 
and undue influence and the law easts upon such grantee and principal bene- 
ficiary the burden of removing such suspicion. Jbid. 

Where in consideration of an agreement by his son and daughter to support 
him. plaintiff executed a fee simple deed. conveying all of his real estate to 
such son and daughter and about a year thereafter changed his mind and 
wanted his land back. there is no evidence of fraud or undue influence. Ger- 
ringer vt. Gervinger, S18, 


§8 4, 8. Consideration: Registration as Notice. 


A deed of gift of an estate of any nature, if not proven in due form and 
registered within two years after the making of it, is void. C. 8., 3815.0 Win- 
stead v. Woolard, S14. 

Between the parties thereto a deed of gift, not registered, is good during the 
two vears after-the making of it. but upon failure to register it within such 
time, it hecomes void ab initio and title vests in the grantor. Ibid. 


§8 11, 12. General Rules of Construction: Property Conveyed. 


It is presumed that a grantor in a deed intended to convey something. and 
the deed will be upheld unless the description is so vague or contradictory that 
it cannot be ascertained what thing in particular is meant. Duehkett v. Layde, 
356. 

Every deed of conveyance must set forth a subject matter, either certain in 
itself or capable of being reduced to a certainty by a recurrence to something 
extrinsic to which the deed refers. The deseription must identify the land or 
furnish the means of identifying, under the maxim id certian est quod certion 
reddi. potest. the locus in quo. Ibid.; Peel v. Calais, 368. 

When the description is not sufficient in itself to denote the land conveyed. 
resort may be had to extrinsie evidence. But evidence dehors the deed is 
admitted to “fit the description to the thing” only when it tends to explain, 
locate. or make certain some call or descriptive term used in the deed. Duehkett 
a. Luda, 356. 


§ 18a. Estates Created by Construction of the Instruments, 


In construing a clause in a deed providing for support and maintenance, 
its legal effect must be determined by a construction of the entire instrument. 
A collateral agreement, not appearing in the deed. in the absence of fraud or 
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mistake which would warrant a reformation of the instrument, will not sup- 
port an equitable lien on the premises conveyed for the enforcement of the 
collateral agreement. Higgiis v. Higgins, 458. 


§ 14b. Conditions Concurrent and Subsequent, 


A Clause in a conveyance will not be construed as a condition subsequent 
unless it expresses, in apt and appropriate Tanguage, the intention of the 
parties to that effect, and a mere expression of the motive inducing the grant, 
or a statement of the purpose for which the property is to be used. is not suffi- 
cient to create sueh condition. Orford Orphanage wv Kittrell, 427. 


§ 16. Restrictions. 


In the absence of covenants in the deeds or other valid restrictions upon the 
use of land for a public park. its acquisition and dedication to that purpose 
is a matter within the discretion of municipal governing authorities and may 
not be enjoined by the courts. Dudley v. Charlotte, 688. 


§ 17d. Agreements to Support Grantee. 


In construing a clause in a deed providing for support and maintenance, its 
legal effect must be determined by a construction of the entire instrument. A 
collateral agreement. not appenring in the deed, in the absenee of fraud or 
mistake which would warrant a reformation of the instrument, will not suppert 
an equitable lien on the premises conveyed for the enforcement of the collateral 
ugreement. Higgins v. Higgins, 458. 

The grantee, in a deed containing a covenant for support and maintenance, 
has a right to convey the land and to transfer the charge to his grantee, whe 
would take with notice of the provisions in the original deed. Jbid. 

Where plaintiff’s conveyance of lands contained a provision that grantee 
would keep grantor in sickness and old age and grantee conveyed the lands in 
fee, receiving in exchange therefor other lands in fee to himself and wife by 
the entireties without covenant for support, which, after the death of the 
husband, the wife. one of defendants. convered to the other defendants, reserv- 
ing a life estate to herself and plaintiff, with provision that one of grantees is 
to give reasonable amount of aid to plaintiff in si¢kness and old age. on suit 
for breach of covenant for support of plaintiff and verdict for plaintiff on all 
ixsues, it was error for the court to hold that plaintiff is entitled to an equita- 
bie lien upon the lands of defendants. Jbid. 

Where, in consideration of an agreement by his son and daughter to support 
him. plaintiff executed a fee simple deed. conveying all of nis real estate to 
such son and daughter and about a vear thereafter changed his mind and 
wanted his land back, there is no evidence of fraud or undue influence and 
motion for judgment as of nonsuit was properly allowed. (Gerriiger me Ger- 
ringer, 818. 

DESCENT AND DISTRIBUTION, 


§ 1142. Rights and Liabilities of Heirs and Distributees in General. 


The next of kin of an intestate have a cause of action for their distributive 
shares against the adminictretor of the intestate, which canse of action does 
not survive. on the death VJ.2 such administrator, against his administrator. 
but against the administrator de bonis non of the first intestate. Saripes or, 
Estates Administration, Inc... T76. 

Upon the death of oe ministrator, the better procedure is for the next of 
kin to bring an action 1.2 an accounting against his administrator. only after 
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the administrator de bonis non of the first intestate has refused to do so, 
However, should the administrator de bonis von fail to bring such action, the 
next of kin may bring the same and the court will make the administrator 
de bonis now a party defendant and refuse to dismiss the action, This Court 
muy remand such a case for the making of necessary parties. bid. 


DIVORCE. 


§ 1. Grounds for Divorce from Bed and Board. 

The effect of a judgment of divorce a aensa ct thoro with alimouy is to 
legalize the separation of the parties, which had theretofere been an abandon- 
melt on the part of one of them. It does not sever the marriage tie. Lockhart 
ve. Lockhart, 559. 


§ 2a. Separation as Grounds for Absolute Divorce. 


Notwithstanding the broad language of the separation statute. a husband 
may not ground an action for divorce on his own criminal conduct towards 
his wife. <A full review of recent divorce and separation statutes and deci- 
sions thereon. Bbyers vc. Byers, So. : 

An action for divorce may not be maintained on the ground that the hus- 
band and wife have lived separate and apart for two vears, when it is shown 
and pleaded in bar that such separation was the result of plaintiff's wrongful 
abandonment of his wife and their children, and his offering of such indignities 
to defendant’s person as to render her condition intolerable and life burden- 
some. Jbid, 

The party in the wrong, in the face of a plea in bar based on such wrong, 
cannot obtain a divoree under ech. 100, Public Laws J987T. (. S.. 1659 (ay. 
Pharr ev. Pharr, 115, 

A legal separation for the requisite period of two vears is ground for divorcee 
under ch. 100. Publie Laws of 1957, Michie’s Code, 1659 (a). Phe separation 
here contemplated includes a “judicial separation’ as well as one brought 
about by the act of the parties, or one of them. Lochhart cv. Lockhart, 559. 


§ 5. Pleadings. 


In an action for alimony without divorce, C. &.. 1667. as in an action for 
divorce a inensa et thore by the wife, she must not only set out with some 
particularity the acts of cruelty upon the part of the husband, but she must 
aver, and consequently offer proof, that such acts were without adequate provo- 
cation on her part. The omission of such allegations is fatal and demurrer 
properly sustained, dfoiwell vu. Hoieell, G2. 

Recrimination is recognized in this jurisdiction, and under that doctrine the 
defendant. in an action for a divorce, may set up as a defense in bar that 
plaintiff was guilty of misconduct which in itself would be a ground for 
divorce. Pharrov, Pharr, 115. 

In an action for divorce, where defendant by answer and further defense 
pleads in bar plaintiffs unlawful and wrongful abandonment and nonsupport 
of defendant. his wife. and also recrimination, either plea. if sustained, is 
suficient to prevent plaintiff from obtaining a divorcee. Ibid. 

In au action for diverce on the grounds of two vears separation, Public 
Laws 1937, ch. 100, €. S., 1659 (a). where complaint alleges sufficient facts and 
defendant in her answer sets up a divorce @ mensa with alimony granted her 
on the grounds of abandonment, to which plaintiff replied without admission 


942 ANALYTICAL INDEX. 


DIVORCE—Continued., 


of wrongful or unlawful conduct on his part, a judgment for defendant on the 
pleadings is erroneous, as there are issues of fact raised to be tried by a jury. 
Lockhart uv. Lockhart, 123. 

Condonation, in an action between husband and wife, is a specific affirmative 
defense to be alleged and proven by the party insisting upon it, and is not 
required to be negatived by the opposing party. Phillips v. Phillips, 276. 


§ 11. Alimony Pendente Lite. 

An order for support, either pendente lite or under C, S., 1667, without more, 
will not perforce defeat an action for divorce under ch. 100, Public Laws 19387. 
Such an order is not final and may be modified or set aside on a showing of 
changed conditions. C. S., 1666. Byers v. Byers, S5. 

Under C. S., 1667, authorizing an action for alimony without divorce, sub- 
sistence and counsel fees pendente lite may now be allowed. Phillips uv. Phil- 
lips, 276. 

The allowance of subsistence and counsel fees pendente lite is in the discre- 
tion of the trial court, who is not required to make formal findings of fact 
upon such a motion, unless the charge of adultery is made against the wife: 
and the court’s ruling will not be disturbed in the absence of abuse of discre- 
tion. Jbid. 


§ 12. Alimony Upon Divorce from Bed and Board. 


In an action for alimony without divorcee, C. S., 1667, as in an action for 
divorcee a mensa et thoro by the wife, she must not only set out with some 
particularity the acts of: cruelty upon the part of the husband, but she must 
aver, and consequently offer proof, that such acts were without udequate provo- 
cation on her part. The omission of such allegations is fatal and demurrer 
properly sustained. Howell v. Howell, 62. 

The effect of a judgment of divorce @ mensa et thoro with alimony is to 
legalize the separation of the parties, which had theretofore been an abandon- 
ment on the part of one of them. It does not sever the marriage tie. Lockhart 
v. Lockhart, 559. 


§ 18. Alimony Without Divorce. 


In an action for alimony without divoree, C. S., 1667, as in an action for 
divorce a mensa et thoro by the wife, she must not only set out with some 
particularity the acts of cruelty upon the part of the husband, but she must 
aver, and consequently offer proof, that such acts were without adequate 
provocation on her part. The omission of such allegation is fatal and de- 
murrer properly sustained. Howell v. Howell, 62. 

An order for support, either pendente lite or under C. S., 1667, without more. 
will not perforce defeat an action for divorce under ch. 100, Public Laws 1937. 
Such an order is not final and may be modified or set aside on a showing of 
changed conditions. C. S., 1666. Byers v. Byers, 85. 

Under C. 8., 1667, authorizing an action for alimony without divorce, sub- 
sistence and counsel fees pendevte lite may now be allowed. Phillips +. Phil- 
lips, 276. 

Although the plaintiff does not ask for divorce in a suit under C. S., 1667, 
she must charge and prove such injurious conduct on the part of the husband 
as would entitle her to a divorce a mensa ct thoro at least. Ibid. 

A judgment for subsistence, entered in an action for alimony without divorce, 
C. S., 1667, survives a judgment for absolute divorce obtained under the two 
year separation statute. C. S., 1663. Simoamons uv. Simmons, S41. 
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§ 7. Objections to Assessments and Reassessments. 


Where a part of a hotel building, including certain furniture and fixtures 
which were adjudged part of and a necessary incident to the realty, was 
allotted to and accepted by the widow, in the settlement of her husband’s 
estate, as realty and as her dower, such furniture and fixtures must be con- 
sidered a part of the realty in adjusting a division, between the widow and 
heir, of fire insurance collected for a loss on the property. Smith v. Smith, 
438. 


EJECTMENT. 


§ 9a. Nature and Essentials of Right of Action. 
No person in possession of the premises claiming title thereto prior te, or at 
the time of, the commencement of the action can be dispossessed unless he 


Was made a party to the suit so as to be bound by the judgment. Stone v. 
Guion, 831, 


§ 14. Competency and Relevancy of Evidence. 


In ejectment evidence that a party is or has been in possession, or went 
into possession of the premises is admissible. Duckett v. Lyda, 306. 


§ 15. Sufficiency of Evidence. 


When resort is had to evidence aliunde to make the description in a deed 
complete, the weight and credibility of the evidence thus offered is for the 
jury. Peel v. Calais, 368. 

In a petition for partition, converted into an action in ejectment by defend- 
ants’ plea of sole seizin. where a common source of title is admitted and the 
deseription, in the deed relied upon by defendants, does not sufficiently identify 
the locus in quo as a part of the land conveyed, without resort to evidence 
dcehors the deed of defendant, a judgment of nonsuit as to plaintiff is erroneous. 
Lbid. 

Where plaintiff sued in ejectment three defendants, wife, husband an@ son, 
and at the close of the trial plaintiff was nonsuited as to the father and son, 
and no appeal taken, and on a subsequent trial plaintiff recovered judgment 
agaipst the wife. and upon issuance of a writ of possession the wife moved to 
vacate the writ on the ground that she disclaims title to the property and is 
living on the land in the home of her husband by reason of her marital rights, 
an order allowing the motion was proper. Stone v. Guion, S31. 


EMINENT DOMAIN, 


8§ 6, 14. Delegation to State Boards and Commissions: Petition and 
Service. 


The special proceeding. provided by C. 8., 3846 (bb) and 1716, is to furnish 
a procedure to condemn land for a public purpose and to fix compensation for 
the taking thereof and does not in any way authorize an action for breach of 
contract. Dalton vw. Highway Commission, 406. 
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§ 1. Nature: In General (Express or Implied). 


Where plaintiff's conveyance of lands contained a provision that grantee 
would keep grantor in sickness and old age and grantee conveyed the lands 
in fee, receiving in exchange therefor other lands in fee to himself and wife 
by the entireties without covenant for support, which, after the death of the 
husband, the wife, one of defendants, conveyed to the other defendants, reserv- 
ing a life estate to herself and plaintiff, with provision thar one of grantees is 
to give reasonable amount of aid to plaintiff in sickness and old age, on suit 
for breach of covenant for support of plaintiff and verdict for plaintiff on all 
issues, it was error for the court to hold that plaintiff is eutitled to an equita- 
ble lien upon the lands of defendants. Higgins uv. Higgins, 453. 


EQUITY. 


§ la. He Who Seeks Equity Must Do Equity. 


In an action by plaintiff to recover his distributive shure of an estate of 
Which defendant is administrator, where defendant sets up and pleads debts 
of plaintiff due intestate as an offset, the claims of both plaintiff and defend- 
aunt being legal, the doctrine of equitable setoff has no application, Perry v. 
Trust Co., 642. 


S 1d. Party Will Not Be Allowed to Benefit by His Own Wrong. 

No civil rights can inure to one out of his own yiolation cf the criminal law. 
Byers v. Byers, 85. 

The courts are open for the determination of rights end the redress of 
grievances, but not for the rewarding of wrongs—one in flagrante delictoe is 
not permitted to recover. Ibid. 


§ 2. Laches. 


Any knowledge of a fact, the truth of which may be ascertained by 
proper inquiry, puts the party on notice and deprives him of his equity, Butler 
v. Winston, 421. 

Laches on the part of claimant is recoguized by courts of equity. in proper 
cases, as an available defense against stale claims. It is generally defined to 
mean negligent omission for an unreasonable time to assert a right enforce- 
able in equity. Stell vc. Trust Co., 550. 

In a suit by plaintiff, grantor and debtor in a deed of trust on land, against 
defendants, holders of the debt. for an accounting. upon motion for nonsuit 
at the close of all the evidence, which tended to show that plaintiffs rented the 
lands and the rents were paid to the said holders of the debt to be applied to 
the debt and interest and taxes, the said holders of the debt allowing the 
property to be sold for taxes and becoming the purchaser at the tax sale, it 
was error for the court to allow the motion, on the ground of (1) laches or 
(2) ndverse possession under a valid tax deed. Ibid, 


ESTATES. 
§ 1. Nature and Incidents of Estates in General, 


When rights to the minerals in land have been, by deed or reservation, 
severed from the surface rights. two distinct estates are created, and the estate 
in the mineral interests is subject to the ordinary rules of law governing the 
title to real property. Vanee v. Guy, 409. 


ANALYTICAL INDEX. 945 


ESTATES——Continued. 


§ 4. Merger of Estates. 


Where the equitable and legal estate in land becomes vested in one and the 
same person at one and the same time and in one and the same right, the two 
estates are merged and the lesser estates are ubsorbed in the fee simple thus 
created, Smith ov. Bank, 249. 

Where one who has an equitable title acquires the legal title, so that the 
same becomes wnited in the same person, the former is merged in the latter. 
Ibid. 

AS a gneral rule, where a purchaser of land subject to a mortgage takes an 
assigument of the mortgage, the debt secured by the mortgage is extinguished. 
Lbid. 


§ 6. Estates Upon Condition. 

Where testator devised realty to his wife and another for life, remainder to 
plaintiff, a charitable corporation, to apply, after paying upkeep, to its mainte- 
nance, but should plaintiff refuse this gift or reject it, then to testator’s heirs, 
and life tenants, now dead, alowed the property to deteriorate and some 
burned, all without action for waste by plaintiff, who has sold and leased 
some of the property and contracted to sell the remainder, there is no for- 
feiture, abandonment, refusal or rejection of the property. The gift is a fee 
simple remainder, subject to reverter upon a failure to aceept or a rejection 
after acceptance. Oxford Orphanaye v. Kittrell, 427. 

A clause in a conveyance will not be construed as a condition subsequent 
unless it expresses, in apt and appropriate language, the intention of the 
parties to that effect, and a mere expression of the motive inducing the grant, 
or a statement of the purpose for which the property is to ‘be used, is not 
sufficient to create such condition. Jbid, 


§ 9a. Termination of Life Estates and Vesting of Remainder. 

(ross remainders are implied in a will where there is a gift for life on in 
tail to two or more persons as tenants in common, followed by a gift over of 
all property at once. Cross executory limitations apply to personal property 
like cross remainders to realty and both prevent a chasm or hiatus in the 
limitation. Vrust Co. v. Miller, 1. 

Where real and personal property is left by will in trust for two grand- 
children until they reach the age of 385 years, when the principal is to be given 
them. with the provision that should they not live and not have bodily heirs 
the property shall go to other named persons, upon the death of one of the 
grandchildren, without issue and before reaching 35 years of age, his part of 
the trust goes to the surviving grandchild under terms of the will. Jbdid. 

If the life tenant purchases the property at a sale to satisfy an encumbrance, 
he cannot hold such property to his exclusive benefit, but will be deemed to 
have made the purchase for the benefit of himself and the remainderman or 
reversioner, Dower is a life estate. Faurabow v. Perry, 21. 

Where testator devised realty to his wife and another for life, remainder to 
plaintiff, a charitable corporation, to apply, after paying upkeep, to its main. 
tenance, but should plaintiff refuse this gift or reject it, then to testator’s heirs, 
and life tenants, now dead, allowed the property to deteriorate and some 
burned, all without action for waste by plaintiff. who has sold and leased 
some of the property and contracted to sell the remainder, there is no for- 
feiture, abandonment. refusal or rejection of the property. The gift is a fee 
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simple remainder, subject. to reverter upon a failure to accept or a rejection 
after acceptance. Ozford Orphanage v. Kittrell, 427. 

When grantors in a deed of gift reserve a life estate in themselves, the 
grantee acquires no right of possession during the life of either of the granfors. 
Winstead uv. Woolard, 814. 


§ 9c. Waste. 


Where testator devised realty to his wife and another for life. remainder to 
plaintiff, a charitable corporation, to apply, after paying upkeep, to its main- 
tenance, but should plaintiff refuse this gift or reject it, then to testator’s 
heirs, and life tenants, now dead, allowed the property to deteriorate and 
some burned, all without action for waste by plaintiff. who has sold and leased 
some of the property and contracted to sell the remainder, there is no forfeit- 
ure, abandonment, refusal or rejection of the property. The gift is a fee 
simple remainder, subject to reverter upon a failure to accept or a rejection 
after acceptance. Oxford Orphanage v. Kittrell, 427. 

A remainderman has a right to proceed against the life tenant for waste, 
but this right is optional. Jbid. 


§ 9e. Proceeds of Fire Insurance Policies. 


Where a part of a hotel building, including certain furniture and fixtures 
which were adjudged part of and a necessary incident to the realty, was 
allotted to and aecepted by the widow, in the settlement of her husband’s 
estate, aS realty and as her dower. such furniture and fixtures must be con- 
sidered a part of the realty in adjusting a division, between the widow and 
heir, of fire insurance collected for a loss on the property. Smith v. Smith, 
433. 


§ 11. Procedure to Sell Estate for Reinvestment. 


In a proceeding under C. S.. 1744. to sell all the contingent interest in certain 
lands of minors and unborn children, the petitioners, who were represented hy 
a guardian, where judgment of sale was signed on the day before the guard- 
jian’s appointment, such judgment is void. Butler v. Winston, 421. 

In a proceeding, under C. S., 1744. to sell real property in which there is a 
contingent interest, the plaintiff must be a person having a vested interest 
in the property to be sold and the sale must be passed upon by the judge of 
the Superior Court at term. The contingent interest alone cannot be sold. 
Ibid. 


ESTOPPEL. 
§ 1. Creation and Operation. 


If the plaintiff is mentally competent to assert his rights and protect his 
interest at the present time, and there has been no change in his mental 
capacity Since he executed the deed in question, he is estopped from challeng- 
ing the validity thereof. Davis 7. Davis, 36. 


§ 3. Nature and Essentials. 


Where lands have been surveyed and platted and sold, showing lots, streets, 
squares, parks and alleys, the original owner and those claiming under him, 
with knowledge of the facts. or with notice thereof, either express or con- 
structive, are estopped to repudiate the implied representation that such streets 
and alleys. parks and places will be kept open for public use, although not 
presently opened or accepted or used by the public. Broochs v. Muirhead, 227. 
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Where a judgment is void and that fact appears from the record, it cannot 
be pleaded as an estoppel, and is subject to collateral attack, and will be 
treated as a nullity. Butler v. Winston, 421. 


§ 4. Operation and Effect. 


Where a judgment is void and that fact appears from the record, it cannot 
be pleaded as an estoppel, and is subject to collateral attack, and will be 
treated as a nullity. Butler v. Winston, 421. 


§§ 6h, 10. Knowledge: Person Estopped. 


Any knowledge of a fact, the truth of which may be ascertained by proper 
inquiry, puts the party on notice and deprives him of his equity. Butler v. 
Winston, 421. 


BVIDENCE. 


8 3. Notice of Judicial, Legislative, and Executive Acts of Officers and 
Agencies of Other States. 


Cc. S., 1749, requires our courts to take judicial notice of the laws of Ten- 
nessee, Charnock v. Taylor, 360. 


§ 15. Credibility of Witness in General. 

Inconsistent statements of a witness on his examination-in-chief and on 
eross-examination go to his credibility and not necessarily to the competency 
of his evidence. 8S. v. Herndon, 208. 

Discrepancies and contradictions in plaintiff’s evidence (here whether or 
not suit was brought within the time specified in an insurance policy) are for 
the jury, and not for the court. Bank v, Ins. Coa., 390. 

Where plaintiff’s evidence is positive on the vital question involved upon his 
direct examination and on cross-examination ambiguous, but not diametrically 
opposed to that on his examination-in-chief, the defendant is not entitled, on 
plaintiff’s evidence, to a directed verdict. Andrews v. Ins. Co., 583. 


§ 18. Evidence Competent to Corroborate Witness. 


In a criminal prosecution for conspiracy to violate the liquor laws, where 
a witness testified for the State that he was employed by defendants to haul 
liquor from Baltimore to Charlotte and that it was agreed that the money 
to pay for the liquor would be sent witness from Charlotte by telegraph in the 
name of one Carling, it was competent for the Charlotte superintendent of 
the telegraph company to testify that large sums were so sent to witness. 
S.v. Lippard, 167. 


§ 19. Evidence Competent to Impeach or Discredit Witness. 


Where. in an action for wrongful death by automobile collision, an occupant 
of the car, driven by plaintiff’s intestate. was thrown out of the car by the 
impact, evidence that such person stated that she told plaintiff’s intestate that 
the collision ‘‘was going to happen, that he was driving in and out of traffic, 
and running past cars,” was competent to contradict a denial by such person, 
while on the stand, that she made such statements. Woods v. Roadway Ev- 
press, Inc., and Swann v. Roadway Express, Inc., 269. 


§ 22. .Cross-examination. 


Permission for the solicitor to cross-examine a State’s witness, in a criminal 
prosecution, is within the sound discretion of the court. 8S. uv, Vieks, 384. 
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§ 25. Facts in Issue and Relevant to Issues. 


It is not required that evidence bear directly on the question in issue, and 
it is competent and relevant if it is one of the circumstances surrounding the 
parties, and necessary to be known to properly understand their conduct or 
motives, or to weigh the reasonableness of their contentions. Farmers Fedcra- 
tion, Ine., v. Morris, 467. 


§ 27. General Rules. 


In a criminal prosecution for performing an operation on a pregnant woman, 
evidence of prosecutrix that she was told by a third person about the opera- 
tion defendant gave, in explanation of her visit to defendant, is not hearsay 
and is competent. &. v. Dilliard, 446, 


§ 28. Circumstantial Evidence. 

In a suit by distributees to recover from administrators and surviving 
partner money found on the person of intestate and claimed by his partner, the 
following evidence was not prejudicial to defendants: (1) Of the surgeon 
who found the money on deceased’s person when he entered the hospital, that 
it was done up in different packages and some of it looked like it had been 
earried for a long time; (2) of a sister, one of plaintiffs, that decedent carried 
packages everywhere he went. “They were all around. I never saw what was 
in them. J don’t read and write’: (38) of the other plaintiff, that decedent 
‘arried large sums of money on his person for years and that she saw $4,000 
in his possession not long before his death: (4) of one plaintiff, a sister, and 
a justice of the peace, that plaintiffs and decedent owned a boundary of timber 
which was sold for $2,600 cash. which the justice of the peace saw paid to 
decedent, and the sister (witness) received S600 for her share—this does not 
violate the provisions of C. S., 1795. Wirgter v. Miller, 15. 

In an action to recover for wrongful death from an automobile collision, 
there was no error in the court’s exclusion of testimony of the father of plain- 
tiff’s intestate, driver of one of the cars, that he saw his son’s dead body, in 
the funeral home and saw a wound on his left arm, in an attempt to show that 
intestate had his left arm held out as a signal for a left turn at the time of 
the accident. Woods v. Roadway Eepress, Inc... and Swann v. Roadivay Ex- 
press, Inc,, 269. 


§ 29. Evidence at Former Trial or Proceedings. 


In a trial before a referee, where by written stipulation counsel on both 
sides agreed, in lieu of offering oral evidence, that the stenographer’s tran- 
script of the sworn testimony of the witnesses at a previous trial of the case 
in the Superior Court, together with exhibits, should constitute the evidence 
before the court. there was ho error, when this evidence was subsequently 
offered before a jury. for the court to decline to rule on the objections inter- 
posed when the evidence was originally offered. it appearing from the record 
that the only objections originally interposed were to testimony which was 
competent. Chesson v. Container Co., 3878. 

The accuracy and authenticity of the record not being questioned. a mimeo- 
graphed transcript of the case on appeal in a criminal prosecution. as agreed 
to by counsel, where no counterease served and no exceptions filed, constitutes 
the case on appeal, and it is competent as evidence, on a subsequent trial of 
the same case, to impeach a wifness who repudiates his former testimony. 
Conversely, it would have been competent to corroborate a witness. S. v. 
DeGraffenreid, 461. 
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§$ 30a. Demonstrative Evidence: Photographs. 

In an action for damages resulting from an automobile collision, there is no 
error in the court’s refusal to allow a witness to use a photograph to explain 
his testimony, when the photograph is not shown to be a true representation 
of the wreck. and the record docs not show how the witness would have so 
used the photograph. Woody v. Roadway Faepress, fic. and Sirann v, Road- 
way Eapress, Tre., 269. 


§ 32. Transactions or Communications With Decedent. 

In a suit by distributees to recover from administrators and surviving 
partner money found on the person of decedent and claimed by his partner, 
testimony of the partner, concerning his relations to the partnership and the 
relation of certain conversations he had with deceased about the assets of the 
partnership, is clearly inadmissible under C, 8... 1795, Wiugler a. Miller, 15. 

In a suit by distributees to recover from administrators and surviving 
partner money found on the person of intestate and claimed by his partner. 
the evidence of one plaintiff. a sister. and a justice of the peace, that plaintiffs 
und decedent owned a boundary of timber which was sold for $2,600 cash. 
which the justice of the peace saw paid to decedent, and the sister (witness) 
received $600 for her share—docs not violate the provisions of CC. S.. 1795, 
Lbid., 


§ 338144. Court Records. 

The accuracy and authenticity of the record not being questioned, a mimeo- 
graphed transcript of the case on appeal in a criminal prosecution, as agreed 
to by counsel, where no countercase served and no exceptions filed, coustitutes 
the case on appeal. and it is competent as evidence, on a subsequent trial of 
the same case, to impeach a witness who repudiates his former testimony. Con- 
versely, it would have been competent to corroborate a witness. 8S. v. DeGraf- 
fenreid, 461. 

On application to substitute a copy for a lost original alias Summons, it is 
competent for a deputy sheriff to testify that he remembers making service 
of such alias summons as indicated on the copy thereof. Park, Tie. vu. Brinn, 
502, 


8 34. Governmental Acts and Documents of Other States. 
A will. duly proven and allowed in New York according to our statute. C. 8 


4152. when it appears that an exemplified copy thereof so showing has been 
recorded here in the county where the land lies. is admissible in evidence in 


the courts of this State, as a link in a chain of title. Vanee v. Guy, 409. 


§ 36. Accounts, Ledgers, and Records and Private Writings. 


The superintendent of a telegraph company may testify that money orders 
of his company introduced in evidence are the original records kept in the 
office of his company and of which he has charge, even where the witness 
did not personally make such records. S. v. Lippard, 167. 

It is proper for the court to alNow a witness, solely for the purpose of 
refreshing his memory, to examine a record or statement (1) prepared by 
him: (2) prepared under his supervision; or (3) made by another in his 
presence. S.v, Smith, 457. 


8 41. Hearsay Evidence in General. 


In a criminal prosecution for performing an operation on a pregnant woman. 
evidence of prosecutrix that she was told by a third person about the operation 
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defendant gave, in explanation of her visit to defendant, is not hearsay and 
is competent. S. v. Dilliard, 446. 


§§ 42b, 42d. Admissions, Res Gestze: By Agent. 


Where, in an action for wrongful death by automobile collision. an occupant 
of the ear, driven by plaintiff’s intestate. was thrown out of the car by the 
impact, evidence that such person stated that she told plainviff’s intestate that 
the collision “was going to happen, that he was driving in and out of traffic, 
and running past cars,” when it was made to appear that such statements 
were almost contemporaneous with the collision, is competent as pars res gesta. 
Woods v. Roadway Erpress, Inc., and Swann v. Roadway Ewpress, Inc., 269. 

Agency having been established either by proof or by admission, the declara- 
tions of the agent, made in the course of his employment and in the scope of 
his agency and while he is engaged in the business, are competent. They 
must be the extempore utterances of the mind, under circumstances which 
constitute them part of the res gesta. Salmon v. Pearce, d8T. 


§ 47. Subjects of Expert Testimony. 


Expert testimony is admissible where it relates to matters requiring expert 
skill or knowledge in the medical field, about which a person of ordinary 
experience would not be capable of forming a satisfactory conclusion, unaided 
from one learned in the medical profession. 8S. wv. Dilliard, 446. 


§ 48a. Subjects in Exclusive Province of Experts, in General. 


In a prosecution for homicide, where a witness is tenderec by the State and 
found by the court to be an expert in chemistry and toxicology. and the witness 
testifies that an analysis made by him of stains, on the clothing worn by the 
defendant on the night of the murder, showed the presence of human blood, an 
exception thereto, on the ground that the witness is not an expert hematologist, 
cannot be sustained. S, uv. Smith, 457. 


§ 51. Competency and Qualification of Experts. 


The competency of u witness as an expert is properly addressed to the sound 
discretion of the trial judge. S. a. Smith, 467. 


§ 52. Examination of Experts, 


Where a medical expert witness merely expresses his professional opinion 
upon an assumed finding of facts, and the facts assumed are supported by the 
testimony previously offered, such evidence is competent. S&S. v. Dilliard, 446. 


§ 54. Presumptions. 


A presumption of law is generally indicative of a mandatory deduction 
which the law directs to be made, in the sense of a rule of law laid down by 
the court; while a presumption of fact is a deduction frorn the evidence, a 
prima facie case, having its origin in the well recognized relation between 
eertain facts in evidence and the ultimate question to be proven. In re Will of 
Wall, 591. 


§ 57. Failure of Party to Testify. 


A failure to testify. standing alone, ordinarily counts for naught against a 
party; but, when the case is such as to call for an explanation, the failure of 
the party, who should make such explanation, to go upon the stand may be 
used against him. McNcill v. MeNeill, 178. 
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EXECUTION. 
§ 16. Time and Conduct of Sale and Preliminary Proceedings. 


While much has been written regarding sales of land under execution, each 
decision must be read and considered in the light of the facts of the case and 
of the common law or the then current statutory law. Gardner v. MeDonald, 
DOU. 

The sheriff sells land by virtue of the power of a writ of vendition! crponas 
or execution, as the case may be. and, when the writ expires by limitation, 
the power of the sheriff to sell land under it comes to an end. Ibid. 

Where, as in this State, the rule of common law bas been changed regarding 
the time at which an execution should be made returnable, the writ should be 
made returnable in accordance with the applicatory statute; and, while a 
failure to follow the statute makes an execution irregular, the life of it as 
fixed by the statute is not affected. Jbid. 


§ 19. Resales. 


Where the bid for real estate. offered at a sale held under authority of an 
execution within the period of ten years next after the date of rendition of 
the judgment upon which the execution issued, is raised and resales are ordered 
successively under provision of ©. S., 2591, as amended, by which the final 
sale so ordered takes place on a date after the expiration of said period of ten 
years, such orders do not have the effect of prolonging the statutory life of 
lien of the judgment within rhe provisions and meaning of C. 8,, 614. Cheshire 


[aad S 


tv. Drake, 577. 


§ 24. Procedure. 


Where plaintiff sued in ejectment three defendants, wife. husband and son, 
and at the close of the trial plaintiff was nonsuited as to the father and son. 
and no appeal taken. and on a subsequent trial plaintiff recovered judgment 
against the wife. and upon issuance of a writ of possession, the wife moved 
to vacate the writ on the ground that she disclaims title to the property and 
is living on the land in the home of her husband by reason of her marital 
rights. an order allowing the motion was proper. Stone re. Guion, 831, 


EXECUTORS AND ADMINISTRATORS. 


§§ 8, 9. Title and Right to Possession of Assets of Estate: Control and 
Management in General. 


The law does not rest the title to the property of a person who dies intestate 
in his next of kin, but in his administrator. Jf the administrator dies before 
completion of the administration, the title to such property docs not rest in 
his administrator, but in the administrator de bonis non of the first intestate, 
and so on indefinitely, until the estate is settled. Snipes v. Estates Adminis- 
tration, Ine., T76. 


§ 15d. Claims for Personal Services Rendered to Deceased. 


Where certain family relationships exist. the performance of valuable serv- 
ices by one member of the family for another, within the unity of the family. 
is presumed to have been rendered pursuant fo a moral or legal obligation and 
without expectation of compensation; but this is a presumption which may be 
overcome by proof of an agreement to pay. or of facts and circumstances per- 
mitting the inference that payment was intended on the one hand and expected 
on the other. Francis vt. Francis, 401. 
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The rule, that services within the family unity are presumed to be gratui- 
tous, is not recognized in this State to such an extent as to raise the presump- 
tion against a daughter-in-law or a son-in-law. Ibid. 

Where personal services have been rendered in compliance with an oral 
contract to give or devise real estate and such contract is void by reason of 
the statute of frauds, the party injured by the breach thereof may maintain 
an action on implied assumpsit or quantum meruit for the value of the services 
rendered, Daughtry v. Daughtry, 528. 


§ 20%. Distribution of Estate in General. 


In an action by distributees of decedent against his administrators and sur- 
viving partner for recovery of money found on decedent’s person in his last 
illness and claimed by his partner, where the evidence tended to show that 
decedent for many years had carried large sums of money on his person and 
over six thousand dollars was found on his person at the hospital just before 
his death, that he had three bank accounts, including the partnership account. 
motion for judgment of nonsuit was properly denied. Wingler v. Miller, 15. 


$ 21. Offsets Against Amounts Due from Estates. 


Plaintiff sned for distributive share of estate. Defendant, administrator. 
auswering, sets up aud pleads debts of plaintiff due the intestate as an offset. 
Plaintiff, replying, denies the debts and pleads the three-year and ten-year 
statutes of limitation. On the hearing it was made to appear that the debts 
of plaintiff. if any, were barred by the statutes of limitation Curing the lifetime 
of the intestate. Held: The plea of the statute of limitations is available to 
plaintiff as a valid defense to the affirmative claim of offset pleaded by defend- 
ant. Perry uv. Trust Co., 642. 

In an action by plaintiff to recover his distributive share of an estate of 
which defendant is administrator, where defendant sets up and pleads debts 
of plaintiff due intestate as an offset, the claims of both plaintiff and defend- 
ant being legal, the doctrine of equitable setoff has no application. Jbdid. 


§ 24. Distribution of Estate Under Family Agreements. 


Family agreements looking to the advantageous settlemenr of estates or to 
the adjustment of family differences, disputes, or controversies, when approved 
by the court, are valid and binding. Fish v. Hanson, 148. 

Where testator died in May, 1938, leaving specific legacies to his daughters 
and debts totaling substantially the value of the estate, with residuum to be 
held in trust and income paid to his widow for life, then to go to the daugh- 
ters, and all parties agreed to delay the settlement of the estate, collect the 
income, sell assets as advisable, and use income and proceeds of sales to pay 
debts and specific legacies, the daughters agreeing not to demand their legn- 
cies before the estate was worked out satisfactorily, a family agreement results 
and the widow is not entitled to receive from the residuum the income used in 
part to settle the debts. Ibid. 


§ 26. Final Account and Settlement. 


While the clerk of the Superior Court is not necessarily bound by an agree- 
ment of the parties to approve an account and is free to exercise his own judg- 
ment on matters of probate as long as they are before him, the agreement does 
bind the parties who signed it. in the absence of mistake or fraud or other 
inequitable conduct. WS. v. Griggs, 279. 
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§ 27. Proceedings to Force Accounting. 


While the clerk of the Superior Court has exclusive original jurisdiction as 
to matters of probate and the judge has no power therein unless the matter 
is brought before him by appeai, the Superior Court in term is by statute 
constituted a forum for the settlement of controversies over estates. C. 8., 180. 
S. tc. Griggs, 279. 

The next of kin of an intestate have a cause of action for their distributive 
shares against the administrator of the intestate, which cause of action does 
not survive, on the death of such administrator, against his administrator, 
but against the administrator de bonis non of the first intestate. Snipes v. 
Estates Administration, Inc., 776. 

Upon the death of an administrator, the better procedure is for the next of 
kin to bring an action for an accounting against his administrator, only after 
the administrator de bonis non of the first intestate has refused to do so, 
However, should the administrator de bonis non fail to bring such action. the 
next of kin may bring the same and the court will make the administrator 
de bonis non a party defendant and refuse to dismiss the action. This Court 
may remand such a case for the making of necessary parties. Ibid. 


§§ 31, 33b. Actions to Surcharge and Falsify Account: Proceedings to 
Enforce Liabilities. 


The Superior Courts have original, concurrent jurisdiction with the probate 
courts in actions against executors, administrators, collectors and guardians, 
to order an account to be taken and to adjudge application and distribution of 
funds ascertained, or to grant other relief, as the nature of the case may 
require. C. 8., 185. Casualty Co. v. Lawing, 8. 


FIDUCIARIES. 
§ 2. Duties and Liabilities. 


In certain known and definite fiduciary relations, if there be dealing between 
the parties, on complaint of the party in the power of the other, the relation 
of itself raises a presumption of fraud as a matter of law, which annuls the 
act unless such presumption be rebutted. Among these relations are (1) 
trustee and cestui que trust; (2) attorney and client; (38) mortgagor and 
mortgagee; (4) guardian and ward; and (5) principal and agent. McNeill v. 
MeNeill, 178. 

FISH AND FISHERIES. 


§ 4. Rights to Fish: Private and Public. 


A riparian proprietor who owns no part of the bed of navigable waters has 
no several and exclusive fishery therein. Hampton v. Pulp Co., 580. 

The necessities of a person whose business is taking fish from a common 
fishery and one, who by reason of his riparian ownership of the bed of the 
river, has a several and exclusive fishery are precisely the same, and the same 
principles of law must apply with respect to the migration of fish. Ibid. 

The public has a common right to fish in all navigable waters, provided that 
right is exercised with due regard for the rights of others. Ibid. 


§ 5. Action for Interference With Fish and Fisheries. 


Owners of several and exclusive fisheries upstream may maintain an action 
for wrongful interference with the migratory passage of the fish whereby 
these fisheries are injured. Hampton v. Pulp Co., 535. 
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In an action by plaintiff, a riparian proprietor on a navigable river, against 
defendant, where the complaint alleges that plaintiff is the owner of a long 
established fishery from the shores of his property along such stream and that 
plaintiff has suffered damages thereto by the interference of defendant in 
polluting the waters of the river with matter deleterious to fish life, discharged 
as waste from defendant's recently established mill, causing a public nuisance 
and seriously interrupting the migratory passage of fish, it was error for the 
court below to sustain a demurrer to the complaint as not stating a cause of 
action. Jbid. 

FRAUD. 
§ 1. In General. 

Where one of two innocent persons must suffer loss by the fraud of a third 
person, he who first reposes the confidence must bear the loss. S. uv. Sareyer, 
102. 

To create a right of action for deceit there must be a statement by defendant 
(a) untrue in fact, (b) known by him to be untrue or made with reckless 
ignoranee as to Whether it be true or not, (c) made with intent that the plain- 
tiff shall act upon it, and (d) upon whieh plaintiff acts to his damage. Somali 
v. Dorsett, T54. 

Where there is concealment of fraud or continuing fraud, the statute of 
limitations does not bara suit for relief on account of it, and thereby permit 
the statute, which was designed to prevent fraud. to become an instrument 
to perpetrate and perpetuate it. Ibid. 


§ 5. Deception and Reliance Upon Misrepresentation. 


If a promise is made with no intent to perform it, and merely with a fraudu- 
lent design to induce action under an erroneous belief. or if a representation 
amounts to a statement of fact, although dependent upon future action, in 
either case there is ground for equitable relief. Small v. Dorsett, 754. 

Where there is concealment of fraud or continuing fraud, the statute of limi- 
tations does not bar a suit for relief on account of it, and thereby permit the 
statute, which was designed to prevent fraud, to become an instrument to 
perpetrate and perpetuate it. Ibid. 


§ 6. Damage. 


In an action by plaintiff against defendant for fraud in that defendant 
induced plaintiff to invest in a note, secured by mortgage on realty of inade- 
quate value, the fact that plaintiff marked the note and mortgage “paid in 
full” upon a sale of the property, in an effort to realize as much as possible 
out of the security, is not evidence of an estoppel, but goes only to the measure 
of damages. Small v. Dorsett, T5A. 

After learning of the fraud of defendant, the plaintiff. may ratify the con- 
tract, keep the consideration and sue defendant for the damages suffered by 
reason of the fraud. Tbid. 


§ 8 Pleadings. 


Coneeding the complaint to be a petition for a writ of eertiorari, C. S., 680, 
it fails to make a proper showing of merit, upon which alone certiorari will 
issue, for the mere allegation of fraud is insufficient. The law requires that, 
if fraud is relied upon, all essential facts and elements constituting the fraud 
must affirmatively appear from the pleading. Miunsucker v. Winborne, 650. 
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§ 11. Sufficiency of Evidence. 


In an action by plaintiffs to have a tax deed to the femme defendant Harrel- 
son set aside as fraudulent or to have grantee declared a trustee, where the 
evidence tended to show that the Harrelsons were plaintiffs’ reutal agents and 
as such allowed the property to be sold for taxes and feme defendant bought 
same at tax sale and sold parts thereof to the other defendants, one of them 
paying a consideration and the others none, judgment of nonsuit was proper 
as to the purchaser who paid a consideration, and improper as to all other 
defendants. WSellers v. Harrelson, 138. 

In certain known and definite fiduciary relations, if there be dealing between 
the parties, on complaint of the party in the power of the other. the relation 
of itself raises a presumption of fraud as a matter of law, which annuls the 
act unless such presumption be rebutted. Among these relations are (1) 
trustee and cestui que trust: (2) attorney and client: (38) mortgagor and mort- 
gagee: (4) guardian and ward: and (0) principal and agent. WeNeill wv, 
MeNeill, 178, 

Where defendant. a banker of wide financial dealings, invested in a real 
estate mortgage the money of plaintiff, an elderly woman of no business expe- 
rience and of limited education and an old friend of defendant. and defendant 
represented that the investment was “as good as gold” and could be collected 
at any time, and he also promised to colleet the interest and see that taxes 
were paid on the land, but allowed the land to be sold for faxes, without notice 
to plaintiff, there is sufficient evidence on the question of fraud to go to the 
jury in a suit instituted within three yvears of the discovery of the sale for 
taxes. ©, S., 441 (9). Small vo. Dorsett, T5-A. 

The mere relation of parent and child, without any evidence of intimate or 
fiduciary relationship, does not raise a presumption of fraud or of undue 
influence. Gerringer uv. Gerringer, SIS. 

Where in consideration of an agreement by his son and daughter to support 
him, plaintiff executed a fee simple deed, conveying all of his real estate to 
such son and daughter and about a vear thereafter changed his mind and 
wanted his land back. there is no evidence of fraud or undue influence and 
motion for judgment as of nonsuit was properly allowed. Ibid. 


FRAUDS, STATUTE OF. 


§§ 2, 5, 7. Sufficiency of Writing: Application: Evidence. 

Whether a promise is an original one, not coming within the statute of 
frauds, or a collateral one, required by the statute to be in writing, is to be 
determined from the circumstances of its making, the situation of the parties, 
and the objects sought to be accomplished. Where the intent is doubtful the 
solution usually lies in summoning the aid of a jury. Farmers Federation, 
Inc.. v. Morris, 467. 

In respect of the character of a promise, whether or not it is original or 
collateral under the statute of frauds, it is competent to show that the defend- 
ant had a personal, immediate and pecuniary interest in the transaction, and 
for this purpose it is proper to inquire about his entire connection with the 
person for whom the debt was made. Ibid. 


§ 9. Application in General. 


An oral contract to give or devise real estate is void by reason of the statute 
of frauds. C. S., 988, and no action for a breach thereof can be maintained. 
Daughtry v. Daughtry, 528. 
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Where personal services have been rendered in compliance with an oral 
contract to give or devise real estate and such contract is void by reason of the 
statute of frauds, the party injured by the breach thereof may maintain an 
action on implied assunipsit or quantun meruit for the value of the services 
rendered. Jbid. 


§ 12. Parol Trusts. 


The section of the English statute of frauds relating to parol trusts has not 
been enacted in North Carolina and our present statute, G. S., 22-2, has no 
application to such trusts and does not prohibit their establishment by parol 
evidence. And such proof is pot a violation of the rule prohibiting parol 
evidence to contradict, alter or explain a written instrumeut. Thompson vr. 
Davis, 792. 

GIFTS. 
§ 2. Operation and Effect. 

A deed of gift of an estate of any nature, if not proven in due form and 
registered within two vears after the making of it. is void. C. S.. 3815. Win- 
stead v. Woolard, S14. 

Between the parties thereto a deed of gift. not registered. is good during 
the two years after the making of it, but upon failure to register it within 
such time, it becomes void ab initio and title vests in the grantor. Jbid. 


GUARDIAN AND WARD. 
§ 6. Hearings. 

Where a person has been adjudged incompetent. under C. S., 2285, and a 
trustee of his property appointed, and thereafter. upon petition before the 
clerk under C. S8., 2287, by the person so adjudged incompetent, after his 
trustee or guardian has been made a party as required by ch, 145, Public 
Laws 1941, he is found competent by a jury and is so adjudged by the clerk. 
the Superior Court has power to review the matter, on proper showing for 
certiorari by the trustee or guardian, and it would seem that the procedure 
provided in C. &8., 2285, on appeal might appropriately be followed on such 
review. Jn re Jeffress, 273. 


§ 7. Execution of Bond and Order of Appointment. 


In a proceeding under C, S., 1744, to sell all the contingent interest in certain 
lands of minors and unborn children, the petitioners, who were represented 
by a guardian, where judgment of sale was signed on the day before the guard- 
inn’s appointment. such judgment is void. Butler v. Winston, 421. 


§ 18. Actions Which May Be Instituted by Guardian. 

The policy of the law will not permit an issue of devisavit rel non to be 
determined by the consent of the parties thereto, where scme of them are 
infants. Buticr v. Winston, 421. 

In the case of infant parties, the next friend, guardian ad litem, or guardian 
cannot consent to a judgment against the infant. without an investigation and 
approval by the court. Jbid. 


§§ 28, 24. Nature and Extent of Liability in General: Bonds and Sure- 
ties Liable. 


As a general rule, the surety on a guardian’s bond is a creditor of his prin- 
cipal from the date of its execution, although no default cecurs until long 
afterwards. Casualty Co. v. Lawing, 8. 
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§ 25. Actions on Bonds, 

The Superior Courts have original, coneurrent jurisdiction with the probate 
courts in aetions against executors, administrators, collectors and guardians, to 
order an account to be taken and to adjudge application and distribution of 
funds ascertained, or to grant other relief, as the nature of the case may 
require. (CC. 8... 1385. Casualty Co. v. Laicing, 8, 

Where a guardian uses the guardianship funds to improve and keep up 
property in which she is interested along with the wards, contributing nothing 
from her own funds but taking her share of the rents, and violates her obliga- 
tions as guardian in other respects, the surety on the guardian bond ean miatin- 
tain an action in the Superior Court to terminate the guardianship, to enforce 
the liability of the guardian in exoneration of the surety, and to surcharge and 
correct the guardian’s accounts. Jbid. 


HABEAS CORPUS. 


§ 3. To Obtain Custody of Minor Children. 


Original jurisdiction has been conferred upon the Juvenile Court to find a 
child delinquent or neglected, C. 8., 50389, but this statute does not repeal 
C, S.. 2241, and is not inconsistent therewith. The Superior Court as such 
has exclusive jurisdiction, by writ of habeas corpus, to hear and determine the 
custody of children of parents separated but not divorced. Jn re Prevatt, 8383. 


HIGHWAYS. 


$ 6. Public Roads in General. 

The term highway is the generic name for all public ways, including roads, 
streets, railroads, bridges. canals, navigable rivers; and roads and. strects 
include all highways by land. Parsons tv. Wright, 620. 


§ 7. Roads and Highways Constituting Part of State System. 

Cartways are an auxiliary part of the public road system and they are desig- 
nated quasi-public roads. and the condemnation of private property for such 
use has been sustained upon the ground that it is a valid exercise of the power 
of eminent domain. Parsons v. Wright, 520. 

General statutes of the State, in regard to public highways. do not apply to 
the streets and allevs of an incorporated town or city, and the county suthori- 
ties have 10 power or authority over such streets and alleys. Jbid. 


§ 13. Nature and Right to Establish. 

A quasi-public way located in a rural section is, under our statute. a cart- 
way. When it is within the corporate limits of a town or city it is an alley. 
Location determines the name, but the essential characteristics are the same. 


- 


Parsons vu. Wright, 520. 


§ 14. Establishment and Maintenance. 

The law relating to cartways, Public Laws 1931, ch. 448, was not intended 
to withdraw from cities and towns any part of their exclusive control over 
their streets, and other public ways, and confers no jurisdiction on the clerk 
of the Superior Court to establish an alley within an incorporated town, 
Parsons ve. Wright, 520. 
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§ 1. Elements of and Distinction Between Degrees of Homicides. 


Murder in the first degree is the unlawful killing of a human being with 
malice and with premeditation and deliberation. Murder in the second degree 
is the unlawful killing of a human being with malice, but without premedita- 
tion and deliberation. Manslaughter is the unlawful killing of a human being 
without malice and without premeditation and deliberation. S. v. Utley, 39; 
S. vu. Burrage, 129. 

When the intentional use of a deadly weapon, in an unlawful manner, is 
admitted or proven and, as a result of such unlawful use, an innocent by- 
stander is killed, nothing else appearing, it is murder. 8S. v7. Davis, 381. 


88 4b, 5. Malice: Murder in Second Degree in General. 


The intentional use of a deadly weapon in a homicide imports malice and 
raises a rebuttable presumption of murder in the second degree. placing the 
burden upon the defendant to show such circumstances as may reduce the 
crime fo manslaughter, or entitle him to an acquittal WS. v. Davis. 881: 8. t. 
Prince, 392. 


88 6a, 6b. Unlawful Killing of Human Being: With Malice. 


The intentional killing of a human being with a deadly weapon implies 
malice, and, if nothing else appears, constitutes murder in the second degree. 
And upon proof or admission of an intentional killing, the burden is on the 
defendant to show to the satisfaction of the jury facts and circumstances suffi- 
cient to reduce the homicide to manslaughter or to excuse it. S. vr. Utley, 3893 
N,v. Burrage, 129. 


$ 11. Self-defense. 


In a proseeution for homicide. where defendants are on their own premises, 
they are under no obligation to retreat, and if assaulted. they have the right 
to stand their ground and return blow for blow, or shot for shot. in their own 
necessary self-defense: and they are under no duty to “quit the combat” or 
give notice that they have abandoned the fight thus thrust upon them. They 
ure entitled to have the law of self-defense, as applied to these facts, explained 
to the jury. S. v7. Miller, 184. 

Where an intentional killing is accompanied by the use of a deadly weapon. 
a rebuttable presumption arises of murder in the second degree, and it is 
thereupon incumbent on the accused to show mitigating circumstances that will 
reduce the crime to manslaughter. or such facts as will exonerate him alto- 
gether: and self-defense, if established to the satisfaction of the jury, will 
entitle him to an acquittal. 8. vr. Grainger, 716. 

One may kill in defense of himself or his family when it is not actually 
necessary to prevent death or great bodily harm, if he believes it necessary and 
has reasonable ground for such belief. The reasonableness of the belief or 
apprehension of defendant must be judged by the jury, from the facts and 
circumstances as they appeared to defendant at the time of the killing. &. +. 
Ellerbe. 770. 

In an assault without felonious intent, the person assaulted may not stand 
his ground and kill his adversary if there is any way of escape open to him, 
though he is allowed to repel force by force and give blow for blow: while, in 
wh assault with felonious intent, the person assaulted is under no obligation to 
fly. but may stand his ground and kill his adversary, if need be. Jbid. 
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§ 14. Requisites and Sufficiency of Indictment. 


A bill of indictment, drawn in the statutory form as required by C. S., 4614, 
includes the charge of murder committed in the perpetration of a robbery. 
without a specific allegation or count to that effect. NS. v. Smith, 457. 

C.S., 4200, does net require an allegation or count fo be contained in the bill 
of indictment as to the means used in committing the murder, The statute 
only classifies the crime as to degree and punishment in the manner therein 
set forth. Jbid. 


§ 16. Presumptions and Burden of Proof. 


The intentional killing of a human being with a deadly weapon implies 
malice, and, if nothing else appears, constitutes murder in the second degree. 
And npon proof or admission of an intentional killing, the burden is on the 
defendant to show to the satisfaction of the jury facts and circumstances sufi- 
cient to reduce the homicide to manslaughter or to excuse if. S. ov. Utley, 89: 
S.v. Burrage, 129; S.v. Davis, B8t: Soa Prince, 392. 

When the intentional use of a deadly weapon, In an unlawful manner. is 
admitted or proven and, as a result of such unlawful use, an innocent by- 
stander is killed, nothing else appearing, it is murder. NS. v. Davis, 381. 

Where no admission is made or presumption raised. calling for an explans- 
tion or reply on the part of the defendant, the plea of not guilty challenges the 
credibility of the evidence, even 1f uncontradicted. since there is a presump- 
tion of innocence which can only be overcome by a verdiet of the jury. Jbid, 

In a homicide case, where proofs or admissions have raised a presumption 
of murder in the second degree, the law then casts upon the defendant the 
burden of proving to the satisfaction of the jury—not by the greater weight 
of the evidence nor beyond a reasonable doubt. but simply to the satisfaction 
of the jury—the legal provocation that will rob the crime of malice and thus 
reduce it to manslaughter, or that will excuse it altogether upon the grounds 
of self-defense, aecident or misadventure. S. r. Prince, 3892. 

At the threshold of a criminal proseeution for homicide, the burden is on the 
State to establish the guilt of the accused beyond a reasonable doubt; hence. 
the intermediate steps necessary to Invoke the aid of the legal presumptions of 
murder and manslaughter must first be taken by the prosecution, NS. or. 
DeGraffenrcid, 461, 

Upon admission or proof of an intentional killing of a human being with a 
deadly weapon, the law raises two presumptions against the slayer, first, that 
the killing was unlawful. and. second, that it was done with malice: and an 
unlawful killing with malice is murder in the second degree. But the jury 
alone may determine whether an intentional killing has been established, 
where no admission of the fact is made. Lbfd. 


§ 25. Sufficiency of Evidence and Nonsuit. 

In a prosecution for murder, where the record does not disclose the testi- 
mony of any witness to the effect that deceased cume to his death as a result 
of a pistol shot fired by defendants, but does disclose that deceased was shot 
with a pistol by one defendant, aided and abetted by the other defendant, that 
only one shot was fired within a few feet from deceased, who fell af the shot, 
blood pouring from his mouth and nose, and that shortly thereafter he died 
with only one wound in his body, motion for nonsuit was properly denied. 
S. vu. MeKinnon, 160. 

Where no admission ix made or presumption raised, calling for an explana- 
tion or reply on the part of the defendant, the plea of not guilty challenges the 
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credibility of the evidence, even if uncontradicted, since there is a presumption 
of innocence which can only be overcome by a verdict of the jury. WS. v7. Davis, 
381. 

When the intentional use of a deadly weapon, in an unlawful manner, is 
admitted or proven and, as a result of such unlawful use, an innocent by- 
stander is killed, nothing else appearing, it is murder. Ibid. 


§ 27a. Form and Sufficiency of Instructions in General. 


In a prosecution for murder a charge to the jury in these words, “and if vou 
find that in shooting and killing the deceased he (accused) did so with pre- 
meditation and deliberation, that would constitute murder in the first degree,’” 
is not reversible error, when it appears from the charge in its entirety that the 
court properly instructed the jury in respect to the burden of proof and re- 
peated the instruction several times. S&S. v7. Grass, 31. 

In a homicide case, where the defendant offered no evidence and the State’s 
evidence showed an intentional and unlawful killing with a deadly weapon, 
without mitigating circumstances which would reduce the cffense to man- 
slaughter or entitle defendant to an acquittal, there is no error in a charge 
that, if the jury believe the testimony and find the facts, beyond a reasonable 
doubt, to be as all the witnesses testified. it is their duty to bring in a verdict 
of murder in the second degree, S. v. Davis, 381. 

In a homicide case, where proofs or admissions have raised a presumption of 
murder in the second degree, the law then casts upon the defendant the burden 
of proving to the satisfaction of the jury-—-not by the greater weight of the 
evidence hor beyond a reasonable doubt, but simply to the satisfaction of the 
jury—the legal provocation that will rob the crime of malice and thus reduce 
it to manslaughter, or that will excuse it altogether upon the grounds of self- 
defense, accident or misadventure: and a charge that proof ‘to “he satisfaction 
of the jury” requires a stronger intensity and higher degree of proof than 
what is described as proof “‘by the greater weight of the evidence” is erroneous 
and entitles defendant to a new trial. S. 2. Prince, 392. 


§ 27b. On Presumptions and Burden of Proof. 


In a prosecution for murder, where the killing is not denied and where 
defendant pleaded self-defense and took the stand and testified that he was 
attacked by deceased. the court’s charge as follows was not erroneous—‘‘to 
create manslaughter the defendant, and not the State. has the burden of show- 
ing there was no malice: and if he would be entirely absolved. he must go 
further and establish that the killing was not unlawful, that is. that it was 
done in self-defense.” S. a. Utley, 39. 

While, to show mitigation or such facts as would excuse the homicide alto- 
gether, the defendant may avail himself of the State’s evidence. and in fact 
any evidence adduced upon the trial. the court’s instruction, that it is incum- 
bent on the defendant to show mitigating circumstances “through his own 
evidence or the evidence of his witnesses,” is not prejudicial error where there 
is nothing in the State’s evidence favorable to defendant in that regard. &. v. 
Grainger, 716. 


§ 27c. On Question of Murder in First Degree. 


In a prosecution for murder a charge to the jury in these words. “and if 
you find that in shooting and killing the deceased he (aceused) did so with 
premeditation and deliberaticn, that would constitute murder in the first 
degree.” is not reversible error, when it appears from the charge in its entirety 
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that the court properly instructed the jury in respect to the burden of proof 
and repeated the instruction several times. ~S. v. Grass, 31. 


§ 27d. On Question of Murder in Second Degree. 


On trial under an indictment for murder, where defendant contends and 
offers evidence tending to show that he did not intend to kill deceased but 
that she was shot in a struggle over a pistol in his hand. a failure to instruct 
the jury that the presumption of murder in the second degree only arises upon 
an admission, or proof of the fact, of an intentional killing with a deadly 
weapon is prejudicial error. 8S. v. Burrage, 129. 

In a homicide case, where the defendant offered no evidence and the State’s 
evidence showed an intentional and unlawful killing with a deadly weapon, 
without mitigating circumstances which would reduce the offense to man- 
slaughter or entitle defendant to an acquittal, there is no error in a charge 
that, if the jury believe the testimony and find the facts, beyond a reasonable 
doubt, to be as all the witnesses testified, it is their duty to bring in a verdict 
of murder in the second degree. S. v. Davis, 381. 

In a homicide case, where proofs or admissions have raised a presumption 
of murder in the second degree, the law then casts upon the defendant the 
burden of proving to the satisfaction of the jury-—not by the greater weight of 
the evidence nor beyond a reasonable doubt, but simply to the satisfaction of 
the jury—the legal provocation that will rob the crime of malice and thus 
reduce it to manslaughter. S. v. Prince, 392. 


§ 27e. On Question of Manslaughter. 


In a homicide case a charge that, if the jury is satisfied that the killing was 
without malice but the prisoner fails to satisfy them that the killing was not 
unlawful, it would be their duty to return a verdict of manslaughter, is erro- 
neous @s presupposing an intentional killing with a deadly weapon. And a 
verdict of murder in the second degree will not cure the error. S. v. DeGraf- 
fenreid, 461. 


§ 27f. On Question of Defenses. 


Where, in a prosecution for murder, the Millers, father and son, defendants, 
and the deceased Grimsleys, father and son, engaged in a fight and both sides 
retired from the field, and the defendants’ evidence tends to show that there- 
after while the two defendants were at work in or near the barn on their own 
premises, they were murderously assaulted with firearms by the Grimsleys and 
in their self-defense shot and killed both Grimsleys. it was reversible error for 
the court to charge the jury that self-defense would not be available to the 
defendants, if thew provoked the fight by language or conduct towards the 
Grimsleys which was calculated or intended to bring about the difficulty. unless 
they had abandoned the fight and given their adversaries notice thereof. S. v. 
Mitler, 184. 

Upon a plea of self-defense in a homicide case, the court’s instruction to the 
jury, that the defendant must show that he was free from blame and that the 
assault or threatened assault was made upon him with a felonious purpose 
and that he took the life cf the person who threatened to assault him. or the 
person that he had reasonable ground to believe was threatening to assault 
him. only when it was necessary to save himself from death or great bodily 
harm, is error. S. v. Ellerbe, 770, 
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§ 27h. Form and Sufficiency of Issues and Instruction on Less Degrees 
of Crime Charged. 

Where all the evidence tends to show that the murder was committed in the 
perpetration of a robbery, the trial court is not required to instruct the jury 
on defendant’s guilt of a lesser degree of the crime. S. v. Smith, 407. 

On the trial of a criminal prosecution, when under the indictment it is per- 
missible to convict the defendant of “a less degree of the same crime” (C. S8.. 
4640), and there is evidence tending to support the milder verdict, the defend- 
ant is entitled to have the different views presented to the jury under a proper 
charge, and an error in respect to the lesser offense is not cured by a verdict 
convicting defendant of a higher offense charged in the indictment. S. wv. 
DeGraffenreid, 461. 


§ 28. Verdict. 


In a homicide case a charge that, if the jury is satisfied that the killing was 
without malice but the prisoner fails to satisfy them that the killing was not 
unlawful, it would be their duty to return a verdict of manslaughter, is erro- 
neous as presupposing an intentional killing with a deadly weapon. And a 
verdict of murder in the second degree will not cure the error. 8S. uv. DeGraf- 
fenreid, 461. 


HUSBAND AND WIFE. 


§ 1. Mutual Rights and Duties in General. 


Neither husband nor wife, without lawful cause, so long as the marital 
relation exists, can exclude the other from the home they have established 
by mutual and voluntary choice. Stone v. Guion, 831. 


§ 11. Creation of Estates by Entirety. 


An exchange of deeds by tenants in common, where the purpose is clearly 
partition. does not create or confer upon the parties any new or different 
title; and where a husband, in such a partition, is made a joint grantee with 
his wife he acquires no title. Duckett v. Lyda, 356. 


§ 12a. Nature and Incidents, 


The fact that the title is an estate by the entireties presents no obstacle to 
the enforcement of the equity of a parol trust, if properly shown to exist. 
Thompson v. Davis, T92. 


§$°33, 34. Pleadings: Evidence. 


Connivance of the hushand in the adultery of his wife constitutes a defense 
fo an action for criminal conversation, and equally so to an action for the 
alienation of her affections. Barker v. Dowdy, 151. 

In an action for damages by the husband against defendart for criminal 
conversation and alienation of his wife’s affections. where the complaint 
alleges facts sufficient to constitute a cause of action, but admits that for six 
months plaintiff continued to live with his wife, protested and pleaded with 
her to live properly. which she refused, and alleges further that she is now 
living with defendant in adultery, a demurrer to the complain: was properly 
overruled. Jbid. 


8§ 38, 40. Pleadings: Instructions. 


Connivance of the husband in the adultery of his wife constitutes a defense 
to an action for criminal conversation, and equally so to an action for the 
alienation of her affections. Barker v. Dowdy, 151. 
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In an action for damages by the husband against defendant for criminal 
conversation and alienation of his wife’s affections, where the complaint 
alleges facts sufticient to constitute a cause of action. but admits that for six 
months plaintiff continued to live with his wife, protested and pleaded with 
her to live properly, which she refused, and alleges further that she is now 
living with defendant in adultery on his farm, a demurrer to the complaint 
was properly overruled. Jbid. 


INDICTMENT. 
§ 7. Formal Requisites. 


The purpose of an indictment is twofold: first. to make clear the offense 
charged so that the investigation may be so confined, that proper procedure 
may be followed and applicable law invoked; second, to put defendant on 
reasonable notice so that he may make his defense. S. v. Gregory, 415. 


§$ 9. Charge of Crime. 


Where there is no challenge to the indictment prior to a plea of guilty, 
under C. 8S., 4606, the offense is deemed to have been committed in the county 
alleged in the indictment. S. v. McKeon, 404. 

As a general rule, an indictment is sufficient when it charges the offense in 
the language of the statute. WS. v. Gregory, 415. 

In an indictment, under Michie’s Code, sec. 4214, it ix not necessary to 
describe the injury further than in the words of the statute. Jd. 


§ 11. Definiteness and Sufficiency in General. 


On the trial of an indictment for carnal knowledge of a female under 16 
years of age, C. S., 4209, time is not of the essence of the offense and a yari- 
ance between allegation and proof as to the date is not material, the statute 
of limitations not being involved. WN. v. Bagley, 210. 


§ 12. Time of Making Motion to Quash. 


If a motion to quash is not made before a plea of not guilty. the motion 
is addressed to the discretion of the trial court and is not reviewable on 
appeal. S. v. Suddreth, 610. 


§ 15. Right to Amend. 


In a criminal prosecution in a municipal court for the unlawful (1) barter, 
sale, exchange, (2) transportation, (8) purchase, receipt. possession (for the 
purpose of sale) of intoxicating Jiquors, it appearing (though not in the 
record) that the phrase ‘for the purpose of sale’ was inserted by amendment 
of warrant in the Superior Court, after the State has rested its case. con- 
ceding that the court erred in permitting such amendment, the error is harm- 
less. as the jury returned a general verdict of guilty as charged—and there 
were two other counts in the warrant. WN. v7. Hil, 753. 


§ 18. Motions and Hearings. 


‘The granting or denial of motions for bills of particulars is within the dis- 
cretion of the court and not subject to review except for palpable and gross 
abuse thereof. S. v. Lippard, 167. 


§ 24. Necessity of Allegation in Indictment to Support Proof. 


On the trial of an indictment for carnal knowledge of a female under 16 
years of age, C. 8., 4209, time is not of the essence of the offense and a vari- 
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ance between allegation and proof as to the date is not material, the statute 
of limitations not being involved. S. v. Baxley, 210. 


INFANTS. 
§ 1. Supervision and Protection of Courts of Equity. 


The Court will never make a decree when one of the parties sues by a next 
friend, who has, or may have, an interest in the suit opposed to that of the 
infant. And even the next friend’s attorney must be equally disinterested. 
A mere colorable, adverse interest is a sufficient disqualificetion for either. 
Builer ve. Winston, 421. 


$ 10. Appointment of Next Friend. 


The appointment of a guardian ad liten: isto protect the interest of the 
infant defendant at every stage of the proceeding. and the court will not 
approve an order appointing a guardian nue pro tune. Butler v. Winston, 
421. 

In a proceeding under C. S., 1744, to sell all the contingent interest in cer- 
tain lands of minors and unborn children, the petitioners, who were repre- 
sented by a guardian, where judgment of sale was signed on the day before 
the guardian’s appointment, such judgment is void. Jbid. 


§ 12. Appointment of Guardian Ad Litem. 


The appointment of a guardian ad litem is to protect the interest of the 
infant defendant at every stage of the proceeding. and the court will not 
approve an order appointing a guardian nune pro tune. Butler v. Winston, 421. 

In a proceeding under C. S.,, 1744, to sell all the contingent interest in cer- 
tain lands of minors and unborn children, the petitioners, who were repre- 
sented by a guardian, where judgment of sale was signed on the day before 
the guardian’s appointment, such judgment is void. Jbid, 

In a suit to enforce a tax lien (C. S., T987) by foreclosure (C. 8., 79980), 
where the affidavit, orders and notices appear sufficient in form to constitute 
service by publication upon all persons named therein, both adult and minors. 
their heirs and assigns, Known and unknown, C. 8., 484 (8) and (7), vet, 
minors, if any, must be represented by guardian. or guardian d Vitem, other- 
wise such minors are not bound by the judgments in the action. ©. S., 451, 
452, 4538, and Machinery Act of 1989, ch. 310. Art. XVII, sec. 1719 (e). Park, 
Ine. v. Brinn, 502. 

Where the record in a tax foreclosure proceeding shows an unknown party 
in interest, without evidence and finding that he left no minor heirs and no 
other heirs not before the court, the judgment confirming the sale and deed 
to the purchaser are invalid as to the interest of any minor heirs of such 
party. bid. 


§ 14. Duties and Liabilities of Guardian Ad Litem. 


The Court will never make a decree when one of the parties sues by a next 
friend, who has, or may have, an interest in the suit opposed to that of the 
infant. And even the next friend’s attorney must be equally disinterested. 
A mere colorable, adverse interest is a sufficient disqualification for either. 
Butler v. Winston, 421. 

In the case of infant parties, the next friend, guardian ad Jitem or guardian 
cannot consent to a judgment against the infant, without an investigation 
and approval by the court. Jbid. 
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§ 15. Joinder of Infants. 


In a suit to enforce a tax Hien (C. S., T987) by foreclosure (C. 5., T9B0). 
where the affidavit. orders and notices appear sufficient in form to consti- 
tute service by publication upon all persons named therein. both adult and 
minors. {heir heirs and assigns, known and unknown, (C. S.. 484 (38) and (7). 
yet. minors, if any, must be represented by guardian. or guardian ad lites, 
otherwise such minors are not bound by the judgments in the action. C. 5.. 
451, 442, 453. and Machinery Act of 1959, ech. 310, Art. XVII, sec. 1719 (e). 
Park, Ine. v. Brinn, 02. 

Where the record in a tax foreclosure proceeding shows an unknown party 
in interest, without evidence and finding that he left no minor heirs and no 
other heirs not before the court, the judgment confirming the sale and deed 
to the purchaser are invalid as to the interest of any minor heirs of such 
party. /bid. 


§ 16. Funds of Infants in Hands of Clerk. 


In this jurisdiction the liability of the clerk of the Superior Court for the 
safety of funds of infants, placed in his hands by virtue of his office, is that 
of an insurer, S. v. Sawyer, 102. 


§ 17. Transfer of Funds to Other States. 


In order to authorize the transfer of the funds of an infant domiciled in 
this State to a guardian in another state, the petition and proceeding pre- 
seribed by C. 8S., 2195. are jurisdictional: and an order, by the judge of the 
Superior Court or clerk, for its transfer otherwise is void. S. v. Sawyer, 102. 


INJUNCTION, 
§ 9. Ordinances. 


Ordinarily. injunction does not lie to restrain the enforcement of an alleged 
invalid municipal ordinance. Suddreth rv. Charlotte, 630. 

In the absence of covenants in the deeds or other valid restrictions upon 
the use of land for a public park, its acquisition and dedication to that pur- 
pose is a matter within the discretion of municipal governing authorities and 
may not be enjoined by the courts. Dudley vr. Charlotte, 638, 


§ 11. Continuance, Modification and Dissolution. 


If a plaintiff, applying for injunctive relief as the main remedy sought in 
the action. has shown probable cause for supposing that he will be able to 
maintain his primary equity and there is reasonable apprehension of irre- 
parable loss unless it remains in force, or if, in the opinion of the court, if 
appears reasonably necessary to protect the plaintiff's rights until the con- 
troversy can be determined, the injunction will be continued to the hearing. 
Smith v. Bank, 249. 

INSANE PERSONS. 


§§ 11, 12. Validity of Contracts and Conveyances: Attack for Setting 
Aside. 


The law presumes every person sane in the absence of evidence to the con- 
trary. Likewise, after a person is found to be mentally incompetent there 
is a presumption that the mental incapacity continues. Davis v. Davis, 56. 

Where a plaintiff sues to cancel his deed and alleges and offers evidence of 
mental incapacity to make the deed, it is necessary in order to maintain the 
action to allege and prove a restoration of his mental capacity. J/bid. 
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Mental capacity required for the valid execution of a deed is the ability to 
understand the nature of the act in which the party is engazed and its scope 
and effect, or its nature and consequence; not that he should be able to act 
wisely or discreetly, nor to drive a hard bargain, but that he should be in 
such possession of his faculties as to know at least what he is doing. Jbid. 


§ 15. Representation of Incompetent. 


In the case of infant parties, the next friend. guardian ed litem or guardian 
cannot consent to a judgment against the infant without an investigation and 
approval by the court. Butler v. Winston, 421. 


88 17, 18. Hearing: Review. 

Where a person has been adjudged incompetent. under C. S.. 2285, and a 
trustee of his property appointed, and thereafter, upon petition before the 
clerk under C. S., 2287, by the person so adjudged incompetent, after his 
trustee or guardian has been made a party as required by ch. 145, Public 
Laws 1941, he is found competent by a jury and is so adjudged by the clerk, 
the Superior Court has power to review the matter, on proper showing for 
certiorar? by the trustee or guardian, and it would seem that the procedure 
provided in C. S., 2285, on appeal might appropriately be followed on such 
review. Jn re Jeffress, 278. 

INSURANCE. 


§§ 21, 22d. Mortgagee Clauses: Avoidance for Breach of Representa- 
tion of Warranty of Sole Ownership. 

In an action by plaintiff to recover on a fire insurance policy. with loss 
payable clause to plaintiff, as mortgagee, and resisted under provision making 
policy void for failure to give ownership, when other than sole and wncon- 
ditional, where the existence of another mortgage at the time of issuance of 
policy does not affirmatively appear, judgment of nonsuit was erroneous. 
Bank v, Ins, Co., 390. 

Under fire insurance policy providing that policy shall be void for failure 
to give ownership, when other than sole and unconditional, the existence of 
an undisclosed mortgage on the insured property would seem to vitiate the 
policy or relieve the company from liability thereunder, except as to any 
lien, mortgage. or other encumbrance specifically set forth therein as re- 
quired by the policy. Jbid. 


§ 24d. Persons Entitled to Payment. 

Where a part of a hotel building, including certain furniture and fixtures 
which were adjudged part of and a necessary incident to the realty, was 
allotted to and accepted by the widow, in the settlement of her hushand’s 
estate, as realty and as her dower, such furniture and fixtures must be con- 
sidered a part of the realty in adjusting a division, between the widow and 
heir, of fire insurance collected for a loss on the property. Smith r. Smith, 433. 


§ 25c. Evidence and Burden of Proof. 

Discrepancies and contradictions in plaintiff’s evidence (here whether or 
not suit was brought within the time specified in an insurenee policy) are 
for the jury, and not for the court. Bank v. Tus. Co., 390. 


§ 25d. Trial. 
In an action to recover on an insurance policy for fire damage to an air- 
plane, the court’s charge to the jury, that the measure of damages is the 
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difference in the reasonable market value of the airplane immediately before 
the fire and immediately thereafter, is erroneous, when the policy upon which 
the action is bottomed prescribes otherwise for the mensure of recovery. 
Andrews v. Ins. Co., 583. 


§ 32c. Cancellation of Certificates Under Group Insurance. 

Where, under contract sued on, insurance on life of insured ceased when 
his emplevment by the Johnston Manufacturing Company terminated, with 
proviso that if, at sueh lermination, insured was wholly disabled and pre- 
vented by disease from engaging in employment for wage or profit. the insur- 
ance would remain in foree, and the evidence of plaintiff tended to show that 
insured was engaged in the same occupation, with reasonable continuity, for 
a considerable period, after the termination of the service and to within a 
few days of his death, defendant’s motion for nonsuit at close of all the 
evidence was properly allowed. Gregory wv. Tus. Co., 124. 


§ 32d. Rights of Parties Upon Cancellation. 


In an action to recover under the terms of a life insurance policy, where 
plaintiff also alleges a wrongful cancellation of the policy, such allegation 
is an additional cause of action and, defendant admitting the eancellation, it 
was error for the trial court to refuse to submit an issue on the question of 
such cancellation, Abrams v. Ins. Co., 500. 


INTEREST. 
§ 2. Time and Computation. 


Annuities, under C. 8., 1791, must be computed at four and one-half per 
cent and not at six per cent. Smith v. Smith, 4853. 


INTOXICATING LIQUORS. 


§ 2. Construction and Operation of Statutes, 


The Alcoholic Beverage Control Acts have not modified C. S., 8411 (b). in 
such a manner as to permit the purchase or sale of intoxicating liquors in 
Mecklenburg County, which has not authorized the establishment of A.B.C. 
stores. S. v. Gray, 120. 

The different provisions of Public Laws of 1989, ch. 158, relative to granting 
license for the sale of beer and wine, are pari materia and must be read to- 
gether as one connected whole. McCotter v. Reel, 486. 

And “on premises” license to sell heer is not available, as a matter of right. 
to any citizen who may qualify under the provisions of sec. 511. Public Laws 
1939, ch. 158. Compulsory issuance thereof is in any event limited to the 
businesses enumerated in see. 509, Ibid. 

In applying to a board of town commissioners for an “on premises” license 
to sell beer. petitioner seeks the right to engage in a business regulated by 
statutes, which preseribe certain conditions precedent thereto and require 
the governing body of the municipality to determine the facts upon which 
issuance of the license depends. Where this body considers the application 
and denies the license, the presumption is that it found facts sufficient to 
support its conclusions, and judgment, denying a writ of mandamus and dis- 
missing the action, should be entered. Jbdid. 
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§ 4d. Presumptions from Possession. 


Where # person has in his possession tax-paid intoxicating liquors in quan- 
tity not in excess of one gallon, in his private dwelling in a county in which 
the sale of such intoxicating liquors is not authorized by ch. 49, Public Laws 
1937, nothing else appearing, such possession is not now prima facie evidence 
that such intoxicants are so possessed for the purpose of sale under C. 8., 
3411 (j). S. v. Suddreth, 610. 


§ 6a. Sale and Purchase in General. 


The acceptance by accused of Hquor from one indebted to him, in part pay- 
ment of the debt, constitutes, in Mecklenburg County. an unlawful purehase 
sufficient to support a verdict of guilty. S. v. Gray, 120. 


8 9a. Indictment. 


While an appeal from conviction in a Reeorder’s Court upon a warrant, 
charging unlawful possession on a certain date of intoxicating liquors for 
the purpose of sale, was pending in the Superior Court, that Court had juris- 
diction to try the defendant on a bill of indictment of a later date charging 
the same offense, where the record contains nothing to show that the offenses 
are identical. Time is not of the essence and need not be specified in the 
indictment. C. 8., 4625. S. v. Suddreth, 610. 


§ 9d. Sufficiency of Evidence. 


The acceptance by accused of liquor from one indebted to him. in part pay- 
ment of the debt, constitutes, in Mecklenburg County, an unlawful purchase 
sufficient to support a verdict of guilty. S.v. Gray, 120. 

In a criminal prosecution for the unlawful possession of intoxicating liquors 
for the purpose of sale, where all the evidence tended to show that accused 
had concealed in the apartment occupied as a residence by himself and family, 
above a store operated by him, five pints of tax-paid liquor, the seals on 
which had not been broken, and a sixth pint was found by officers at the 
back door of the store, where an unknown person was seen to ‘‘set something 
down,” and some empty bottles, apparently wine bottles. were also found in 
the store, motion of defendant for judgment of nonsuit, C. S., 4648, should 
have been sustained. S. v. Suddreth, 610. 


JUDGES. 


§ 2a. Rights, Powers and Duties of Regular Judge. 


An order of the judge as to a matter within his jurisdiction. even though 
erroneous in law, is binding on the clerk, and he is bound to obey or render 
himself liable to attachment for contempt. But this principle does not apply 
where the judge’s order is void for lack of jurisdiction over the subject mat- 
ter, or the parties. or the res. S. vo. Sawyer, 102. 

Civil actions, pending on the civil issue docket of the Superior Courts, are 
always subject to motion in the cause, and these motions may be made in 
some instances in term or out of term. When made in term the presiding 
judge, whether regular or special, has jurisdiction, sec. 5, ch. 51. Public Laws 
1941. Shepard v. Leonard, 110. 

A regular judge of the Superior Court, except by consent or unless author- 
ized by statute, even in his own district, has no authority to hear a cause or 
to make an order substantially affecting the rights of the parties, outside 
the county in which the action is pending. Jbdid. 
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§ 2b. Special and Emergency Judges. 

Where a special judge is commissioned to hold a designated term of Supe- 
rior Court in a particular county, he has no jurisdiction to enter an order 
in a cause pending in an adjoining county within the same judicial district. 
Shepard v. Leonard, 110. 

Under Art. IV, sec. 11, of the N. C. Constitution the power and authority 
of special and emergency judges is defined and limited by the words ‘in the 
courts which they are appointed to hold’; and the General Assembly is with- 
out power to grant such judges jurisdiction in excess of this definite limita- 
tion. It does not authorize the Legislature to confer “in chambers” or ‘yaca- 
tion” jurisdiction on special judges, assigned to hold a designated term of 
court. hid. 

Civil actions, pending on the civil issue docket of the Superior Courts. are 
always subject to motion in the cause, and these motions may be made in 
some instances in term or out of term. When made in term the presiding 
judge, whether regular or special, has jurisdiction, sec. 5, ch. 51, Publie Laws 
1941. JLhid. 

Onee having acquired jurisdiction at term a special or emergency judge, 
by consent, may hear the matter out of term nune pro tune. bid. 


JUDGMENTS. 


88 1, 4. Nature and Essentials: Attack and Setting Aside. 


A consent judgment is the contract of the parties, entered upon the records 
with the approval and sanction of a court of competent jurisdiction. and such 
contracts cannot be modified or set aside without the consent of the parties 
thereto, except for fraud, or mistake, and in order to vacate such a judg- 
ment an independent action must be instituted. WS. t. Griggs, 279. 


§ 81. Judgments by Default: In General. 

The general rule that an unanswered complaint, which has been served 
with summons on defendant, entitles the plaintiff to judgment by default, 
applies to actions for foreclosure of tax liens. Duplin County v. EBezell, 531. 


§ 15. Operation and Effect. 


A judgment in ren binds all the world, but the facts on which it neces- 
sarily proceeds are not established against all the world. Cannon v. Can- 
non, 664. 


§§ 20, 21. Land Upon Which Lien Attaches: Life of Lien. 


The lien of a judgment, created upon real estate by the provisions of C, &., 
614, is for a period of ten vears from the date of the rendition of the judg- 
ment, and such Jien ceases to exist at the end of that time unless suspended 
in the manner set out in the statute. It is in the interest of public policy 
that this statute should be strictly construed. Cheshire v. Drake, 577. 


§ 22a. Parties. 


Those claiming through the purchaser of lands, title to which is affected 
by a void judgment, take subject to the infirmities in the title of their prede- 
cessors. Butler v. Winston, 421. 

Where a judgment is void and that fact appears from the record, it cannot 
be pleaded as an estoppel, and is subject to collateral attack, and will he 
treated as a nullity. Jbid. 
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§ 22b. Procedure: Direct and Collateral Attack. 


Where a judgment is void and that fact appears from the record, it cannot 
be pleaded as an estoppel, and is subject to collateral attack, and will be 
treated as a nullity. Butler v. Winston, 421. 

Those claiming through the purchaser of lands, title to which is affected by 
2 void judgment, take subject to the infirmities in the title of their prede- 
cessors. Jbid., 


§ 22e. Attack for Surprise and Excusable Neglect. 


Upon judgment nisi, in a criminal prosecution, against defendant and his 
appearance bond and sci. fa. served on his surety and upon return at a sub- 
sequent term judgment absolute entered against defendant and surety, where 
subsequently defendants moved to set aside the judgment for surprise and 
excusable neglect, C. 8., 600, for that the case did not appear on the calendar, 
with no allegation or evidence of any meritorious defense, their motion was 
properly denied. S. v. O’Connor, 469. 


§ 22g. For Irregularity. 

An irregular judgment is one rendered contrary to the course and practice 
of the court, and a motion in the cause to set aside a judgment or to vacate 
subsequent decrees and procedure, on the ground of irregularities. properly 
presents questions for judicial review, though not all irregularities in pro- 
cedure are fatal. Duplin County v. Ezzell, 531. 


§ 22h. For Want of Jurisdiction. 


An order of the judge as to a matter within his jurisdiction, even though 
erroneous in law. is binding on the clerk, and he is bound to obey or render 
himself liable to attachment for contempt. But this principle does not apply 
where the judge’s order is void for lack of jurisdiction over the subject mat- 
ter, or the parties, or the res. S. v. Sawyer, 102. 


§ 29. Parties Concluded. 


A judgment of a court of competent jurisdiction. removing a clerk of the 
Superior Court from office, creates a vacancy in the office of clerk, and, when 
no appeal is taken, is conclusive. S. v. Watson, 487. 

Parties to a tax foreclosure suit, who have been served, are bound by the 
judgment therein without regard to: (1) the authority. or want thereof, in an 
attorney who receipted for their share of proceeds of sale on the judgment 
docket; or (2) to the validity of-a deed to one holding title from purchaser 
in such tax suit, by a married woman (a party) without the joinder of her 
husband. Park, Inc. v. Brinn, 502. 


§ 32. As Bar to Subsequent Action: In General. 


There is sufficient identity between two causes to support the plea of res 
judicata, unless the allegations and proof in the second show some substan- 
tial element for the support of plaintiff’s case which was wanting at the 
former hearing. Sample v. Jackson, 335. 

The doctrine of res judicata is that an existing final judgment rendered 
upon the merits, without fraud or collusion. by a court of competent juris- 
diction, is conelusive of rights, questions and facts in issue, as to the parties 
and their privies, in all other actions in the same or any other judicial tri- 
bunal of coneurrent jurisdiction. Cannon v. Cannon, 664. 
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§ 34. Judgments of Federal Courts and of Other States. 


A judgment of a Federal Court will be given full faith and credit in the 
State court. when pleaded as res judicata according to the practice of the 
Court: but there is no rule which will compel the State court to accept the 
law as laid down by any other court, State or Federal, where the subject of 
the controversy. however similar, is different. Hampton v. Pulp Co., 535. 

Where testatrix, a resident of-this State, by a codicil to her will, gave the 
residue of her estate to trustees for the benefit of certain persons for life, 
with remainders over on contingencies, and on the same day this codicil was 
executed, she revoked certain provisions of a trust deed, theretofore made 
by her, disposing of other properties and set up, to take effect at her death. 
a dispositive scheme therefor, identical with that contained in the codicil, for 
the same persons and upon the same conditions as to title and succession. 
the construction placed upon this trust deed by the courts of another state 
is not res judicata in an action here to construe the codicil. Cannon v. Can- 
non, 664. 


§ 35. Plea of Bar, Hearings and Determination. 


The plea of res judicata cannot be presented by demurrer, unless the facts 
supporting it appear on the face of the complaint. It must be taken by 
answer. €.8..519 (2). Hampton v. Pulp Co., 985. 

Where testatrix, a resident of this State. by a codicil to her will, gave the 
residue of her estate to trustees for the benefit of certain persons for life. 
with remainders over on contingencies, and on the same day this codicil was 
executed, she revoked certain provisions of a trust deed, theretofore made by 
her, disposing of other properties and set up, to take effect at her death, a 
dispositive scheme therefor, identical with that contained in the codicil, for 
the same persons and upon the same conditions as to title and succession, the 
eonstruction placed upon this trust deed by the courts of another state is not 
res judicata in an action here to construe the codicil, and there was error in 
overruling demurrers to pleas setting up res judicata as a Gefense and in re- 
fusing a motion to strike. Cannon v. Cannon, 664. 


§ 40. Foreign Judgments. 


Under Art. IV, see. 1, of the Constitution of the United States a judgment 
of a court of another state, when properly authenticated, is entitled in the 
courts of this State to be given full faith and credit. Hat Co., Ine. v. Chizik, 
371. 

In an action in this State, based on a judgment rendered by a court of the 
State of New York, defendant has a right to interpose proper defenses, for 
example: (1) he may defeat recovery by proof of fraud practiced in obtain- 
ing the judgment, which may have prevented an adverse trial: (2) or show 
want of jurisdiction of person or subject matter: (8) or plead a counter- 
claim of payments since rendition. J/bid. 

Where plaintiff brought an action in this State against defendant, based 
on a judgment of a New York court, and defendant by answer alleged as 
defense end counterclaim (1) false representations of plaintiff relating to the 
merits of the subject matter and made anterior to the New York judgment: 
(2) and an unliquidated claim for damages arising out of an independent 
tort, plaintiff's demurrer ore tenus to such answer, defense and counterclaim 
was properly allowed. Ibid. 
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§§ 6, 7. Validity and Attack: Title and Rights of Purchaser. 


In the absence of fraud, or the knowledge of fraud, one who purchases at a2 
judicial sale, or who purchases from one who purchased at such sale, is re- 
quired only to look to the proceeding to see if the court had jurisdiction of 
the parties and of the subject matter, and that the judgment on its face au- 
thorized the sale. Park, Inc. v. Brinn, 502. 


JUSTICES OF THE PEACE. 


§ 3. Civil Jurisdiction. 


The jurisdiction of a justice of the peace is limited and special—not gen- 
eral—and he can only exercise the power conferred upon him by the Con- 
stitution, Art. IV, sec. 27. and statutes, C. S., 1473. He has no equitable 
powers. Hopkins v. Barnhardt, 617. 

Neither the Constitution of North Carolina, nor any statntes enacted pur- 
suant thereto, gives jurisdiction to justices of the peace in an action for a 
penalty plus reasonable attorney’s fees to be fixed and awarded by the court. 
Ibid, 

JUVENILE COURT. 


(See Clerks of Superior Court, sec. 7.) 


LABORERS’ AND MATERIALMEN’S LIENS. 


§ 4. Proceedings to Perfect, in General. 


Where a statute required that every purchaser of baled cotton should pay 
the county cotton weigher ten cents for every bale bought or weighed within 
the county, giving the weigher a lien for his fee and making a willful and 
wanton failure to settle with or report to the weigher an indictable offense, 
the remedies are exclusive and no action for a debt is created. Jfoose v. 
Barrett, 524. 


LANDLORD AND TENANT, 


§ 10. Duty to Repair Premises. 


It is the duty of the owner of an apartment house to keep that part of the 
premises, of which he retains control for the use of all the tenants, in a rea- 
sonably safe condition. Carter v. Realty Co., 188. 


§ 11. Liability for Injuries from Defective or Unsafe Conditions. 


A landlord is liable in damages to his tenant, as well as to others, for his 
negligent or malicious use of his own property and the instrumentalities 
thereupon under his control; and such Nability is in no wise affected or allevi- 
ated by the rule that a landlord is not liable for damages occasioned by the 
conditions of the demised premises or by his failure to repair the same. 
Steffan v. Meiselman, 154. 

The landlord is not liable for injuries received by a tenant through failure 
of the landlord to light a common passageway, or to supply railings or guards, 
when the condition was the same at the time of the letting. Carter v. Realty 
Co., 188, 

In an action against a landlord to recover damages for personal injuries, 
where plaintiff’s evidence tended to show that she was injured in defendants’ 
apartment house, where she lived as a tenant, by misjudging her step and. 
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falling on a badly lighted, common stairway without railing or guard, which 
she was in the habit of using, judgment of nonsuit was properly allowed. [bid. 


§ 14. Rights and Liabilities of Parties. 


In an action between plaintiff and defendant for the recovery of premises 
leased by defendant to an oil company, which transferred and assigned the 
lease, without warranty, covenant, or assurance of possession, to plaintiff, 
an amended complaint against the oil company, which was made a_ party, 
containing an allegtion that the company’s president told the other defendant 
that the lease had not been assigned, without any allegation of collusion, is 
demurrable as not stating a cause of action. Teras Co. vt. Holton, 497. 


LARCENY. 
8 1. Elements of the Crime. 

Lareeny is the felonious taking and carrying away of the goods and prop- 
erty of another, with the intent to deprive the owner of the use thereof and 
with i view to some advantage to the taker. S. v. Cameron, 449. 

Upton a prosecution for larceny of hogs, the evidence tending to show that 
prosecutor’s hogs wandered off to the premises of one of defendants, where 
they were secured by this defendant and taken by both defendants to a near- 
by town and sold, there is no error in a charge by the court that, if defend- 
ants took the hogs with intent to deprive the rightful owner thereof and 
dishonestly and fraudulently appropriated them to their own use and disposed 
of them, they would be guilty of larceny. S. v. Epps, TA. 


§ 5. Presumptions and Burden of Proof. 


Where nearly eight months intervene between the alleged theft and the 
stolen property being found in the possession of defendants, there is no pre- 
sumption of fact of guilt of defendants under the doctrine of recent posses- 
sion. S. v. Cameron, 449. 

Possession of the fruits of the crime recently after its commission justifies 
an inference of guilt, and, though only prima facie evidence of guilt, may be 
controlling unless explained by circumstances or accounted for in some way 
consistent with innocence. S. v. Holbrook, 622, 

No criterion is to be found for ascertaining just what possession is to be 
regarded as “recent” and therefore presumptive in cases of larceny and re- 
ceiving. The term is a relative one and depends on the circumstances of the 
ease. It applies only when the possession is of a kind which manifests that 
the stolen goods came to the possessor by his own act or, at all events, with 
his wndoubted concurrence and so recent and under such circumstances as to 
give reasonable assurance of guilt. Ibid. 

Where the evidence, in a prosecution of two persons for larceny of hogs, 
tended to show that one defendant secured the hogs wandering on his prem- 
ises, and that he with the second defendant took the hogs to a near-by town 
and sold them, there is no error in a charge that before any presumption 
would arise that the second defendant was the thief, that is presumption from 
possession. the jury must be satisfied beyond a reasonable doubt that the 
second defendant was in possession of the hogs, and that they were in his 
custody and subject to his control and disposition. 8S. v. Epps, 741. 


§ 7. Sufficiency of Evidence and Nonsuit. 


In a criminal prosecution for larceny and receiving of a bicycle, where the 
evidence tended to show that fhe bicycle was taken in the night from a parked 


974 ANALYTICAL INDEX. 


LARCEN Y¥—Continued., 


truck, and was found near the same place about eight months thereafter in 
the possession of defendants, who made contradictory and false statements 
about how they came by it, there is not sufficient evidence to convict and a 
motion for nonsuit should have been granted. C. S., 4648. S. v. Cumeron, 449. 

In a prosecution for larceny, where the State's evidence showed that de- 
fendant and a companion entered the filling station of prosecutor who, after 
making change for defendant, laid his pocketbook on the counter and went 
out with the companion to service his car, leaving defendant who followed 
shortly and drove off with his companion, when prosecutor missed his pocket- 
book and reported to the sheriff, who arrested defendant next day. finding 
on his person eighty-six dollars in bills, three of which were identified as 
having been in the pocketbook when it disappeared. motion for nonsuit and 
prayers for peremptory instructions in favor of defendant were properly 
refused. S. v. Cameron, 464. 


§ 8. Instructions. 


Upon a prosecution for larceny of hogs, the evidence tending to show that 
prosecutor’s hogs wandered off to the premises of one of defendants, where 
they were secured by this defendant and taken by both defendants to a neur- 
by town and sold, there is no error in a charge by the court that, if defend- 
ants took the hogs with intent to deprive the rightful owner thereof and dis- 
honestly and fraudulently appropriated them to their own use and disposed 
of them, they would be guilty of larceny. S. v. Epps, 741. 

Where the evidence, in a prosecution of two persons for larceny of hogs. 
tended to show that one defendant secured the hogs wandering on -his prem- 
ises, and that he with the second defendant took the hogs to a near-by town 
and sold them, there is no error in a charge that before any presumption 
would arise that the second defendant was the thief, that is presumption 
from possession, the jury must be satisfied beyond a reasonable doubt that 
the second defendant was in possession of the hogs, and that they were in 
his custody and subject to his control and disposition. Jbid. 


§ 9. Verdict. 


Upon an indictment for larceny and for receiving property. knowing the 
same to have been stolen, C. 8., 4250, a verdict of guilty of larceny is tanta- 
mount to an acquittal on the charge of receiving. S. v. Holbrook, 622. 


LIBEL AND SLANDER. 


§ 2. Words Actionable Per Se. 


Words, spoken in the presence and hearing of others, containing the impn- 
tation of the commission of the crime of larceny, are slanderous and action- 
able per se. Gillis v. Tea Co., 470. 


§ 5. Publication. 


Words, spoken in the presence and hearing of others, containing the impu- 
tation of the commission of the crime of larceny, are slanderous and action- 
able per se. Gillis v. Tea Co., 470. 

The author of a defamation, whether it be libel or slander, is liable for 
damages caused by, or resulting directly and proximately from, any secondary 
publication or repetition which is the natural and probable consequence of 
his act. Jbdid. 


ANALYTICAL INDEX. 975 


LIBEL AND SLANDER—Continued, 


§ 138. Sufficiency of Evidence and Nonsuit. 


In an action for slander, where plaintiff’s evidence tended to show in its 
most favorable light that one of two defendants, who was manager of his 
codefendant’s store, while acting in the scope of his employment on the store 
premises, falsely charged in a loud voice, in the presence of others, that 
plaintiff had stolen a package from the said store, a case of actionable wrong 
is made out, and motion for judgment of nonsuit was properly denied. Gillis 
v. Tea Co., 479. 


§ 14. Instructions. 


In an action for damages for slander, where in his charge to the jury the 
trial judge properly and fairly stated the evidence pertinent to the issues, 
and the contentions of the parties, in compliance with C. S8., 564, and it ap- 
pearing that the jury sufticiently understood the elements of actionable 
defamation necessary to be found before any liability could attach to defend- 
ants. there was no error in the court’s failure to give a more elaborate deti- 
nition of slander. Gillis v. Tea Co., 470. 


§ 16. Damages. 


The author of a defamation, whether it be Jibel or Slander, is liable for 
damages caused by, or resulting directly and proximately from, any secondary 
publication or repetition which is the natural and probable consequence of 
his act. Gillis v. Tea Co., 470. 


LIMITATIONS OF ACTIONS. 


§ 1b. Applicability to Sovereign. 


The Legislature may set a time lock even for the sovereign; and the maxim 
nullum tempus occurrit regi is not applicable to statutes which impose a limi- 
tation upon the exercise of powers granted municipalities for the enforce- 
ment of statutory liens of assessments for public improvements. Raleigh 
a. Bank 286. 


§ 2a. Actions Barred in Ten Years. 


Where plaintiff offered in evidence a note, apparently executed by defend- 
ant and another as joint obligors, with the word “seal” in brackets opposite 
the name of each, nothing else appearing, this would repel the three-year 
statute of limitations, C. 8., 441, as sealed instruments against principals 
are not barred until lapse of ten years. C. S., 487. Zee v. Chamblee, 146. 

In a suit under C. S., 7990, to foreclose a statutory lien on abutting prop- 
erty, given a city for street improvements, all installments of the amounts 
assessed therefor, which are ten years overdue when action is brought, are 
barred by the statute of limitations under C. 8., 2717 (a), now N. C. Code, 
1943, sees. 160-98, and no part of the proceeds of sale can be applied to the 
payment of such installments. Raleigh v. Bank, 286. 


§ 2b. Actions Barred in Seven Years. 


While a deed will give color of title so as to permit a plea of the statute 
of limitations by the grantee, even though the grantor is chargeable with 
fraud, if the grantee accepts the deed in good faith without knowledge of 
the fraud, actual fraud is neither sanctioned nor cured hy the statute of 
limitations. Farabow v. Perry, 21. 
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A widow, in possession of lands of which her husband died seized and 
possessed and in which she is entitled to dower which was never set apart 
to her, cannot perfect title to the premises in herself by claiming adverse 
possession under color of title for seven years, where it appears she mort- 
gaged the premises. intentionally defaulted, and purchased the property at 
her own mortgage sale in order to obtain a deed on which to rely as color of 
title. Jbid. 


§ 2e. Actions Barred in Three Years. 


Where plaintiff offered in evidence a note, apparently executed by defendant 
and another as joint obligors. with the word “seal” in brackets opposite the 
name of each, nothing else appearing, this would repel the three-year statute 
of limitations, C. 8.. 441, as sealed instruments against principals are not 
barred until lapse of ten years. C. S.. 487. Lee v. Chambice, 146. 

The three-year statute of limitations, C. S., 441, is applicable to sureties 
on seal instruments as well as on instruments not under seal. Jbid. 

Where defendant, a banker, invested in a real estate mortgage the money 
of plaintiff, an elderly woman of no business experience and an old friend of 
defendant, and defendant represented that the investment could be collected 
at any time, and he also promised to collect the interest and see that taxes 
were paid on the land, but allowed the land to be sold for taxes, without 
notice to plaintiff, there is sufficient evidence on the question of fraud to go 
to the jury in a suit instituted within three years of the discovery of the sale 
for taxes. C. S., 441 (9). Small v. Dorsett, 754. 


§§ 3a, 4. Accrual of Right of Action and Time from Which Statute 
Begins: In General. 


Where defendant, a banker, invested in a real estate mortgage the money 
of plaintiff, an elderly woman of no business experience, an old friend of 
defendant, and defendant represented that the investment could be collected 
at any time, and he also promised to collect the interest and see that taxes 
were paid on the land, but allowed the land to be sold for taxes, without 
notice to plaintiff, there is sufficient evidence on the question of fraud to go 
to the jury in a suit instituted within three years of the discovery of the 
sale for taxes. C. S.. 441 (9). Small v. Dorsett, T54. 


§ 9. Fiduciary Relationships. 


When a confidential relationship exists between the parties, failure to dis- 
cover the facts constituting fraud may be excused. As long as the relation- 
ship continues there is nothing to put the injured party on inquiry and he 
cannot be said to have failed to use due diligence in detecting the frand. 
Small v. Dorsett, 754. 


§ 15. Pleadings. 


Plaintiff sued for distributive share of estate. Defendant, administrator, 
answering, sets up and pleads debts of plaintiff due the intestate as an offset. 
Plaintiff, replying, denies the debts and pleads the three-year and ten-year 
statutes of limitation. On the hearing it was made to appear that the debts 
of plaintiff, if any, were barred by the statutes of limitation during the life- 
time of the intestate. Held: The plea of the statute of limitations is available 
to plaintiff as a valid defense to the affirmative claim of offset pleaded by 
defendant. Perry v. Trust Co., 642. 
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§ 16. Burden of Proof. 


The plea of the statute of limitations casts upon plaintiff the burden of 
showing that the suit was commenced within the requisite time from the 
aecrual of the cause of action, or that otherwise it is not barred. Lee vt. 
Chamblee, 146. 

Where plaintiff offered in evidence a note, apparently executed by defend- 
ant and another as joint obligors, with the word “seal” in brackets opposite 
the name of each, nothing else appearing, this would repel the three-year 
statute of limitations, C. S., 441, as sealed instruments against principals are 
not barred until lapse of ten years. C. S., 487. Jbid. 


MANDAMUS. 


§ 1. Nature and Grounds of Writ, in General. 


Mandamus lies only to compel a party to do that which it is his duty to do 
without it. It confers no new authority. The party seeking the writ must 
have the clear legal right to demand it, and the parties to be coerced must 
be under legal obligation to perform the act sought to be enforced. Raleigh 
vy. Public School System, 316. 

While mandamus is no longer regarded as a high prerogative writ, a per- 
emptory mandamus is a writ of enforcement—in the nature of an execution of 
the judgment of the court—and will not be issued unless petitioner has shown 
a clear right thereto, the ministerial duty, as well as the neglect or refusal 
to perform it, must appear. Warren v. Maxwell, 604. 


§ 2a. Ministerial or Legal Duty. 


Subject to the right to review in this Court as it may exist under proper 
procedure, the final action of an administrative board on a matter within its 
jurisdiction will be held to be conclusive, and will be given effect in a subse- 
quent proceeding involving the same matter. Warren v. Marwell, 604. 

Mandamus is not a proper instrument to review or reverse an administra- 
tive board which has taken final action on a matter within its jurisdiction. 
If there has been error in law, prejudicial to the parties, or the board has 
exceeded its authority. or has mistaken its power, or has abused its discretion 
-—-where the statute provides no appeal—the proper method of review is by 
certiorari. Ibid. 


§ 2b. Discretionary Duty. 

Mandamus is a proper remedy to compel the North Carolina State Board of 
Assessment to perform a public duty of a ministerial nature imposed by stat- 
ute—but not to control them in the exercise of any discretion. The assuming 
of jurisdiction for assessments over the railroad lines of common carriers and 
reporting to the several counties their quotas of valuation thereof may be 
regarded as ministerial duties. Warren v. Marieell, 604. 


§ 2c. To Compel Levy of Tax. 


In the absence of allegation and proof that funds are available, mandamus 
lies to compel the proper school authorities to raise funds by taxation with 
which to pay a valid assessment for street improvements, as it would be 
against public policy to enforce collection of the assessment by foreclosure. 
Raleigh v. Public School System, 316. 

Mandamus is a proper remedy to compel the North Carolina State Board of 
Assessment to perform a public duty of a ministerial nature imposed by statute 
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—but not to control them in the exercise of any discretion, The assuming of 
jurisdiction for assessments over the railroad lines of common carriers and 
reporting to the several counties their quotas of valuation thereof may be 
regarded as ministerial duties. Warren v. Maxwell, 604. 

Where a railroad, under an order of the Interstate Commerce Commission, 
abandons its operations as a common carrier on a portion of its road, cancels 
its tariffs over same and thereafter does not operate over such portion of its 
line, except to haul away the scrap as the roadbed is dismantled and salvaged, 
it ceases to be vested with a character which would bring it within the juris- 
diction of the State Board of Assessment for appraisal and taxation. C. S., 
7971 (198), et seg. Ibid. 


§ 4. Procedure. 

A mandamus, or mandatory injunction, can only operate in personam; and 
in an action under C. S., 1178, to compel the directors of a domestic corpora- 
tion to pay dividends, so far as substituted service of process on nonresident 
directors is relied upon, the proceeding is a nullity. Southern Jfills, Ine., v. 
Armstrong, 495. 

MASTER AND SERVANT 


§§ 1, 7a. Creation of Relationship: Termination, in General. 


Ordinarily, where there is no additional expression as to duration, a contract 
for permanent employment implies an indefinite general hiring. as contrasted 
with a temporary job, terminable in ore faith at the will of either party. 
Malever v. Jewelry Co., 148. 

In an action to recover wages while out of work, where plaintiff’s evidence 
tended to show that he gave up a steady job to accept an offer from defendant 
for permanent employment in a new store, without further agreement as to 
duration of time, no business usage or other circumstance being shown, and 
defendant discharging plaintiff upon closing his new store after eight weeks, 
judgment of nonsuit was properly allowed. Ibid. 


§ 21b. Course of Employment, Scope of Authority. 


The designation “manager” implies general power and permits a reasonable 
inference that such manager is vested with the general conduct and control 
of his employer’s business in and around the premises, and his acts are, when 
committed in the line of his duty and in the scope of his employment, those 
of his principal. Gillis v. Tea Co., 470. 

When the servant is engaged in the work of his master, doing that which 
he is employed or directed to do, and an actionable wrong is done to another, 
either negligently or maliciously, the master is liable, not only for what the 
servant does, but also for the ways and means employed by him in perform- 
ing the act in question. And this principle is applicable to actions for slander. 
Ibid. 

Private instructions by employers to employees not to commit torts will not 
relieve the employer from liability for such acts committed by an employee 
within the scope of his authority and in the line of his duty, in an effort to 
preserve and safeguard his master’s property. The master is hable even if 
the particular act, committed under such circumstances, was in violation of 
direct and positive instructions. Ibid. 


§ 37. Nature and Construction of Compensation Act, in General. 


The N. C. Workmen’s Compensation Act, C. S., 8081 (h), et seq.. deals with 
the incidents and risks of the contract of employment, in which is included the 
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negligence of the employer in that relation. It has no application outside the 
field of industrial accident: and does not intend, by its general terms, to take 
away common law or other rights which pertain to the parties as members of 
the general public, disconnected with the employment. Barber v. Minges, 213. 
Expressions in the N. C. Workmen’s Compensation Act, C. 8., 8081 (1), 
regarding the surrender of the right to maintain common law or statutory 
actions against the employer, are not absolute. They must be construed within 
the framework of the Act, and as qualified by its subject and purposes. Ibid. 
The general purpose of the Workmen’s Compensation Act, in respect to com- 
pensation for disability, is to substitute, for common law or statutory rights 
of action aud grounds of liability, a system of money payments by way of 
financial relief for loss of capacity to earn wages. ‘There is no compensation 
provided for physical pain or discomfort. Branham v. Panel Co., 2338. 


§ 40a. Injuries Compensable: In General. 


The general purpose of the Workmen’s Compensation Act, in respect to com- 
pensation for disability, is to substitute, for common law or statutory rights 
of action and grounds of liability, a system of money payments by way of 
financial relief for loss of capacity to earn wages. There is ne compensation 
provided for physical pain or discomfort. Branham v. Panel Co., 2338. 

Disahility, under the Workmen’s Compensation Act, is measured by the 
capacity or incapacity of the employee to earn the wages he was receiving at 
the time of the injury, by the same or any other employment. And the fact 
that the same wages are paid by the employer, because of long service, does 
not alter the rule. Jbid. 

Compensation for disfigurement is not required by the Act. Its allowance 
or disallowance is within the legal discretion of the Industrial Commission. 
Ld bid. 

Disfignrement, under the Workmen’s Compensation Act, must be evidenced 
by an outward observable blemish, scar or mutilation, and it must be so per- 
manent and serious as to hamper or handicap the person in his earning or in 
securing employment. Jbid. 


§ 40b. Diseases. 


In dealing with certain unscheduled occupational diseases, this Court has 
held common law actions to be excluded by the Workmen’s Compensation Act; 
but in these cases the condition admittedly and allegedly arose out of the 
employment. Barber v. Minges, 213. 


§ 40e. Whether Accident ‘‘Arises Out of Employment.” 

The N. C. Workmen’s Compensation Act, C. 8., 8081 (h), et seg., deals with 
the incidents and risks of the contract of employment, in which is included the 
negligence of the employer in that relation. It has no application outside the 
field of industrial accident; and does not intend, by its general terms, to take 
away common law or other rights which pertain to the parties as members of 
the general public, disconnected with the employment. Barber v. Mingcs, 218. 


§ 40f. Whether Accident ‘‘Arises in Course of Employment.” 


In dealing with certain unscheduled occupational diseases, this Court has 
held common law actions to be excluded by the Workmen’s Compensation Act: 
put in these cases the condition admittedly and allegediv arose out of the 
employment. Barber v. Minges, 218. 

The relation of master and servant is not invoked when the employee attends 
a good will picnic at the invitation of the employer. where the employee did 
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no work and was not paid for attendance, nor penalized for nonattendance, 
nor ordered to go. Jbid. 


§ 46a. Nature and Functions of Industrial Commission in General. 


The Industrial Commission is not a court of general jurisdiction. It ean 
have no implied jurisdiction beyond the presumption that it is clothed with 
power to perform the duties required of it by the law entrusted to it for admin- 
istration, Barber v. Minges, 213. 


§ 4%. Notice and Filing of Claim. 


C. S.. SOS1 (ff) (b), does not require the plaintiff to file a elaim with the 
Industrial Commission. as a court of first instance, before bringing an action 
in the Superior Court. Barber rv. Minges, 218. 


§ 58a. Form and Rendition of Award. 


Where the Industrial Commission finds a general partial disability, in ad- 
judging the rights and liabilities of the parties. the Commission may direct 
compensation at the statutory rate, whenever it is shown, within 300 weeks 
of the accident, that claimant is earning less than his former wages, due to the 
injury. By so doing the Commission retains jurisdiction for future adjust- 
ments and does not exceed its authority. Branham v. Panel Co., 283. 


§ 63. Construction of Wage and Hour Act. 


In dealing with a Federal law it is incumbent upon the State courts to apply 
the rules of construction obtaining in the Federal jurisdiction. Horton v. 
Wilson & Co., 71. 


§ 65. Employees Within Wage and Hour Act. 


Under the Federal Fair Labor Standards Act, to enable an employee to 
recover, it is not necessary that all of plaintiff’s efforts be directed to the inter- 
state commerce side of defendant’s business. It is sufficient if they directly 
aid in that enterprise. Horton v. Wilson & Co.. TI. 

An employee is “engaged in commerce.” under the Federal Fair Labor Stand- 
ards Act, if his services—not too remotely, but substantially and directly— 
aid in such commerce. If the business is such as to occupy the channels of 
interstate commerce, any employee, who is a necessary part of carrying on 
that business, is within its terms. Jbdid. 

In an action by plaintiff to recover from defendant wages and damuges, 
under the Federal Fair Labor Standards Act of 1988, where the evidence 
showed that defendant is engaged in the distribution and sale of food products 
over a large portion of the United States, that its Raleigh branch received 
these products mostly for outside the State, stored them locally. sold and dis- 
tributed same only within the State. that plaintiff was “Cashier” and later 
“Office Manager” of the branch, the services of plaintiff have a reasonable and 
substantial connection with the commerce of defendant as defined in the Act 
aud bring plaintiff within its terms. Jbdid., 

In an action by plaintiff to recover from defendant wages and damages, 
under the Federal Fair Labor Standards Act of 1988. where plaintiff’s evi- 
dence showed that he was in the management of a recognized department of 
defendant’s establishment, that he directed the work of others, whom he hired 
and fired and exercised substantial discretionary powers, without sufficient 
evidence that his manual and clerical duties exeeeded 20 per cent of his work 
week hours, sueh services bring plaintiff within the exempzive provisions of 
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sec. 13, as defined by administrative regulation, and he is not entitled to 
recover. Pye v. Atlantic Co., 92. 


MINERALS AND MINES. 
§ 2. Title. 


When rights to the minerals in land have been, by deed or reservation, 
severed from the surface rights. two distinct estates are created, and the estate 
in the mineral interests is subject to the ordinary rules of law governing the 
title to real property. Vance v. Gay, 409. 


§ 3. Possession. 


The presumption, that one in possession of the surface of land has also pos- 
session of the minerals, does not apply when these rights have been segregated. 
Vanee v. Guy, 409. 


MORTGAGES. 


§ 13b. Substitution of Trustees. 


In a proceeding for the removal of a trustee and the appointment of a sub- 
stitute trustee, under C. S.. 2588, all interested persons referred to in the 
statute include only the trustor, trustee, or trustees and all of the cestuis quc 
trustent, Whose interests are secured by the deed of trust in which the trustee 
or trustees are sought to be removed and another substituted. Thonipson v. 
Scott, Comr. of Agriculture, 340. 

The statutes, providing for the removal and substitution of trustees in deeds 
of trust, which are in effect at the time of the execution of such instruments, 
become a part thereof, as fully as if incorporated therein. Jbid. 

Where a trustee is substituted in accordance with the method expressed in 
a deed of trust, no proceedings are necessary under C. 8., 2583; and a deed 
made by the substitute trustee passes the title to the purchaser at a foreclosure 
sale. Ibid. 


§ 18. Trustees. 


A notice, from the trustee in a mortgage or deed of trust to a person author- 
ized by him to advertise a sale of the property thereunder, to withhold or 
discontinue publication of the notice of sale, withdraws from such person any 
authority to advertise or sell the property. Smith v. Bank, 249. 


§ 21. Rights of Parties Upon Assignment. 


AS a general rule, where a purchaser of land subject to a mortgage takes an 
assignment of the mortgage, the debt secured by the mortgage is extinguished. 
Smith wv. Bank, 249, 


§ 25. Acquisition of Title by Mortgagee Through Tax Foreclosure of 
Purchase from Third Person. 


A person, under any legal or moral obligation to pay taxes, cannot by neg- 
lecting to pay the same and allowing the land to be sold in consequence of 
such neglect, add to or strengthen his title by purchasing at the sale himself, 
or by subsequently buying from a stranger who purchased at the sale. Stell 
vt. Trust Co., 550. 


§ 27. Payment and Satisfaction. 


As a general rule. where a purchaser of land subject to a mortgage takes an 
assignment of the mortgage, the debt secured by the mortgage is extinguished. 
Smith v. Bank, 249. 
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§ 31b. Parties in Action to Foreclose. 


A trustee in a mortgage or deed of trust is a proper and necessary party to 
an action to foreclose or to enjoin foreclosure. Smith vc. Bank, 249. 


§ 382b. Advertisement and Notice. 


A notice, from the trustee in a mortgage or deed of trust to a person author- 
ized by¥Y him to advertise a sale of the property thereunder, to withhold or 
discontinue publication of the notice of sale, withdraws from such person any 
authority to advertise or sell the property. Smith v. Bank, 249. 


§ 36. Deficiency and Personal Liability. 


Where the maker of a note and mortgage is dischurged in bankruptcy, such 
maker is no longer personally liable on the note and mortgage, which, however, 
remains a lien upon the land. Smith v. Baik, 249. 


MUNICIPAL CORPORATIONS. 


§ 5. Powers and Functions in Gencral: Legislative Control and Super- 
vision. 


When a municipal corporation is established, it takes control of the territory 
and affairs over which it is given authority, to the exclusion of all other 
governmental agencies. The authorities of counties, embracing such cities or 
towns, are precluded from exercising the same power within the same terri- 
tory. Parsons v. Wright, 520. 

The Municipal Board of Control is a creature of the General Assembly 
within the provisions of Art. II, sec. 29, of the Constitution of North Carolina. 
Hunsucker vu. Winborne, 650. 

In a civil action to restrain the execution of an order changing the name 
of a town, C. 8., 2779, 2781, 2782, where the complaint contains no allegation 
that the Board of Municipal Control has failed to observe and follow the 
requirements of the statutes and no allegation that the said Board has acted 
eapriciously or in bad faith, demurrer to the complaint for failure to state a 
cause of action was properly sustained, and there was no error in the courts’ 
dissolving a restraining order theretofore granted and dismissing the action, 
Ibid. 

Upon the hearing by the Board of Municipal Control of a petition to change 
the name of a town, the Board has power to investigate and determine whether 
or not the requirements of C. 8., 2781, 2782, have been complied with. Jbid. 

There is a specific constitutional prohibition against gifts of public money, 
and the Legislature has no power to compel or even to authorize a municipal 
corporation to pay a gratuity to an individual to adjust a claim which the 
municipality is under no legal obligation to pay. N. C. Const.. Art. I, see. 7. 
Brown v. Comrs. of Richmond County, TAd. 

The Legislature may impose upon a nunicipality the payment of claims just 
in themselves; but the legislative determination that such obligation exists is 
not conclusive. The municipality may resort to the courts and there prove that 
no legal or equitable obligation exists against it. Jbid. 

A municipal corporation cannot, even with express legislative sanction, 
embark on any private enterprise or assume any function which is not in a 
legal sense public, unless by a vote of the majority of the qualified voters 
therein. N. C. Const.. Art. VII, sec. 7. Ibid. 
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§ 8. Private Powers, 


A municipal corporation cannot, even with express legislative sanction, 
embark on any private enterprise or assume any function which is not in a 
legal sense public. unless by a vote of the majority of the qualified voters 
therein. N. C. Const., Art. VII, see. T. Brown v. Comrs. of Richmond County, 
744, 


8 11d. Civil Liability for Acts and Omissions. 


Where the members of the governing body of a municipal corporation expend 
the funds of the municipality for a private purpose, without warrant in law, 
they become personally liable. Brown v. Comrs. of Richmond County, T44. 


§ 14. Defects or Obstructions in Streets and Sidewalks, 


When the owner of land has it subdivided and platted into lots, streets, and 
alleys, and sells and conveys the lots or any of them with reference to the plat, 
he thereby dedicates the streets and alleys, and all of them, to the use of the 
purchasers and those claiming under them, and to the public, and it is not 
necessary for such streets and alleys to be opened or accepted by the governing 
body of the town or city if they are within the limits of a municipality. 
Broocks v. Muirhead, 227. 

If streets or alleyways in a subdivision of lands be obstructed there is 
created thereby a public nuisance, and each purchaser, or owner of property 
therein can, by injunction or other proper proceeding, have the nuisance abated, 
as there is in all such cases an irrebuttable presumption of law that such 
owner has suffered peculiar loss or injury. Ibid. 


§ 29. Municipal Franchises: Streets. 


Where lands have been surveyed and platted and sold, showing lots, streets, 
squares, parks and alleys, the original owner and those claiming under him, 
with knowledge of the facts, or with notice thereof, either express or construc- 
tive, are estopped to repudiate the implied representation that such streets and 
alleys, parks and places will be kept open for public use, although not presently 
opened or accepted or used by the public. Broocks v. Muirhead, 227. 

General statutes of the State, in regard to public highways, do not apply to 
the streets and alleys of an incorporated town or city, and the county authori- 
ties have no power or authority over such streets and alleys. Parsons v. 
Wright, 520. 


§ 30. Power to Make Improvements, 


In the absence of covenants in the deeds or other valid restrictions upon the 
use of land for a public park. its acquisition and dedication to that purpose 
is a matter within the discretion of municipal governing authorities and may 
not be enjoined by the courts. Dudley v. Charlotte, 638. 

Where the governing body of a city of 100.000 population, ineluding 380,000 
to 40,000 Negroes, purchases a tract of land. adjacent to or near two of its 
Negro sections, with the purpose and plan of laying out a park and recreation 
center for its colored people and building a road and bridge for more con- 
venient access thereto and to other property, on suit to prevent such use of 
the property. instituted by white residents of the neighborhood, there is no 
evidence that the proposed use will constitute a nuisance and motion for a 
restraining order was properly denied. Ibid, 
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§ 34. Nature of Lien, Priorities and Enforcement, 


In a suit under C. S., 7990, to foreclose a statutory Hien on abutting prop- 
erty, given a city for street improvements, all installments of the amounts 
assessed therefor, which are ten years overdue when action is brought, are 
barred by the statute of limitations under C. S., 2717 (a), now N. C. Code. 
19438, secs. 160-98, and no part of the proceeds of sale can be applied to the 
payment of such instailments. alcigh v. Bank, 286. 

The Legislature may set a time lock even for the sovereign; and the maxim 
nullum tempus oecurrit regi is not applicable to statutes which impose a limi- 
tation upon the exercise of powers granted municipalities for the enforcement 
of statutory liens of assessments for public improvements. J/bdid. 

Local assessments may be a species of tax, but they are not taxes as gen- 
erally understood in constitutional restrictions and exemptions. IJbdid. 

Lands owned by “The School Committee of Raleigh Township, Wake County.” 
and used exclusively for public school purposes, are liable for assessment for 
street improvements made by the city of Raleigh under Art. 9, ch. 56. of the 
Consolidated Statutes. Raleigh v. Public School System, 316. 


§ 36. Nature and Extent of Municipal Police Power in General. 


The business of carrying passengers for hire is a privilege, the licensing. 
regulation, and control of which is peculiarly and exclusively a legislative 
prerogative. So is the power to regulate the use of public roads and streets. 
The General Assembly in the exercise of this police power may provide for the 
licensing of taxicabs and regulate their use on public streets, or it may, in its 
discretion, delegate this authority to the several municipalities, Suddreth vr. 
Charlotte, 630. 

Where the Legislature has vested in a city council the power to regulate. 
license, and control motor vehicles for hire, the municipality may name such 
terms and conditions as it sees fit to impose for the privilege of transacting 
such business. There is a broad presumption in favor of the validity of an 
ordinance undertaking to exercise such power. Jbid. 

Municipalities may classify persons according to their business and apply 
different rules to different classes without violating constitutional rights, State 
or Federal. The discriminations which invalidate an ordinance are those 
where persons engaged in the same business are subjected to different restric- 
tions or are held entitled to different privileges under the same conditions. 
Ibid. 

The fact that operators of taxicabs will suffer pecuniary injury from the 
enforcement of ordinances regulating such business, or that such operators 
may be unable to comply with the terms of a regulatory ordinance, and so 
will be compelled to abandon operation of their vehicles, does not establish the 
nreasonableness or invalidity of the ordinance. Ibid. 


§ 39. Regulations Relating to Public Safety and Health. 


Where the Legislature has vested in a city council the power to regulate. 
license, and control motor vehicles for hire, the municipality may name such 
terms and conditions as it sees fit to impose for the privilege of transacting 
such business. Suddreth v. Charlotte, 680. 

In the absence of covenants in the deeds or other valid restrictions upon the 
use of Innd for a public park, its acquisition and dedication to that purpose 
is a matter within the discretion of municipal governing authorities and may 
not be enjoined by the courts. Dudley v. Charlotte. 638. 


ANALYTICAL INDEX. 985 


MUNICIPAL CORPORATIONS—Continacd. 


Where the governing body of a city of 100,000, including 30,000 to 40,000 
Negroes, purchases a tract of land, adjacent to or near two of its Negro sec- 
tions, with the purpose and plan of laying out a park and recreation center for 
its colored people and building a road and bridge for more convenient access 
thereto and to other property, on suit to prevent such use of the property. 
instituted by white residents, there is no evidence that the proposed use will 
constitute a nuisance and motion for a restraining order was properly denied. 
Ibid. 


NEGLIGENCE. 
§ la. In General. 


The law only requires reasonable foresight, and when the injury complained 
of is not reasonably foreseeable, in the exercise of due care, the party whose 
conduct is under investigation is not answerable therefor. Foreseeable injury 
is a requisite of proximate cause, which is a requisite for actionable negligence. 
Hiatt v. Ritter, 262. 


§ 3. Dangerous Substances, Machinery and Instrumentalities. 


Generally there is no duty resting on defendant to warn plaintiff of a dan- 
gerous condition, provided the dangerous condition is obvious. Benton v. 
Building Co., 809. 


§ 4b. Invitees and Licensees. 


In an action for damages allegedly caused by negligence of defendants, 
where plaintiff’s evidence tends to show that the store of one defendant was 
in the building of the other defendant and opened off the lobby of the building 
through a plate glass door by a step down, that there was no lack of light. 
either in the lobby or store, that plaintiff fell and was injured as she went 
through the door from the lobby into the store, although she could have seen 
the step down had she taken time to look as she opened the door, a motion for 
judgment of nonsuit was properly allowed. C,. 8., 567. Benton v. Building 
Co., 409. 


§ 4d. Attractive Nuisance. 


The doctrine of attractive nuisance is that one is negligent in maintaining 
an agency or condition. which he knows, or reasonably should know. to be 
dangerous to children of tender years, at a place where he knows or reason- 
ably shonid know such children are likely to resort or to be attracted by such 
ageney or condition, unless he exercises ordinary care for the protection of 
such children. Hedgepath v. Durham, 822. 

In an aetion to recover damages for the alleged wrongful death of plaintiff’s 
intestate, a child of ten, against a city, the child having been drowned in a 
pond, created by a stopped drain under a fill of the city’s street, causing rain 
water to accumulate, there being a total absence of evidence that defendant 
had any knowledge that plaintiff’s intestate or any other children, at any time 
previous to the accident, played in the pond, a motion for judgment of nonsuit 
was properly allowed. Jbdid. 


§ 5. Proximate Cause: In General. 


Proximate cause requires a continuous and unbroken sequence of events, and 
where the original wrong only becomes injurious in consequence of the inter- 
vention of some distinct wrongful act or omission on the part of another or 
others, the injury is to be imputed to the second wrong as the proximate cause, 
and not to the first, or more remote cause. Jns. Co. v. Stadiem, 49. 
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By proximate cause is not meant necessarily the last act of cause, or nearest 
act to the injury, but such act, wanting in ordinary care, as actively aided in 
producing the injury as a direct and existing cause. Rattley v. Powell, 184. 

The fact that the defendant has been guilty of negligence, followed by an 
injury, does not make him liable, unless the connection of cause and effect is 
established, and the negligent act of the defendant must be the proximate cause 
of the injury. Carter v. Realty Co., 188: Smith v. Whitley, 534. 

The law only requires reasonable foresight. and when the injury complained 
of is not reasonably foreseeable, in the exercise of due care, the party whose 
conduct is under investigation is not answerable therefor. Foreseeable injury 
is a requisite of proximate cause, which is a requisite for actionable negli- 
gence. Hiatt v. Ritter, 262. 

In an action to recover damages against defendant by plaintiff, who was an 
employee of a transportation company engaged in delivering caustic soda, a 
dangerous substance, by truck to defendant’s mills, where plaintiff, knowing 
the absence of help and of proper appliances for safety, was injured while 
attempting alone to disconnect the hose from the truck to the tank. Held: 
(1) Defendant owed no duty to plaintiff to furnish a safe place, suitable ap- 
pliances, and sufficient help; and (2) plaintiff on his own evidence, was guilty 
of contributory negligence; and (38) judgment of nonsuit was proper. C. S., 
567, Morrison v. Cannon Mills Co., 387. 

Where plaintiff was injured in an aeroplane crash, the pilot being negligent 
in not having a license, there is no evidence that this negligence was the proxi- 
mate cause of the injury, the doctrine of res ipsa loquiture does not apply, 
and judgment as of nonsuit was proper. C. 8.. 567. Smith v. Whitley, S84. 


§ 6. Concurrent Negligence. 


When two efficient proximate causes contribute to an injury, if defendant’s 
negligent act brought about one of such causes, he is liable. Rattley v. Powell, 
1384. 

The plaintiffs’ negligence need not be the sole proximate cause of the injury, 
as this would exclude any idea of negligence on the part of the defendant; but 
he may not recover, when his negligence concurs with the negligence of the 
defendant in proximately producing the injury. Bailey v. R. R. and King v. 
R.A. 244. 


§ 7. Intervening Negligence. 


Intervening negligence to have the effect of “insulating” the original negli- 
gence, where it is found to exist. must totally supersede that negligence in 
causal effect. Rattley v. Powell, 134. 

It is error for the court to instruct the jury that, in order to break the 
sequence of proximate causation or, in other words, to supersede the original 
negligence as proximate cause, the intervening negligence must be palpable or 
gross. Ibid. 

The real test is that of foreseeability of the intervening act as a reasonable 
consequence of the original negligence. If the intervening act or conduct is 
found to be reasonably foreseeable as a consequence of the original negligence, 
it will not serve the purpose of insulation. Jbdid. 


§ 10. Last Clear Chance. 


In order to invoke the “last clear chance” doctrine, plaintiff must plead 
and prove that defendant, after perceiving the danger, and in time to avoid it, 
negligently refused to do so. Bailey v. R. R. and Hing vt. R. R., 244. 
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In an action against a railroad to recover damages for personal injuries to 
plaintiff, a licensee, the doctrine of last clear chance does not apply unless such 
licensee is apparently in a helpless condition upon the railroad track, since 
otherwise the engineer has the right to expect. up to the moment of impact, 
that he will leave the track in time to avoid the injury. Battle v. R. R.. 395. 

In an action for the negligent injury by defendant of plaintiff, who drove a 
tractor, to which were attached plows, on the railroad track of defendant, 
where it stalled and plaintiff remained on the track in an attempt to get the 
tractor and plows across, after he had seen defendant’s train approaching, 
until injured, judgment of nonsuit was proper. Wilson v. R. R., 407. 


§ 16. Pleadings. 


In an action by a city, for contribution as joint tort-feasors, against defend- 
ants, property owners in such city. alleging that a judgment was taken against 
the city, for injuries sustained by a pedestrian stumbling on a protruding iron 
stake on the property of defendants and very near, but not on, the city side- 
walk, a demurrer to the complaint should have been sustained, as it discloses 
no actionable negligence against the city to which the conduct of defendants 
eould have contributed. Charlotte v. Cole, 106. 


§ 19a. Sufficiency of Evidence and Nonsuit: On Issue of Negligence. 


Where complaint, in an action for damages, alleges that a bank negligently 
refused to pay a check, given on it by a policyholder to an insurance company 
in payment of a policy premium, and induced the company by eareless mis- 
representations to decline to pay the policy, in consequence of which the eom- 
pany suffered damages in litigation over the policy. a demurrer was properly 
sustained, as the proximate cause of the company’s loss was not the negligence 
of the bank but the independent act of the company in refusing to pay the 
insurance, Jns. Co. v. Stadiem, 49. 

In an action by plaintiff against defendant to recover compensatory and 
punitive damages to a restaurant business conducted by plaintiff on the ground 
floor of defendant’s building, where the evidence of plaintiff tended to show 
that defendant allowed his toilet. immediately above plaintiff’s restaurant, to 
leak so badly that plaintiff’s fixtures were damaged, his food and business were 
ruined, defendant over a period of months, knowingly and deliberately. allow- 
ing the defective toilet to become worse and intentionally refusing to remedy 
same, a motion for judgment of nonsuit was properly denied. Steffan v. Ifeisel- 
man, 154, 

In an action for recovery of damages for personal injuries. where plaintiff’s 
evidence tended to show that plaintiff. a patron of defendant’s swimming pool, 
jumped into the water from the side of an ordinary slide board, which he 
knew how to use, instead of sliding down same to the sandy place at ifs 
bottom made for landing, and in so doing struck and injured his foot on the 
sharp end of a bolt supporting the slide board, motion for judgment of nonsuit 
should have been allowed. Hiatt v. Ritter, 262. 

The mere ownership of an interest in an automobile does not make the owner 
of such interest liable for injuries caused by the automobile; nor is a partner- 
ship liable for an injury done by such vehicle owned by it if the driver, even 
though a partner, be not acting within the scope of the business and authority 
of the partnership. Gibbs v. Russ, 349. 

In an action to recover damages against defendant by plaintiff, who was an 
employee of a transportation company engaged in delivering caustic soda, a 
dangerous substance, by truck to defendant’s mills, where plaintiff. knowing 
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the absence of help and of proper appliances for safety, was injured while 
attempting alone to disconnect “he hose from the truck to the tank. Held: 
(1) Defendant owed no duty to plaintiff to furnish a safe place, suitable appli- 
danees, and sufficient help; and (2) plaintiff ou his own evidence, was guilty 
of contributory negligence; and (8) judgment of nonsuit was proper. C. S., 
o67. Morrison v. Cannon ills Co., 387. 

Proof of general employment alene is not sufficient to charge an employer 
with liability for negligence under the doctrine of respondeat superior. It 
must be made to appeur that the particular act. in which the employee was at 
the time engaged, was within the scope of his employment and was being per- 
formed in the furtherance of his master’s business. Salmon vc. Pearee, 587. 

In an action for damages allegedly caused by negligence of defendants, 
where plaintiff’s evidence tends to show that the store of one defendant was 
in the building of the other defendant and opened off the lobby of the building 
through a plate glass door by a step down, that there was no lack of light, 
either in the lobby or store, that plaintiff fell and was injured as she went 
through the door from .the lobby into the store, although she could have seen 
the step down had she takeu time to look as she opened the door, a motion for 
judgment of nousuit was properly allowed. C. S., 567. Benton v. Building 
Co., 809. 

In an action to recover damages for the alleged wrongful death of plaintiff's 
intestate. a child of ten, against a city, the child having been drowned in a 
pond, created by a stopped drain under a fill of the city’s street, causing rain 
water to accumulate, there being a total absence of evidence that defendant 
had any knowledge that plaintiff’s intestate or any other children, at any time 
previous to the accident, played in the pond, a motion for judgment of nonsuit 
was properly allowed. Hedgcpath v. Durham, §22. 


§ 19b. On Issue of Contributory Negligence. 


In an action to recover damages for personal injuries to plaintiff, a passenger 
on defendant’s bus, where the evidence tended to show that the driver stopped 
his crowded bus at night on the left-hand side of the highway, in front of a 
tilling station which was used as a bus stop, and requested plaintiff to alight 
so that another passenger could get off, which plaintiff did, stepping into the 
highway where he was struck and injured by another automcbile coming from 
the opposite direction, driven by one intoxicated, a motion for judgment as of 
nonsuit was properly denied. Ross v. Greyhound Corp., 289. 

It is the prevailing and permissible rule of practice to enter judgment of 
nonsuit in a negligence case, when it appears from the evidence offered on 
behalf of the plaintiff that his own negligence was the proximate cause of the 
injury, or one of them. Bailey v. R. R. and Hing vo R. R., 244. 

In an action against a railroad for the wrongful death of plaintiffs’ intes- 
tates, where the plaintiffs’ evidence tends to show that such intestates drove 
their car upon a railroad track, at a city grade crossing, ahead of an oncoming 
train, by collision with which both were killed, when, in the exercise of due 
care, they could have seen the train and avoided the collision, the plaintiffs are 
barred by the contributory negligence of their intestates, and motions of non- 
suit were properly allowed. Jbid. 

A judgment of involuntary nonsuit, on the ground of contributory negligence 
of the plaintiff, cannot be rendered unless the evidence is so clear on that issue 
that reasonable minds can draw no other inference. Crene . Fisher, 685. 
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§ 19c. Res Ipsa Loquitur. 

Where plaintiff was injured in an aeroplane crash, the pilot being negligent 
in not having a license, there is no evidence that this negligence was the proxi- 
mate «vuse of the injury. the doctrine of res ipsa loquitur does net apply, and 
judgment as of nensuit was proper. CC. S.. 567. Sonith v. Whitley, 5384. 


§ 20. Instructions. 

Where a passenger on a public bus alights, on the highway, at the request 
of the bus driver, so that another passenger conld get out. and is injured by 
nn automobile, coming from the opposite direction and driven by one who is 
intoxicated, it is reversible error for the court. in its charge to the jury. to 
compare these facts to a case where a horse is left unhitched in the street. 
and is frightened by a stranger an@ runs away, causing damage—the facts in 
the illustration are not similar to the facts of this case. Poss v. fireyhoiid 
Corp., 239. 

NUISANCES, 


§ 1. Private Nuisance: In General, 

The law will not permit a substantial injury to the person or property of 
another by a nuisance, though public and indictable. to go without individual 
redress, whether the right of action be referred to the existence of a special 
damiuge, or to an invasion of a more particular and more important personal 
right. Hampton v. Pulp Co., 53805. 


§ 3. Pollution of Streams. 

In an action by plaintiff, a riparian proprietor on a navigable river, against 
defendant. where the complaint alleges that plaintiff is the owner of a long 
established fishery from tne shores of his property along such stream and that 
plaintiff has suffered damages thereto by the interference of defendant in 
polluting the waters of the river with matter deleterious to fish life, discharged 
as waste from defendant’s recently established mill, causing a public nuisance 
aud seriously interrupting the migratory passage of fish. it was error for the 
court below to sustain a demurrer to the complaint as not stating a cnuse of 
aetion. Hampton vc. Pulp Co., 535, 


$8 5, 6. Actions for Damages: Acts and Conditions Constituting Public 
Nuisance in Gencral. 


The law will not permit a substantial injury to the person or property of 
another by a nuisance. though publie and indictable, to go without individual 
redress, whether the right of aetion be referred to the existence of a special 
damage, or to an invasion of a more particular and more important personal 
right. Hampton v. Pulp Co., 535. 


§ 9. Improper Use of Public Places. 


Where the governing body of a city of 100,000, including 30,000 to 40,000 
Negroes, purchases a traet of land, adjacent to or near two of its Negro sec- 
tions, with the purpose and plan of laying out a park and recreation center for 
its colored people and building a read and bridge for more convenient access 
thereto and to other property, on suit to prevent such use of the property, 
instituted by white residents of the neighborhood, there is no evidence that the 
proposed use will constitute a nuisance and motion for a restraining order was 
oroperly denied. Dudley v. Charlotte, 688. 
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§ 3. Civil Rights and Liabilities of Parent to Child in General. 


The mere relation of parent and child, without any evidence of intimate or 
fiduciary relationship, does not raise a presumption of fraud or of undue 
influence. Gerringer v. Gerringer, 818. 


PARTIBS. 
§§ 1, 2. Necessary Parties. 


In this jurisdiction an action for the coliection of a penalty must be brought 
in the name of the party suing therefor, unless the statute provides otherwise, 
and the joinder of additional parties is neither necessary nor proper. Hopkins 
v. Barnhardt, 617. 


§§ 10, 11. Joinder of Additional Parties: Substitution of Parties. 


An appeal lies from an order of the Supertor Court either making or refus- 
ing to make additional parties, when such order affects a substantial right of 
the appellant. Snipes vc. Estates Administration, Inc., T76. 

Over an objection the court has no authority to correct a pending action, 
which cannot be maintained, into a new and independent action by admitting a 
party who is solely interested as plaintiff. It is not permissible. except by 
consent, to change the character of the action by the substitution of one that 
is entirely different. Jbid, 


PARTITION. 


§ 10. Partition by Exchange of Deeds. 


An exchange of deeds by tenants in common, where the purpose is clearly 
partition, dees not ereate or confer upon the parties any new or different title; 
vwnd where a husband, in such a partition, is made a joint grantee with his 
wife he acquires no title. Duckett v. Lyda, 856. 


PARTNERSHIP. 


§ 1. Creation and Existence. 


A partnership is a combination by two or more persons of their property, 
effects, labor, or skill in a common business or venture. and under an agree- 
ment to share the profits and losses in equal or specified proportions, and con- 
stituting each member an agent of the others in matters appertaining to the 
partnership and within the seope of its business. Pothroch v. Nailor, 782. 


§ 2. Evidence and Proof of the Relationship. 


In an action to recover damages for personal injuries to plaintiff caused by 
the alleged negligent operation by one of defendants of a truck. jointly owned 
by both defendants, where all of plaintiff’s evidence, taken in its most favor- 
able light, tends to show that the other defendant had no interest in, and 
received no benefit from the operation of the truck at the time in question, such 
evidence is insufficient to establish the relation between the defendants of 
principal and agent or that of partnership. Gibbs +. Russ, 349. 

While an agreement to share profits is one of the tests of a partnership, 
uh agreement to receive part of the profits for services and attention, as a 
means only of ascertaining the compensation, does not create a partnership. 
Rothrock v. Naylor, 782. 

When the facts are undisputed, what constitutes a partnership is na question 
of law. Jbdid. 
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Where the owner of certain city lots agreed with a contractor to furnish alj 
labor and material, carry insurance, and build a house on each lot according 
to specifications upon the payment by the owner of named sums at certain 
stages of construction and should the houses, or any of them, be sold within 
four months after completion, the owner to receive a named sum for each Jot, 
the balance in each case going to the contraetor, but on a failure to sell within 
the four month period, the owner to pay a specified amount in full for each 
house, there is no evidence of a partnership. Jobid. 


§ 3. Firm Property and Business. 


In a suit to impress realty with a parol trust in favor of a partnership, there 
is no reversible error in the admission of evidence of the partnership affairs. 
eceurring after a reference for an accounting, showing that profits were used 
to enhance the value of the realty in question and that rents from such realty 
went into the partnership fund. Thompson v. Davis, 792. 


§ 5. Actions Between Partners. 


In an action by one partner against the other on a promissory note, which 
appears on its face to be a personal transaction between the parties, which 
the plaintiff’s evidence confirms, a motion for nonsuit was properly denied. 
Ripple v. Sterenson, 284. 

Where plaintiff and two of defendants, in forming a partnership, agreed to 
purchase a certain lot, title to be taken in the name of the partners, and plain- 
tiff paid approximately one-third of the down payment to one of defendants, 
who with the other defendant was to take care of the balance, and the defend- 
ant to whom the money was paid took title to the property in himself and his 
wife, without the knowledge of the other partners, there is evidence of a parol 
trust and motion for judgment as of nonsuit was properly overruled. Thom p- 
son v. Davis, T92. 


8 6. Representation of Firm by Partner. 


False representations of one partner, for his own benefit and in fraud of the 
rights of his co-partner, ascertained in time by those with whom he dealt, 
will not afford a valid ground for defense to a suit by the partner so defrauded. 
Pappas v. Crist, 265. 


§ 8. Actions Against Partnerships. 


The mere ownership of an interest in an automobile does not make the owner 
of such interest liable for injuries caused by the automobile; nor is a partner- 
ship Hable for an injury done by such vehicle owned by it if the driver, even 
though a partner, be not aeting within the scope of the business and authority 
of the partnership. Gibbs rv. Russ, B49. 


PENALTIES. 
§ 2. Actions. 

In this jurisdiction an action for the eollection of a penalty must be brought 
in the name of the party suing therefor, unless the statute provides otherwise. 
and the joinder of additional parties is neither necessary nor proper. Jfophins 
av. Barnharadt, 617. 
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PERJURY. 
§ 3. Prosecution and Punishment. 


In a prosecution for perjury, it is required that the falsity of the oath be 
established by two witnesses, or by one witness and corroborating cireum- 
stances, S. wv. Hill, 711. 

While the uncorroborated testimony of one witness might convince the jury, 
beyond a reasonable doubt, of the guilt of accused in a criminal trial for 
perjury, it is not sufficient in law; and instructions, therefore, that if the jury 
is so satisfied from the evidence, beyond a reasonable doubt, they should 
return a verdict of guilty, is erroneous as failing to comply with C. S., 564. 
Ibid. 


PLEADINGS. 


§ 3a. Statement of Cause in General. 


A Dlaintiff is not held bound to anticipate and negative in advance all 
grounds of defense to the action he brings, and petitions for divoree do not 
constitute an exception to the general rule. Byers v. Byers, 8b. 

Both the statute, C. 8., 5385, and the decisions of this Court require that the 
pleading be liberally construed. and that every reasonable intendment and 
presumption must be in favor of the pleader. <A pleading must be fatally 
defective before it will be rejected as insufficient. Dickensheets v. Taylor, 570; 
Corbett v. Lumber Co., TO4. 

The meaning of C. S., 506, is that the complaint shall contain the material, 
essential, and ultimate facets upon which the right of action is based. and not. 
collateral or evidential facts, which are only to be used to prove and establish 
the ultimate faets. Chason v. Marley, 788. 


§ 10. Counterclaims, Setoffs, and Cross Complaints. 


In an action by plaintiff to recover his distributive share of an estate of 
which defendant is administrator, where defendant sets up and pleads debts. 
of plaintiff due intestate as an offset, the claims of both plaintiff and defendant 
being legal, the doctrine of equitable setoff has no application. Perry v. Trust 
Co., 642. 

In a suit by a town against defendants to foreclose a tax Men under C. S..,. 
7990, where defendants set up defense by answer and also a counterclaim, 
motion to strike the counterclaim and order thereon was proper, but the other 
defenses were unaffected thereby, -iper v. Templeton, 645. 


§ 18146. Demurrer: In General. 


Demurrer is to test the sufficiency of a pleading. admitting for the purpose 
the truth of factual averments well stated and such relevant inferences as may 
he deduced therefrom, but if does not admit anv legal inferences or conclu- 
sions of law asserted by the pleader. C. S., 511 (6). Ins. Co. v. Stadiem, 49; 
Dickenshects v. Taylor, 570: Corbett r. Lumber Co.. TOA. 

A plea in bar is not to be overthrown by demurrer, if good in any respect or 
to any extent. Buyers «. Bycrs, 85. 

Where a general demurrer is filed to a pleading as a whole, if any count 
therein is good and states a cause of action, the demurrer should be overruled. 
Pharr v. Pharr, 115. 

Where there is no ambiguity in the instruments upon which plaintiffs rely 
as a contract, they are subject to constructions by the court, without the aid 
of a jury, in passing upon defendant’s demurrer. Richardson v. Storage Co., 
344. 
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Where there is a defect of jurisdiction or the complaint fails to state a cause 
of action, and such defects appear on the face of the record. this Court will 
ex aero motu dismiss the action, AMopkins v. Barnkardt, 617. 

Both the statute, C. S., 535, and the decisions of this Court require that 
pleadings be liberally construed, and every reasonable intendment and pre- 
sumption taken in favor of the pleader. A pleading must be fatally defective 
before it will be rejected. Dickensheets v. Taylor, 570; Corbett cv. Lumber Ce., 
TOL. 


§ 15. For Failure of Complaint to State Cause of Action. 


In an action by a city, for contribution as joint tort-feasors, against defend- 
ants, alleging that a judgment was taken against the city, for injuries sus- 
tained by a pedestrian stumbling cn a stake on the property of defendants 
very near, but not on, the city sidewalk, a demurrer to the complaint should 
have been sustained, as it discloses no actionable negligence against the city. 
Charlotte v. Cole, 106. 

Where there is no ambiguity in the instruments upon which plaintiffs rely 
as a eontract, they are subject te coustructions by the eourt, without the aid 
of a jury, in passing upon defendant’s demurrer. Richardson v. Storage Co., 
344. 

Where plaintiff brought an action in this State against defendant, based on a 
judgment of a New York court, and defendant by answer alleged as defense 
and counterclaim (1) false representations of plaintiff relating to the merits of 
the subject matter and made anterior to the New York judgment: (2) and an 
unliquidated claim for damages arising out of an independent tort, plaintiff’s 
demurrer ore tenus was properly allowed. Hat Co., Lue. vc. Chisih, 871, 

In an action between plaintiff and defendant for the recovery of premises 
leased byw defendant to an oil company. which transferred and assigned the 
lease, without warranty, covenant, or assurance of possession, to plaintiff, an 
amended complaint against the oil company, which was made a party. contain- 
ing an allegation that the company’s president told the other defendant that 
the lease had not been assigned. without any allegation of collusion, is demur- 
rable as not stating a cause of action, VYeras Co. v. Holton, 497. 

In a civil action to restrain the execution of an order changing the name of 
a town, C.8.. 2779. 2781, 2782. where the complaint contains no allegation that 
the Board of Municipal Control has failed to observe and follow the require- 
ments of the statutes and no allegation that the said Board has acted capri- 
ciously or in bad faith, demurrer to the complaint for failure to state a cause 
of action was properly sustained. MHunsucker ve Winboerne, 650, 

In a suit against a corporation and its president by the owner of a majority 
of its capital stock, where the complaint alleges the wrongful refusal of the 
corporation by the individual defendant to transfer such stock, that the said 
president held a meeting of stoekholders. without a quorum. and at such meet- 
ing called all preferred stock at par and that he is attempting to sell valuable 
property of the company, all in violation of the rights of plaintiff and the 
corporation, a demurrer, on the ground of misjoinder of parties and enuses, 
and on the grounds of no cause of action stated, was properly overruled. Cor- 
hett v. Lumber Co.. TO, 


8 16a. For Misjoinder of Parties and Causes. 


If the defect in the pleading, upon demurrer under C, S.. 507, relates merely 
to Misjoinder of actions, the court will, under C. 8., 516, salvage the action by 
ordering it to be divided into as many actions as are necessary for determina- 
tion of the causes of action stated: but where there is a misjoinder both of 
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causes and of parties, this procedure cannot be followed. Southern Mills, 
Inc., v. Yarn Co., 479. 

Where plaintiff, in a suit against two corporate defendants, joins a cause 
of action based upon an alleged breach of contract by one of the defendants 
only, with a cause of action against the other defendant to compel an audit 
of its affairs, under C. S., 1146, and also, in the same complaint, asserts an- 
other cause of action against the first defendant for fraud and deceit, judg- 
ment of the court below, overruling defendants’ demurrers, is reversed and 
the action dismissed. Jbid. 

Upon the dismissal of an action for misjoinder of parties and causes, appeals 
from all preliminary orders such as for an audit of the books of one of the 
defendants, C. 8., 1146, are dismissed. Jbid. 

In a suit against a corporation and its president by the owner of a majority 
of its eapital stock, where the complaint alleges the wrongful refusal of the 
corporation by the individual defendant to transfer such stoek, that the said 
president held a meeting of stockholders, without a quorum. and at such 
meeting called all preferred stock at par and that he is attempting to sell 
valuable property of the company, all in violation of the rights of plaintiff and 
the corporation, a demurrer, on the ground of misjoinder of parties and causes, 
and on the grounds of ho cause of action stated, was properly overruled. 
Corbett cv. Lumber Ca., (4. 

In an action to renew a judgment, where an amendment to the complaint is 
allowed and made without objection, alleging an error, by inadvertence and 
mistake, in the face of the judgment as to its date and asking that the judg- 
ment be amended to speak the truth, such amendment constitutes an additional 
eause of action, and there is no demurrable misjoinder of crnuses. Curlee v. 
Scales, TS8. 


§ 20. Office and Effect of Demurrer. 


Upon the dismissal of an action for misjoinder of parties and causes, appeals 
from all preliminary orders such as for an audit of the books of one of the 
defendants, C. 8., 1146, are dismissed. Southern Mills, Ine. vu. Varn Co., 479. 


§§ 21, 22. Amendment Before Trial: Amendment by Trial Court. 


A discretionary ruling on a motion to amend pleadings is not reviewable on 
appeal. C.S., 547. Byers ¢«. Byers, 85: Pharr v. Pharr, 115. 

In a civil action, where stmimons is issued and served and complaint filed 
against defendant under an erroneous hame, and such defendant, on special 
wppearance, moves to dismiss for want of jurisdiction on that ground, and 
plaintiff files a motion to amend summons and complaint to conform to the 
defendant’s true name, there is no error in allowing the motion to correct the 
mistake. Propst v. Trucking Co., 490. 

Over an objection the court has no authority to correct a pending action, 
which cannot be maintained. into a new and independent action by admitting a 
party who is solely interested as plaintiff. It is not permissible, except by 
consent, to change the character of the action by the substitution of one that 
is entirely different. Svipes v«. Estates Administration, T76. 

In an action renew a judgment, where an amendment to the complaint is 
allowed and made without objection, alleging an error, by inadvertence and 
mistake, in the face of the judgment as to its date and asking that the judg- 
ment be amended to speak the truth, such amendment constitutes an addi- 
tional cause of action, and there is no demurrable misjoinder of causes; Curlee 
v. Seales, TSS. 
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The allowance or denial of a motion to amend an answer, made after the 
time for answering had expired, is in the discretion of the court. Thompson 
v. Davis, T92. 

In order to facilitate the determination of causes on their merits, in the 
furtherance of justice, the courts have wide powers with respect to amend- 
ments to pleadings. Amendments, which are permitted in order to conform 
the pleading to the proof, are limited to those which do not change substan- 
tially the claim or defense. C. S8., 547. Bank v. Sturgill, 825. 

Amendments to pleadings may be allowed after a referee’s report has been 
filed; but after exceptions are allowed to a referee’s report and the cause 
orderéd to stand for trial on the issues of fact raised by the exceptions, no 
amendments should be allowed except such as are pertinent to the issues of 
fact defined by the court’s allowance of exceptions. IJbid, 


§ 28 Judgment on the Pleadings. 


A, judgment on the pleadings, in favor of the defendant on an affirmative 
defense, can be approved only when the allegations of fact in plaintiff’s plead- 
ings and relevant inferences of fact deducible therefrom, construed liberally 
in his favor, fail in all material respects to make out a case. Lockhart v. 
Lockhart, 128. 


§ 29. Motions to Strike. 


In a suit by a town against defendants to foreclose a tax lien under C. 8., 
7990, where defendants set up defense by answer and also a counterclaim, 
motion to strike the counterclaim and order thereon was proper, but the other 
defenses were unaffected thereby. Apex v. Templeton, 645, 

In a suit for the specific performance of a contract to convey land, where 
the complaint alleges in detail a large number of receipts from defendant to 
plaintiff, constituting written memoranda of the contract to convey, signed by 
defendant, there was error in allowing a motion to strike such allegations. 
Chason v. Marley, 738. 

Allegations of a complaint, in a suit for specific performance, detailing large 
numbers of payments and other matters wholly evidential or repetitious, are 
properly stricken on motion. Jbid. 


8 2914. To Supply Lost Pleading or Paper. 


If any pleadings, summons, affidavit, or order is lost or withheld by any 
person, the court may authorize a copy to be filed and used instead of the 
original, C. S., 544; and the judgment of the trial court permitting lost plead- 
ings, ete., to be substituted, is not reviewable. Park, Ine., cv. Brinn, 502. 


PRINCIPAL AND AGENT. 


§ 7. Evidence and Proof of Agency. 


Proof of general employment alone is not sufficient to charge an employer 
with liability for negligence under the doctrine of respondeat superior, It 
must be made to appear that the particular act, in which the employee was at 
the time engaged, was within the scope of his employment and was being per- 
formed in the furtherance of his master’s business. Salmon v. Pearce, 587. 

Agency having been established either by proof or by admission, the declara- 
tions of the agent, made in the course of his employment and in the scope of 
his agency and while he is engaged in the business, are competent. They must 
be the extempore utterances of the mind. under circumstances which corstitute 
them part of the res geste. Ibid. 
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§ 8a. Powers and Authority of Agent as to Liability of Principal. 


In the case of an urgent emergency an emplovee at times may act so as to 
bind his employer without previous authority. Russell v. Citshall, 353. 


§§ 10b, 13a. Liability of Agent: Order of Proof and Necessity of Proof 
of Agency. 

In an action for damages by plaintiff against defendants, an insurance agent 
and his employer, for personal injuries to plaintiff by the automohile of the 
agent, where fhe evidence tended to show that the agent drove on after the 
accident, turned around and drove back to the scene of the accident and some 
ten minntes thereafter stated to a traffic officer that he had been out collecting 
insurance and was on his way home, and where an insurance collection hook 
furnished by the employer was found in his possession and that the emplover 
paid part of his automobile expense, a motion of nonsuit as to the employer 
was properly granted. Salmon v. Pearce, 587. 


PRINCIPAL AND SURETY. 


§§ 7, 8, 9. Bonds for Public and Private Construction: Compromise and 
Settlement. 


Where a surety for a construetion contract completes the contract upon 
default by the principal and one, who has furnished materials to both principal 
and surety for the work, executes to the surety a full release and discharge 
of all claims against both surety and principal, excepting, as to principal only, 
certain definite items, this release constitutes » compromise between surety 
and materialman, which does not affect the liability of the principal for the 
excluded items. Electric Supply Co. v. Burgess, 97, 

Great liberality is allowed in construing releases, The intent is to be sought 
from the whole and every part of the instrument; and where general words 
are used. if it appears by other clauses of the instrument. or other documents, 
definitely referred to, that it was the intent of the parties to limit the dis- 
charge to particular claims only, courts, in construing it, will so limit it. Jb/d. 


§ 17. Parties and Pleadings. 


Where the complaint alleges that defendant, a sheriff, in procuring a search 
warrant for plaintiff’s premises and a warrant for his arrest. acted corruptly 
and with malice, wantonly, falsely, without probable cause and without regard 
for the publie interest, and out of hate and revenge, it was error for the court 
below to sustain a demurrer ore tenns. As defendant surety company is the 
sheriff’s bondsman and liable for his misconduct. C. S.. 354. it was likewise 
error in sustaining the demurrer filed by it. S. «. Sianson, 442. 


§ 171g. Evidence. 


It is permissible to show by evidence alinude that one, ostensibly a joint 
promisor or obliger, is in fact a surety. Lee uv. Chaniblee, 146. 


§ 20. Summary Proceedings on Bonds. 


In this jurisdiction the liability of the clerk of the Supericr Court for the 
safety of funds of infants, placed in his hands by virtue of his office, is that of 
an insurer. S. v. Sayer, 102. 

A public officer is not as a rule relieved from Hability for the loss of publie 
moneys in his charge where the loss is due to fire. burglary, theft, or embezzle- 
ment by subordinates, however careful and prudent he may have been. Under 
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this rule liability would attach where the clerk is the victim of a forgery. 
Toid. 

Where the complaint alleges that defendant, a sheriff, in procuring a search 
warrant for plaintiff's premises and a warrant for his arrest, acted corruptly 
and with malice, wantonly, falsely, without probable cause and without regard 
for the public interest, and out of hate and revenge, it was error for the court 
below to sustain a demurrer ore fenus. As defendant surety company is the 
sheriff’s bondsman and liable for his misconduct, C. S., 354, there was likewise 
error in sustaining the demurrer filed by it. S. v. Swanson, 442. 


PROCESS. 
§ 1. Form and Requisites. 


Due service of process is necessary to subject a party to the jurisdiction of 
the court. Only personal service was recognized at common law, and when 
substituted service is authorized by statute it is strictissimi juris. Southern 
Mills, Inc., cv. Armstrong, 495. 


§ 2. Issuance and Time of Service. 


In a civil action, the delivery of summons and copy of complaint to the 
sheriff for service fixes the beginning of the action as of that date. Raleigh 
v. Bank, 286. 

The rule of the statutes is that, in order to bring a defendant into court 
and hold him bound by its decree, in the absence of waiver of voluntary 
appearance, a summons must be issued by the clerk and served pon him by 
the officer within ten days after date of issue: and that, if not served within 
that time, the summons must be returned, with proper notation, and alias or 
pluriés summons issued and served in accordance with the statute, otherwise 
the original summons loses its validity and becomes funetus officio and void. 
C. 8., 476, 480, 481, 7538. Green v. Chrismon, T24. 

An alias or pluries summons, C. 8., 480, must be served within ninety days 
after the date of issue of the next preceding summons in the chain of sum- 
monses, if the plaintiff wishes to avoid a discontinuance. The word ‘‘may” 
in this statute means “must.” Jbid. 


§ 3. Defective Process and Amendment. 


In a civil action, where summons is issued and served and complaint filed 
against defendant under an erroneous name, and such defendant, on special 
appearance, moves to dismiss for want of jurisdiction on that ground, and 
plaintiff files a motion to amend summons and complaint to conform to the 
defendant’s true name, there is no error in allowing the motion. Propst v. 
Trucking Co., 490. 

Where summons was not served on defendants until after ten days of its 
issuance, a discontinuance resulting, and a decree made in the cause, based on 
the invalid service; and subsequently, notice to show cause why such decree 
should not be confirmed and such service adjudged sufficient was duly served 
on defendants, and some of them answered, it would appear that all defend- 
ants are now in court and the matter may proceed on proper pleas. Green vw. 
Chrismon, T24. 

Where a clerk of the Superior Court received and docketed summons and 
complaint, affixed the seal of court to the summons and sent the papers with 
necessary fees to the sheriff of another county for service, and the papers were 
served and returned to the clerk, who then signed the summons, upon motion 
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of defendant to dismiss upon special appearance, the court has power, in its 
discretion, to allow the summons to be amended by affixing thereto the signa- 
ture of the clerk. C. S., 547; G.S., 1-168. Land Bank v. Aycock, 887. 


§ 5. Service by Publication. 

Service of process upon a nonresident individual by publication is valid only 
in proceedings in rem or quasi in rem (except in actions for divorce), and any 
judgment predicated thereupon ean have no efficacy in personam. Southern 
Mills, Ine., v. Armstrong, 495. 

To make valid substituted service under C. S., 484, the nonresident defend- 
ant not only must have property in the State, but the subject of the suit must 
be within the jurisdiction, or under the control of the court by attachment, 
restraining order, or otherwise. Jbid. 

A mandamus, or mandatory injunction,.can only operate in personam,; and 
an action under C. S., 1178, to compel the directors of a domestic corporation 
to pay dividends, so far as substituted service of process on nonresident direc- 
tors is relied upon, the proceeding is a nullity. Jbid. 


88 8, 10. Service on Nonresident Automobile Owners: Proof of Service. 


When service of process on a nonresident, through the Commissioner of 
Motor Vehicles, as provided in ch. 75, Public Laws 1929, as amended by ch. 386, 
Public Laws 1941, is sought, it is essential that the sheriff’s return show that 
such service was made as specifically required by these statutes, and that copy 
of the process be sent defendant by registered mail and return receipt therefor 
and plaintiff’s affidavit of compliance be attached to summons and filed. Propst 
uv. Trucking Co., 490. 


§ 11. Defective Service. 


A mandamus, or mandatory injunction, can only operate in personam; and 
in an action under C. S., 1178, to compel the directors of a domestic corpora- 
tion to pay dividends, so far as substituted service of process on nonresident 
directors is relied upon, the proceeding is a nullity. Southern Jfills, Inc., v. 
Armstrong, 495. ° 


§ 12. Alias and Pluries. 


On objection to the original summons for that it fails to show that it was 
received by the sheriff, where it appears from the judgment voll that a sum- 
mons, called an alias, was later issued and served, the persons so served are 
in court and bound by the judgment therein. Park, Inc., v. Brinn, 502. 

The rule of the statutes is that, in order to bring a deferdant into court 
and hold him bound by its decree, in the absence of waiver or voluntary ap- 
pearance, a summons must be issued by the clerk and served upon him by the 
officer within ten days after date of issue; and that, if not served within that 
time, the Summons must be returned, with proper notation, and alias or pluries 
summons issued and served in accordance with the statute, otherwise the orig- 
inal summons loses its validity and becomes functus officio and void. C. 8., 
476, 480, 481, 7538. Green v. Chrismon, 724. 

An alias or pluries summons, C. 8., 480, must be served within ninety days 
after the date of issue of the next preceding summons in the chain of sum- 
monses, if the plaintiff wishes to avoid a discontinuance. The word “may” in 
this statute means ‘‘must.” Jbid. 
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PROSTITUTION. 


S$ Sc. Sufficiency of Evidence. 

In a criminal prosecution for permitting property to be used for prostitution, 
C. 8., 4858. where the State’s evidence tended to show that defendant owned 
the property so used, which was across the road from his residence, that 
defendant’s wife was one of the operators of the place of ill fame and that its 
general reputation was bad, motion for judgment as of nonsuit properly denied. 
S. v. Herndon, 208. 

On an indictment for permitting property to be used for prostitution or 
assignation, evidence of the. house and its inmates for chastity is competent 
and knowledge thereof may be proven by circumstantial evidence. The owner 
may not shut his eyes and close his ears to that which is patent and notorious 
to the community. IJbdid. 


PUBLIC AMUSEMENTS. 


§ 2. Duties to Patrons and Public. 


The proprietor of a place of public amusement impliedly warrants that the 
premises, appliances and amusement devices are safe for the purposes for 
which they are designed, but he does not contract against unknown defects not 
discoverable by ordinary or reasonable means. Hiatt v. Ritter, 262. 


exercise reasonable care to maintain the premises in a safe condition’ but he 
does not insure his patrons from accident: and his duty to patrons is satisfied 
when he uses reasonable care to maintain the premises in a safe condition for 
their proper use by the patrons. Jbid. 

In an action for recovery of damages for personal injuries, where plaintiff's 
evidence tended to show that plaintiff, a patron of defendant’s swimming pool, 
jumped into the water from the side of an ordinary slide board, which he 
knew how to use, instead of sliding down same to the sandy place at its bottom 
made for landing, and in so doing struck and injured his foot on the sharp end 
of a bolt supporting the slide board, motion for judgment of nonsuit should 
have been allowed. Jbid. 


PUBLIC OFFICERS. 


§ 3. Nature of Title or Rights in Public Office. 


Upon the ratification of a valid act of the General Assembly. abolishing an 
elective office, both the duties and emoluments of the office terminate. Broitn 
v. Comrs. of Richmond County, T44. 


§ +b. Rule That Person May Not Hold But One Office at One Time. 

Under ch. 121. Public Laws 1941. any State official may be given a leave of 
absence to accept a temporary officer’s commission in the United States Army 
or Navy, as prescribed in the said Act. without perforce vacating his civil 
office and without violation of the provisions of N. C. Constitution, Art. NIV, 
sec. 7. In re Yelton: Advisory Opinion, 845, 

Under Art. NIV, sec. 7 N. C. Constitution, which is intended and designed 
to prevent or inhibit double office-holding, except in certain instances, it is 
not permissible for one person to hold two offices at the same time. The 
acceptance of a second office, which is forbidden or incompatible with the office 
already held. operates ipso facto to vacate the first. JLbid. 

Where the second office is temporary, or the appointment thereto does not 
require continuous public service, no constitutional offense is Incurred by its 
acceptance, Jbid. 
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Historically the “militia” or “militiamen” have been held to comprehend 
every temporary citizen-soldier, who in time of war or emergency, forsakes his 
civil pursuits to enter for the duration the active military service of his coun- 
try. Ibid. 


§ 5. Duties, Authority and Compensation. 


A person, accepting a publie office with a fixed salary, is bound to perform 
the duties of the office for the salary; and he cannot claim additional com- 
pensation even though the salary is inadequate; nor is the case altered by 
Subsequent statutes or ordinances inereasing his duties and not his salary. 
He takes the office eum onere. Hill v. Stansbury, 193. 

Upon the ratification of a valid act of the General Assembly, abolishing an 
elective office, both the duties and emoluments of the office terminate. Brown 
v. Conirs. of Richmond County, 744. 

Where the members of the governing body of a municipal corporation expend 
the funds of the municipality for a private purpose, without warrant in law, 
they become personally liable. Jbid. 


§ 6. Tenure and Removal. 


Upon the ratification of a valid act of the General Assembly. abolishing an 
elective office, both the duties and emoluments of the office terminate. Broimn 
v. Conmrs. of Richmond County, T44. 


8§ 7a, 7b. Liability to State or Public in General: For Malfeasance, 
Misfeasance or Nonfeasance, 


In a eivil action by taxpayers against county commissioners and the treas- 
urer of the county to recover moneys paid to such treasurer in excess of his 
salary as fixed by law, where the evidence tended to show that the county 
treasurer’s salary was fixed at $1.800 a year in 1927. and that in 1981, the 
commissioners designated the treasurer to receive tax prepayments and allowed 
him $1.200 per year additional, and again in 1989 allowed him $240 more per 
annum, both without legislative authority, judgment of nonsuit as to the com- 
missioners was properly allowed under C. 8., 3206, there being no evidence of 
bad faith. ete., while such judgment as to the county treasurer is reversed. 
Aill v. Stansbury, 198. 

While public officers, acting in a judicial or quasi-judicial capacity, are 
exempt from civil liability and cannot be called upon to respond in damages to 
private individuals for the honest exercise of Judgment, even though such 
judgment be erroneous: however, when public officers in such cases, instead of 
acting In an honest exercise of their judgment, act corruptly or of malice, such 
officers are liable to an individual for damages suffered by reason of such 
corrupt and malicious conduct. 8. v. Saanson, 442. 

Where the complaint alleges that defendant, a sheriff, in procuring a search 
warrant for plaintiff’s premises and a warrant for his arrest upon a charge of 
violating the prohibition laws. acted corruptly and with malice, wantonly, 
falsely, without probable cause and without regard for the public interest. 
and out of hate and revenge, it was error for the court below to sustain a 
demurrer ore tenus. As defendant surety company is the sheriff's bondsman 
and liable for his misconduct, C. §., 354, it follows that there was likewise 
error in sustaining the demurrer filed by if. Jbid. 


8§ 7c, 8. For Withholding Public Funds: Civil Liability to Individuals. 


A public officer is not as a rule relieved from liability for the loss of public 
moneys in his charge where the loss is due to fire, burglary, theft, or embezzle- 
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ment by subordinates, however careful and prudent he may have been. Under 
this rule liability would attach where the clerk is the victim of a forgery. 
S. v. Saryer, 102. 

In a civil action by taxpayers against county commissioners and the treas- 
urer of the county to recover moneys paid to such treasurer in excess of his 
salary as fixed by law, where the evidence tended to show that the county 
treasurer’s salary was fixed at $1.800 a year in 1927, and that in 19381, the 
commissioners designated the county treasurer to receive tax prepayments and 
allowed him $1,200 per vear additional. and again in 1939 allowed him $240 
more per annum. both without legislative authority, judgment of nonsuit as to 
the commissioners was properly allowed under C. S8S., 3206, there being no 
evidence of bad faith, etc., while such judgment as to the county treasurer 
is reversed. Hill v. Stansbury, 193. 

Our statutes provide two separate and distinct remedies against clerks of 
the Superior Courts—one in behalf of the injured individual for a specific 
fund to which he is entitled or on account of a particular wrong committed 
against him by the officer. C. 8., 854: and one in behalf of the new clerk 
against his predecessor in office to recover possession of records, books, papers 
and money in the hands of the outgoing clerk by virtue or under color of his 
office. C. S., 948. S. uv. Watson, 487. 


RAILROADS. 
§ 9. Accidents at Crossings. 


A railroad crossing is itself a notice of danger and a traveler on the high- 
way. before crossing the tracks, is required to look and listen to ascertain 
whether a train is approaching: and the mere omission of the trainmen to 
give the ordinary or statutory signals will not relieve him of this duty. Bailey 
vo. RoR. and King vu. R. R., 244. 

RAPE. 
§ id. Sufficiency of Evidence. 


Positive testimony of rape by prosecutrix is sufficient to carry the case to 
the jury, even when her evidence is denied by defendant, and nonsuit under 
C. S., 4643, properly denied. S. v. Viehs, 384. 


8 le. Instructions. 


In a criminal prosecution for rape, the court charged the jury that if the 
State’s evidence satisfied them beyond a reasonable doubt that defendant had 
carnal knowledge of prosecutrix, by force and violence, against her will, it 
would be their duty to return a verdict of guilty, but should such evidence fail 
to so satisfy them, then they need not find defendant guilty of rape, where in 
other parts of the charge the jury was definitely instructed not to convict of 
rape if not so satisfied, there is no error. S. v. Vicks, 384. 


§ 3. Carnal Knowledge of Female Between 12 and 16 Years. 


On the trial of an indictment for carnal knowledge of a female under 16 
years of age, C. S., 4209, time is not of the essence of the offense and a vari- 
ance between allegation and proof as to the date is not material, the statute 
of limitation not being involved. S, v. Barley, 210. 


§ 5. Less Degree of Crime. 


In a prosecution charging assault with intent to commit rape, where at the 
conclusion of the State’s evidence defendant tendered a plea of guilty of an 
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assault upon a female, and the court accepted defendant’s plea, the accepted 
plea is for a misdemeanor under C. S., 4215, and judgment that defendant be 
confined to the State’s Prison for not less than eight nor move than ten years, 
is a violation of N. C. Const., Art. I, see. 14, and C. S., 4173. S. ¢. Tyson, 492. 


RECEIVING STOLEN GOODS. 


§ 2. Knowledge and Felonious Intent. 


In a criminal prosecution for receiving stolen goods, C. 8., 4250, the test of 
felonious intent is whether the prisoner knew, or must have known, that the 
goods were stolen, not whether a reasonably prudent person would have sus- 
pected strangers calling at a very early morning hour. S. v. Oxrendine, 659, 


§ 6. Sufficiency of Evidence. 


Where three defendants bought goods, paying full value, about 2 a.m. from 
two strangers, who represented that they must dispose promptly of the mer- 
chandise from their business because both had been called to the armed forces 
and one defendant promptly admitted all the facts to the officers while the 
other two first denied and then admitetd the purchase, the State’s witness 
who accompanied the thieves saying on cross-examination that the accused 
persons had no knowledge of the theft, the element of scienter is wanting and 
demurrer should have been sustained. C. 8., 4648. S. v. Owvendine, 659. 


REFERENCE. 
§ 2b. Compulsory Reference. 


Where defendant objects and excepts te an order of compulsory reference, he 
has the option of appealing at once or of awaiting final judgment to present 
his exception to the order duly preserved. Leach v. Quinn, 27. 


§ 3. Pleas in Bar. 


A plea in bar is so peremptory as to prevent the plaintiff from further prose- 
ecuting his cause with effect and, if established by proof, to destroy the action 
altogether. Leach v. Quinn, 27. 

It is well settled in this jurisdiction that a plea in bar will repel a motion 
for a compulsory reference, and no order of reference should be entered untit 
the issue of fact raised by the plea is first determined. Jbdid. 


§ 4a. Consent Reference. 


On a consent reference the findings of fact by the referee, approved by the 
judge, are conclusive on appeal if there is competent evidence to support the 
findings. Harrison v. Darden, 364. 


§ 8. Exceptions and Preservation of Grounds of Review. 


Where defendant objects and excepts to an order of compulsory reference, 
he has the option of appealing at once or of awaiting final judgment to present 
his exception to the order duly preserved. Leach v. Quinn, 27. 

While the ancient mode of trial by jury has been preserved in our present 
Constitution, Art. I, sec. 19, the right in civil cases may be waived (Art. IV, 
sec, 18), and in reference cases the failure to except to the findings of the 
referee or properly to preserve the right to jury trial has been uniformly held 
to constitute a waiver. Chesson v. Container Co., 378. 
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§ 138. Right to Jury Trial. 


In reference cases the trial by jury is restricted by the statute (C. S., 573) 
to the written evidence taken before the referee, which sufficiently complies 
with the constitutional mandate, if the testimony is taken under oath in the 
manner prescribed by law, with opportunity to cross-examine. Chesson v., 
Container Co., 378. 

REGISTRATION. 


§ 8. Priorities in Registration. 


There is nothing in ch. 47, C. 8S., Known as the Torrens Law, which prevents 
the courts from proceeding to determine the value of improvements claimed 
by defendants, who have been evicted under plaintiff’s superior title, in accord- 
ance with the terms of an unassailed judgment to which plaintiff was a party 
and ascertained by a consent reference. Harrison v. Darden, 364. 


SCHOOLS. 


8§ 3, 6, 7, 8. Establishment: State Supervision and Control: County 
Boards and Superintendents: District Boards and 
Officers. 


The establishment and operation of the public school system is under the 
control of the legislative branch of the government, subject only to the perti- 
nent constitutional provisions as to uniformity, sec. 2, Art. IX, and length of 
term, sec. 3, Art. IX. Coggins v. Board of Education, 763. 

The Legislature may delegate to the local school administrative units the 
power to make such rules and regulations as may be deemed necessary or 
expedient, and when so delegated it is peculiarly within the province of the 
administrative officers of the local unit to determine what things are detri- 
mental to the successful management, good order, and discipline of the schools 
in their charge and the rules required to produce those conditions. Jbid. 

It is generally held that local school authorities have the inherent power to 
make rules and regulations for the discipline, government, and management 
of the schools and pupils within their district. With us there is ample statu- 
tory authority. G.S8S., ch. 115. Jbid. 

The findings and conclusions of the local school board, fixing rules and 
regulations for the government of the schools, are conclusive, unless the board 
acts corruptly, in bad faith. or in clear abuse of its powers. The court will 
interfere only when necessary to prevent such action. Jbid. 

Membership in secret societies is subject to regulation by school boards and 
in adopting rules requiring every student to sign a pledge that he is not a 
member of such organization, will not become a member or support any such 
society, the penalty for refusal to sign being a denial of the right to partici- 
pate in extracurricular activities, a school board acts within its authority, 
where the rules make no attempt to deny those not signing any instruction 
afforded by class work or by the required curriculum of the school. Jbid. 


§ 21. Actions on Contracts. 


In a civil action by a school principal against the school committee to 
declare rights under a contract as High School Principal and to enjoin its 
breach, where plaintiff alleged that, for the school year 1942-48, he gave due. 
legal notice that his contract was still in force and accepted it for the coming 
year, and a temporary restraining order was issued, and heard on 22 Septem- 
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ber, 1942, whereupon the order was dissolved and the action dismissed. Held: 
(1) The dissolution of the restraining order was proper; (2) the dismissal of 
the action was error. Groves v. McDonald, 150. 


§ 27. Fiscal Management in General. 


The Legislature may delegate to the local school administrative units 
the power to make such rules and regulations as may be deemed necessary or 
expedient, and when so delegated it is peculiarly within the province of the 
administrative officers of the local unit to determine what things are detri- 
mental to the successful management, good order, and discipline of the schools 
in their charge and the rules required to produce those conditions. Coggins 
v. Board of Education, 768. 


§ 380. Taxes and Assessments. 


Lands owned by “The School Committee of Raleigh ‘Township, Wake 
County,” and used exclusively for public school purposes, are liable for assess- 
ment for street improvements made by the eity of Raleigh under Art. IX, ch. 
56, of the Consolidated Statutes. Raleigh v. Public School System, 316. 

In the absence of allegation and proof that funds are available, mandamus 
lies to compel the proper school authorities to raise funds by taxation with 
which to pay a valid assessment for street improvements, as it would be 
against public policy to enforce collection of the assessment by foreclosure. 
Ibid. 


SEDUCTION. 


§ 1. Definition and Elements of the Offense. 


To convict of seduction under C. S., 4339, it is incumbent upon the State to 
satisfy the jury beyond a reasonable doubt (1) that the prosecutrix was at 
the time of the seduction an innocent and virtuous woman: (2) a promise of 
marriage; and (3) carnal intercourse induced by such promise. The testi- 
mony of the prosecutrix alone is not sufficient. There must be independent, 
supporting evidence of each essential element of the crime. S. vu. Smith, 199. 


§§ 8, 9. Sufficiency and Requisites of Supporting Testimony: Sufficiency 
of Evidence and Nonsuit. 


Testimony supporting prosecutrix, on an indictment for seduction under 
C. §., 4839, need not be in the form of direct evidence, for it is seldom possible 
to produce such proof in respect to some of the elements of the offense. Facts 
and circumstances tending to support her statements are sufficient. And where 
there is such evidence, a motion for nonsuit should be denied. C. &., 4643. 
S. uv, Smith, 199. 

SHERIFFS. 
§ 6d. Personal Liability. 

Where the complaint alleges that defendant, a sheriff. in procuring a search 
warrant for plaintiff’s premises and a warrant for his arrest, acted corruptly 
and with malice, wantonly, falsely, without probable cause and without regard 
for the public interest, and out of hate and revenge. it was error for the court 
below to sustain a demurrer ore tenus. As defendant surety company is the 
sheriff’s bondsman and liable for his misconduct, C. 8., 354, there was likewise 
error in sustaining the demurrer filed by it. S. v. Swanson, 442. 
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§ 2b. Pleadings. 


An allegation that one defendant represented and claimed to a codefendant 
that it had never assigned the lease, in suit between the parties, to plaintiff 
and that the plaintiff had no right to the possession of the property therein, 
does not state a cause of action for slander of title. Texas Co. v. Holton, 497. 


SPECIFIC PERFORMANCE. 


§ 4. Proceedings and Relief. 


Specific performance of a contract to convey land will not be decreed when 
the vendor cannot make a good title to the land sold, or when his title thereto 
is doubtful, or when he can convey only an undivided interest therein. Park, 
Ine., v. Brinn, 502. 

In a suit for the specific performance of a contract to convey land, where the 
complaint alleges in detail a large number of receipts from defendant to plain- 
tiff, constituting written memoranda of the contract to convey, signed by 
defendant, there was error in allowing a motion to strike such allegations. 
Chason v. Marley, 738. 

Allegations of a complaint, in a suit for specific performance, detailing large 
numbers of payments and other matters wholly evidential or repetitious, are 
properly stricken on motion. Ibid. 


STATE. 


§ 1. Boards and Agencies Constituting State Agencies. 


The State Highway and Public Works Commission is an unincorporated 
governmental agency of the State and not subject to suit except in the manner 
expressly authorized by statute. Dalton v. Highway Coim,, 406. 


§ 2a. Action Against the State. 


A state cannot be sued in its own courts or elsewhere unless it has consented 
to such suit. by statutes or in cases authorized by provisions of the organic 
law, instanced by Art. III, Const. of U. S.; Art. IV, see. 9, Const. of North 
Carolina. Dalton v. Highway Com., 406. 

The special proceeding, provided by C. S., 38846 (bb) and 1716, is to furnish 
a procedure to condenin land for a public purpose and to fix compensation for 
the taking thereof and does not in any way authorize an action for breach of 
contract. Ibid. 

STATUTES. 


8 5a. General Rules of Construction. 


In dealing with a Federal law it is inenmbent upon the State courts fo apply 
the rules of construction obtaining in the Federal jurisdiction. Horton v. 
Wilson & Co., 71. 

Wisdom or impolicy of legislation is not a judicial question. The province 
of this Court ends when it interprets the legal effect of legislative enactments. 
Raleigh v. Bank, 286. 

As a rule, in determining the construction to be given legislative enactments, 
the courts are not controlled by what the Legislature itself apparently thought 
the proper interpretation, but the language employed, taken in connection with 
the context, the subject matter and the purpose In view, must be considered in 
order to ascertain the legislative intent. Job/d. 
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When the heading of a section is misleading or is not borne out by the 
explicit language of the statute itself, it may be disregarded; but, when the 
meaning is not clear or there is ambiguity, the heading, which the Legislature 
had adopted in enacting the statute, becomes important in determining the 
legislative intent. Jbid. 

The whole Revenue Act of 19389 and all of its parts are to be considered 
in part materia, and construed accordingly. Valentine v. Gill, Comr. of 
Revenue, 396. 

The Revenue Act of 1939, ch. 158, sec. 988, gives the Commissioner of Reve- 
nue the power to construe the said Act and such construction will be given due 
consideration by the courts, although it is not controlling. Ibid. 

Authority for an individual to sue an officer for money wrongfully detained, 
C. S., 354, and C. S., 357, allowing damages at twelve per cent on any such 
recovery, relate to the same subject matter, are part of one and the same 
statute, and must be construed together. S. v. Watson, 487. 

The different provisions of Public Laws of 1989, ch. 158, relative to granting 
license for the sale of beer and wine, are pari materia and must be read to- 
gether as one connected whole. McCotter v. Reel, 486. 

It is not the policy of the criminal law to make a person charged with crime 
the victim of ambiguities. Statutes levying taxes and statutes creating crim- 
inal offenses are subject to strict construction. 8S. v. Campbell, 828. 

Public Laws 1989, ch. 188, is regulatory, involving police ,:ower as well as 
taxing power, and the words, “tourist camp, cabin camp, tourist home, road- 
house, public dance hall, or other similar establishment,” in sec. 1, are quali- 
fied by the words “where travelers, transient guests, or other persons are or 
may be lodged for pay,” so that to convict a person of operating a “roadhouse” 
and impose the penalties of sec. 18, it must be shown that such person lodged 
or offered to lodge transient guests. Jbid. 


§ 5b. Construction in Regard to Constitutionality. 


The Legislature may set a time lock even for the sovereign; and the maxim 
nullum tempus oceurrit regi is not applicable to statutes which impose a limi- 
tation upon the exercise of powers granted municipalities for the enforcement 
of statutory liens of assessments for public improvements. Raleigh v. Bank. 
286. 


§ 5c. Special and General Statutes. 


The general rule is that when a statute creates a liability where none existed 
before and denominates its violation a misdemeanor, and prescribes remedies 
for its enforcement, such remedies are usually regarded as exclusive. E.wpressio 
unius est exclusio alterius. Moose v. Barrett, 524. 


§ 8. Criminal Statutes. 


It is not the policy of the criminal law to make a person charged with crime 
the victim of ambiguities. Statutes levying taxes and statutes creating crim- 
inal offenses are subject to strict construction. S. v. Campbell, 828, 

Public Laws 1989, ch. 188, is regulatory. involving police power as well as 
taxing power, and the words, “tourist camp, cabin camp, tourist home, road- 
house, public dance hall, or other similar establishment,” in sec. 1, are qualified 
by the words “where travelers, transient guests, or other persons are or may 
be lodged for pay.” so that to convict a person of operating a “roadhouse” and 
impose the penalties of sec. 13, it must be shown that such person lodged or 
offered to lodge transient guests. Ibid, 
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§ 1. Uniform Rule and Discrimination. 


There is no provision of the N. C. Constitution directly forbidding the Legis- 
lature to pass any law releasing or remitting taxes. Raleigh v. Bank, 286. 


§ 3a. Tax Rate. 

The total tax assessment by a county shall not exceed the constitutional 
limit for general purposes, except when levied for a special purpose and with 
the special approval of the General Assembly, by special or general act, N. C. 
Const., Art. V, sec. 6; and Cumberland County is authorized by the Act of 1923, 
now C. 8., 1297 (8%), to levy annually five cents only on the one hundred 
doliar valuation, for maintaining county homes for the aged and infirm and 
for similar purposes. Conceding that C. 8., 1297 (28), and C. 8., 18385, consti- 
tute special approval of the General Assembly for unlimited levy for a special 
purpose, they are general acts and conflict with the provisions of the later 
act of 1923. Rk. R. v. Cumberland County, 750. 


§ 18. Inheritance, Estate and Gift Taxes. 


The inheritance tax of the 19389 Revenue Act is not a tax on the property, 
but on the transfer of the property; and, while there must be an identity of 
the property, which is the subject of the transfer and claimed to be recur- 
rently taxed, to qualify for the exemption provided in sec. 12, the exemption 
is allowed only to the transferees as set out in secs. 8 and 4. Valentine v. 
Gill, Comr. of Revenue, 396. 

The exemptions from recurrent inheritance taxes within two years, allowed 
under sec. 12 of the Revenue Act of 1939, are applicable only to immediate 
current transfers of property upon which the tax is imposed; and the rela- 
tionship as set out in sees. 38 and 4 must exist between the transferee and the 
immediate decedent from whom the property has been received. Jbid. 

Where inheritance taxes, under the Revenue Act of 1989, are paid on prop- 
erty passing from a wife’s estate to her husband, who dies within less than 
two years thereafter leaving the same property to a sister of his deceased 
wife, a second inheritance tax must be paid thereon. Jbid. 

Where three donees have notice that the U. 8S. Commissioner of Internal 
Revenue has assessed against them a large gift tax liability, for the whole 
of which each is liable, and all file petitions with the Board of Tax Appeals 
for a redetermination of the deficiency, and pending a hearing, one of the 
donees secures an adjustment and, after notice to the others, who failed to 
appear and make defenses, pays the same, the donee so paying the entire 
assessment is entitled to contribution from the other two. Nebel v. Nebel, 676. 


§ 19. Property of State and Political Subdivisions. 

While the Constitution of North Carolina provides that property belonging 
to the State or to municipal corporations shall be exempt from taxation (Art. 
VY, sec. 5), assessments on public school property for special benefits thereto, 
caused by the improvement of the street on which it abuts, are not embraced 
within the prohibition, Raleigh v. Public School System, 316. 


§ 25. Valuation and Revaluation. 


Mandamus is a proper remedy to compel the North Carolina State Board of 
Assessment to perform a public duty of a ministerial nature imposed by statute 
—but not to control them in the exercise of any discretion. The assuming of 
jurisdiction for assessments over the railroad lines of common carriers and 
reporting to the several counties their quotas of valuation thereof may be 
regarded as ministerial duties. Warren v. Marwell, 604. 
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Where a railroad, under an order of the Interstate Commerce Commission, 
abandons its operations as a common carrier on a portion of its road, cancels 
its tariffs over same and thereafter does not operate over such portion of its 
line, except to haul away the serap as the roadbed is dismantled and salvaged, 
it ceases to be vested with a character which would bring it within the juris- 
diction of the State Board of Assessment for appraisal and taxation, C. S,, 
7971 (1938), et seq. Ibid. 


§ 40c. Foreclosure of Tax Lien. 


Where the judgment of foreclosure, in a tax suit, C. 8., 7990, authorized a 
sale, in default of payment of all taxes, etc., on or before sixty days from the 
date of the judgment, and the original sale was held within sixty days of such 
date and after two resales, the last of which was held more than three mouths 
after the date of the judgment, the sale was finally consummated, there was 
ample opportunity to redeem, and sale and confirmation are valid. Park, Ine., 
t. Brinn, 502. | 

In a suit to enforce a tax lien (C. 8., 7987) by foreclosure (C. S., 7990), 
where the affidavit, orders and notices appear sufficient in form to constitute 
service by publication upon all persons named therein, both adult and minors, 
their heirs and assigns, known and unknown, C. S., 484 (3) and (7), vet, 
minors. if any, must be represented by guardian, or guardian ad liten:, other- 
wise such minors are not bound by the judgments in the action. C. S., 451, 
452, 458, and Machinery Act of 1989, ch. 810, Art. NVII, sec. 1719 (e). Ibid. 

In the absence of fraud, or the knowledge of fraud, one who purchases at a 
judicial sale, or who purchases from one who purchased at such sale, is re- 
quired only to look to the proceeding to see if the court had jurisdiction of the 
parties and of the subject matter, and that the judgment on its face authorized 
the sale, Jbid. 

Where the record in a tax foreclosure proceeding shows an unknown party 
in interest, without evidence and finding that he left ne minor heirs and no 
other heirs not before the court, the judgment confirming the sale and deed to 
the purchaser are invalid as to the interest of any minor heirs of such party. 
loid. 

In an action to foreclose a tax lien on land. C. S.. 7990, the mere inadequacy 
of the price bid therefor is not sufficient to avoid the sale and cancel the deed 
to the purchaser, unless some element of fraud. suppression of bidding. or 
other unfairness in the sale appears. Duplin County v. Feectl, 531. 

In actions to foreclose liens for delinquent taxes or special assessments, the 
judgment obtained constitutes a lien fv rea and the owner of the property is 
not personally liable for the payment thereof, Aper v. Tenipieton, 645, 


§ 42. Tax Deeds and Titles. 

A person, under any legal or moral obligation to pay taxes, cannot by neg- 
lecting to pay the same and allowing the land to be sold in consequence of such 
neglect, add to or strengthen his title by purchasing at the sale himself, or by 
subsequently buying from a stranger who purchased at the sale. Stell ov. 
Trust Co. 550, 

TENANTS IN COMMON. 
§ 3. Title of Tenants. 

An exchange of deeds by tenants in common, where the purpose is clearly 
partition, does not create or confer upon the parties any new or different title; 
and where a husband, in such a partition, is made a joint grantee with his wife 
he acquires no title. Duckett v. Lyda, 356. 
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§ 4. Determination of Whether Tort Is Joint or Separable. 


In an action by a city, for contribution as joint tort-feasors, against defend- 
ants, alleging that a judgment was taken against the city, for injuries sus- 
tained by a pedestrian stumbling on a stake.on the property of defendants and 
very near, but not on, the city sidewalk, a demurrer to the complaint should 
have been sustained, as it discloses no actionable negligence against the city to 
which the conduct of defendants could have contributed. Charlotte v. Cole, 
106. 


§ 5. Liabilities of Tort-~-Feasor to Person Injured. 


The liability of joint tort-feasors to one who has sustained an injury through 
their common negligence is joint and several; and the injured party may sue 
either of them separately or any or all of them together, at his option. Char- 
nock v. Taylor, 360. 

In so far as plaintiff is concerned, when he has elected to sue only one of 
joint tort-feasors, the others are not necessary parties and plaintiff cannot be 
compelled to pursue them; nor can the original defendant avail himself of 
C. 8., 618, to compel plaintiff to join issue with a defendant he has elected not 
to sue. Original defendant cannot rely on the liability of the party brought in 
to the original plaintiff, but must recover, if at all, upen the liability of such 
party to him. Ibid. 


§ 6. Right to Contribution Among Tort-Feasors. 


Where a judgment has been obtained, arising out of a joint tort, and only 
one of the joint tort-feasors was a party and judgment against him alone, to 
enable such judgment debtor to recover, under C. S., 618, against the other 
joint tort-feasor, he must allege and prove, in an action de novo, the negli- 
gence of his alleged joint tort-feasor, the defendant, and his duty of contribu- 
tion. Charlotte v. Cole, 106. 

If there is no right of action in the sovereignty where the alleged tort 
occurred, there is none anywhere. Charnock v. Taylor, 360. 

Under the common law there is no right of action by one joint tort-feasor to 
enforce contribution from another, and Tennessee follows the common law. 
Ibid. 

It was not the purpose and it is not the effect of C. S., 618, to create a cause 
of action in contribution between joint tort-feasors when the lex loci delicti 
gives none. Ibid. 

In so far as plaintiff is concerned, when he has elected to sue only one of 
joint tort-feasors, the others are not necessary parties and plaintiff cannot be 
compelled to pursue them; nor can the original defendant avail himself of 
C. S8., 618, to compel plaintiff to join issue with a defendant he has elected 
not to sue. Original defendant cannot rely on the liability of the party brought 
in to the original plaintiff, but must recover, if at all, upon the liability of 
such party to him. Ibid. 

One of several defendants, in an action for wrongful death arising out of a 
joint tort, may have still another joint tort-feasor brought in and made a 
party defendant for the purpose of enforcing contribution, where plaintiff’s 
right of action against such other tort-feasor, originally subsisting, has been 
lost by the lapse of time. C. 8., 160. Godfrey v. Power Co., 647. 

In actions arising out of a joint tort, wherein judgment may be rendered 
against two or more persons who are jointly and severally liable, and not all 
of the joint tort-feasors have been made parties, those who are sued may at 
any time before judgment, upon motion, have the other joint tort-feasors 
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brought in and made parties defendant in order to determine and enforce 


contribution. 


Indeed, the right of contribution may be enforced after the 


liability to the injured party has been extinguished by payment of the judg- 
ment and its transfer to a trustee for the benefit of the paying judgment 
debtor. 

At common law no right of action existed between or among joint tort- 
feasors who were in pari delicto, so that the right necessarily depends upon 


the terms of the statute. 


I, 


II, 


MII, 


IV. 


VI. 


§ 4. 


C.8., 618. Ibid. 


C. S., 618. Ibid. 


TRIAL. 
Time of Trial, Notice, Preliminary 
Proceedings. 
4, Continuance. S. v. Lippard, 167; 


S. v. Farrell, 321; S. v. Rising, 


747. 


Order, Conduct, and Course of Trial. 


ii: 


Consolidation of actions for trial. 
Park, Inc., v. Brinn, 502, 


Reception of Evidence, 


14, 


15. 
Lis 


Objections and exceptions. S. v. 
Hunt, 173; Chesson v. Container 
Co., 378, 

Motions to strike out. S. v. 
Hunt, 173; S. v. Herndon, 208, 
Admission of evidence for re- 
stricted purposes. S, v. McKin- 
non, 160. 


Province of Court and Jury. 


19. In regard to evidence. S. v. 
DeGraffenreid, 461; Curlee v, 
Scales, 788. 

Nonsuit. 

22a. Consideration of evidence in 
general. Wingler v. Miller, 15; 
Ross v. Greyhound Corp., 239: 
Crone v. Fisher, 635; Ward v. 
Smith, 141; Gibbs v, Russ, 349%; 
Daughtry v. Daughtry, 528; 
Stell v. Trust Co., 550; In re 
Will of Evans, 206. 

22b, Sufficiency of evidence. Greg- 
ory v. Ins. Co., 124; Pappas v. 
Crist, 266; Sellers v. Harrelson, 
138; Lee v. Chamblee, 146; Gibbs 
v. Russ, 349; Peel v. Calais, 368; 
Smith v. Whitley, 534; Stell v. 
Trust Co., 550; Thompson ov. 
Davis, 792. 

23. Contradictions and discrepan- 


cies in evidence. Ward v. Smith, 
141; Bank v. Ins. Co., 390. 


Directed Verdict and Peremptory In- 
structions. 


27, 


In favor of defendant. Andrews 
v. Ins. Co., 683. Requisites and 
sufficiency in general. Ss. v. 
Utley, 89; S. v. Hunt, 173; S. v. 
Vicks, 384; McNeill v. MeNeill, 
178; S. v. Friddle, 258; S. v. 
Cameron, 464; S. v. Redfern, 


Continuance. 


The allowing or disallowing of a motion for a continuance is vested in the 
sound discretion of the trinl judge and his ruling thereon is not reviewable, 


561, Statement of evidence and 
explanation of law arising 
thereon. Byers v. Byers, 85; 
Cab Co. v. Sanders, 626; Baird 
v. Baird, 730. 


VII. Instructions. 


29a. 


2b, 


30, 


31. 


32, 


35. 


36. 


Form, requisites and sufficiency 
in general. S. v. Utley, 39; S. v. 
Hunt, 173; S. v. Vicks, 384; Mec- 
Neill v. McNeill, 178; S. v. Frid- 
dle, 258; S. v. Cameron, 464; 
S. v. Redfern, 561. 

Statement of evidence and ex- 
planation of law arising thereon. 
Byers v. Byers, 85; Cab Co. v. 
Sanders, 626; Baird v. Baird, 
730, 

Conformity to pleadings and 
evidence. Curlee v. Scales, 788. 
Expression of opinion by court. 
S. v. Lippard, 167; S. v. Auston, 


203; S. v. DeGraffenreid, 461; 
Thompson v. Davis, 792. 
Requests for instructions. Mc- 


Neill v. McNeill, 178; S. v. Frid- 
dle, 258; Woods v. Roadway Ex- 
press, 269; S. v. Cameron, 464. 
Statement of contentions and 
objections thereto. S. v. Cam- 
eron, 464; S. v. Rising, 747. 
Additional instructions and re- 
deliberation of jury. S. v. Hunt, 
173. 

Construction of instructions and 
general rules of review. Ibid; 
Woods v. Roadway Express, 269; 
S. v. Vioks, 384, 


VIII, Issues and Verdict. 


37, 
38, 


Form and sufficiency in general. 
Wingler v. Miller, 15. 


Conformity to pleadings and 
evidence. Abrams v. Ins. Co,, 
500. 


Motions After Verdict. 


49, 


52. 


54, 


Motions to set aside as being 
against weight of evidence. 
Francis v. Francis, 401. 
Agreements and waiver of jury 
trial. Chesson v. Container Co., 
378, 

Findings and judgment. Fish 
v. Hanson, 1438; S. v. Griggs, 279. 
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where there is no manifest abuse of such discretion. S. v. Lippard, 167; S. v. 
Farrell, 321; S. v. Rising, TAT. 

Where a criminal prosecution is continued to the next regular term and prior 
thereto called for trial at a special term, there is no error for the court to 
refuse a continuance to such regular term, on the ground of the unavoidable 
absence of a material expert witness for defense, it appearing that the solicitor 
agreed not to offer evidence on the facts, which it was alleged would be denied 
by such absent witness. S. v. Rising, TAT. 


§ 11. Consolidation of Actions for Trial. 


Where actions are pending in the same court, at the same time, between the 
same parties and involving substantially the same facts, they may be consoli- 
dated. This principie applies to tax foreclosure suits. C. S., 7987, 7990. Park, 
Inc., v. Brinn, 502. 


§ 14. Objections and Exceptions. 


In a criminal prosecution objections to the evidence of State’s witness must 
be made to questions at the time they are asked and to answers when given. 
Objections not so taken in apt time are waived. S. v. Hunt, 178. 

In a trial before a referee, where by written stipulation counsel on both 
sides agreed, in lieu of offering oral evidence, that the stenographer’s transcript 
of the sworn testimony of the witnesses at a previous trial of the case in the 
Superior Court, together with exhibits, should constitute the evidence before 
the court, there was no error, when this evidence was subsequently offered 
before a jury, for the court to decline to rule on the objections interposed 
when the evidence was originally offered, it appearing from the record that 
the only objections originally interposed were to testimony which was ¢com- 
petent. Chesson v. Container Co., 378. 


§ 15. Motions to Strike Out. 


A motion to strike out testimony, to which no objection was aptly made, is 
addressed to the discretion of the trial judge, and his ruling, unless abuse of 
discretion appears, is not subject to review on appeal. S. vw. Hunt, 173; S. v. 
Herndon, 208. 


§ 17. Admission of Evidence for Restricted Purposes. 


Where evidence, admissible only for the purpose of attacking the credibility 
of a witness, is admitted generally without objection, there is no error in the 
court’s failure to so restrict its use. Rule 21, Rules of Practice in the Supreme 
Court. S. v. McKinnon, 160. 


§ 19. In Regard to Evidence. 


The trial court shall not intimate or give an opinion to the jury whether a 
fact has been fully or sufficiently proved, this being the true province of the 
jury. S. v. DeGraffenreid, 461. 

It is the prerogative of the court to supervise and control the introduction 
of testimony, and when a question arises as to whether evidence was offered 
and admitted, it is the duty of the judge to decide. Curlee v. Scales. 788. 


§ 22a. Consideration of Evidence, in General. 


On motion for judgment of nonsuit the evidence is taken in the light most 
favorable to plaintiffs, who are entitled to the benefit of every reasonable 
intendment upon the evidence and every reasonable inference to be drawn 
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therefrom. Wingler v. Miller, 15; Ross v. Greyhound Corp., 239; Crone v. 
Fisher, 635. 

A motion to nonsuit tests the sufficiency of the evidence to carry the case to 
the jury and support a recovery. The question thus presented is a question of 
law and is always to be decided by the court. C. S., 567. Ward v. Smith, 141. 

A refusal to admit competent evidence, which, when considered with all the 
other evidence, fails to make out a case for the jury. is harmless error. The 
burden is on the appellant, not only to show error, but prejudicial error. Gibbs 
v. Rugs, 849, 

When the only defendants, who have any interest adverse to the plaintiff. 
move for judgment of nonsuit, C. 8., 567, which is granted, objection and 
exception thereto, upon the theory that only some of defendants lodged the 
motion, are untenable. Daughtry v. Daughtry, 528. 

Upon a motion for judgment as of nonsuit, C. S., 567, at the close of all the 
evidence, the court will consider only the evidence which tends to support 
the plaintiff’s claim. Stell v. Trust Co., 550. 

In proceeding to caveat a will motions as of nonsuit or requests for direction 
of a verdict on the issues will be disallowed. Ju re Will of Evans, 206. 


§ 22b. Sufficiency of Evidence. 


In considering a motion for nonsuit after all the evidence of both sides, the 
defendant’s evidence unless favorable to the plaintiff, is not to be taken into 
consideration, except when not in conflict with plaintiff's evidence, it may be 
used to explain or make clear that which has been offered by plaintiff. Gregory 
au, Ins. Co., 124: Pappas v. Crist, 265. 

In an action by plaintiffs to have a tax deed to the feme defendant Harrel- 
son set aside as fraudulent or to have grantee declared a trustee, where the 
evidence tended to show that the Harrelsons were plaintiffs’ rental agents and 
as such allowed the property to be sold for taxes and feme defendant Harrel- 
son bought same at tax sale and sold parts thereof to the other defendants, 
one of them paying a consideration and the others none, juclgment of nonsuit 
was proper as to the purchaser who paid a consideration, and improper as to 
all other defendants. Sellers v. Harrelson, 138. 

In a suit on a note, which appears to be under seal with defendant and 
another as joint makers or joint obligors, plaintiff makes out a prima facie 
case by offering the note, and motion for nonsuit should have been denied. 
Lee v. Chamblec, 146, 

Where the only evidence to sustain the cause of action alleged by plaintiff 
is incompetent, but erroneously admitted. and an appeal is taken by defendant 
from the refusal of judgment of nonsunit thereon. this Court will not overrnie 
the trial court and grant the nonsuit. Gibbs v. Russ, 849. 

In a petition for partition, converted into an action in ejectment by defend- 
ants’ plea of sole seizin, where a common source of title is admitted and the 
deseription, in the deed relied upon by defendants, does not sufficiently identify 
the locus fh quo as a part of the land conveyed, without resort fo evidence 
dehors the deed of defendant, a judgment of nonsuit as to plaintiff is erroneous. 
Peel v. Calais, 368. 

Where plaintiff was injured in an aeroplane crash, the pilot being negligent 
in not having a license, there is no evidence that this negligence was the proxi- 
mate cause of the injury. the doctrine of res ipsa loquitur does not apply, and 
judgment as of nonsuit was proper. C. S.. 567. Smith «. Whitley. 584. 

In a suit by plaintiff. grantor and debtor in a deed of trust on land, against 
defendants, holders of the debt. for an accounting, upon motion for nonsuit at 
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the close of all the evidence, which tended to show that plaintiffs rented the 
lands and the rents were paid to the said holders of the debt to be applied 
to the debt and interest and taxes, the said holders of the debt allowing the 
property to be sold for taxes and becoming the purchaser at the tax sale, if 
was error for the court to alow the motion, on the ground of (1) laches or 
(2) adverse possession wider a valid tax deed. Stell v. Trust Co., 3050. 

Where plaintiff and two of defendants, in forming a partnership, agreed to 
purchase a certain lot, title to be taken in the name of the partners, and 
plaintiff paid one-third of the down payment to one of defendants, who with 
the other defendant was to take care of the balance, and the defendant to 
whom the money was paid took title to the property in himself and his wife. 
without the knowledge of the other partners, there is evidence of a parol trust 
and motion for judgment as of nonsuit was properly overruled. Thompson 
ut. Davis, TO2. 


§ 23. Contradictions and Discrepancies in Evidence. 


Kquivoeations, discrepancies, and contradictions in plaintiff’s evidence affect 
its credibility only and do not justify withdrawing the evidence from the jury. 
Ward v. Smith, 141; Bank v. Ins. Co., 390. 


§ 2%c. Directed Verdict in Favor of Defendant. 


Where plaintiff’s evidence is positive on the vital question involved upon his 
direct examination and on cross-examination ambiguous, but not diametrically 
apposed to that on his examination-in-chief, the defendant is not entitled. on 
plaintiff’s evidence. to a directed verdict. Andrews v. Ins. Co, 583. 


§ 29a. Form, Requisites and Sufficiency in General. 


A charge is to be construed contextually and not by detaching clauses from 
their appropriate setting. S. v, Utley, 89; S.v. Hunt, 1738; S. v. Vieks, 384. 

A judge in his charge to the jury should present every substantial and 
essential feature of the case embraced within the issues and arising on the 
evidence and this without any special prayer for instructions, which is only 
necessary in reference to subordinate matters. C. S., 564. WeNeill ev. MeNeill, 
178. 

The judge. in his charge to the jury. should segregate the material facts of 
the case, array the facts on both sides, and apply the pertinent principles of 
law to each, so that the jury may decide the case aceording to the credibility 
of the witnesses and the weight of the evidence. C.S., 564. S. v. Friddle, 258. 

The court is not required to charge on a subordinate feature of the case in 
the absence of a request therefor at the proper time. S. v. Cameron, 464. 

Since the charge should be considered contextually, it is not essential that 
the court charge the jury as to the law in connection with each contention of 
the parties. The better rule is for the court to give (1) a summary of the 
evidence: (2) the contention of the parties: and (3) an explanation of the law 
arising on the facts. S. v. Redfern, 561. 


8 29b. Statement of Evidence and Explanation of Law Arising Thereon. 


Expressions in an opinion are to be interpreted in connection with the fac- 
tual situation under review. Byers v. Byers, So. 

When the court undertakes to charge the jury upon a particular phase of 
the evidence. it must state the law applicable to the respective contentions of 
each party thereupon. Cab Co. v. Sanders, 626. 
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An exception to the court’s charge, that it failed to state in a plain and 
correct manner the evidence and law arising thereon as provided in C. S., 564, 
is a broadside exception and presents no question for decision. Baird v. 
Baird, 7380. 


§ 30. Conformity to Pleadings and Evidence. 


Where the court in its charge submits to the jury for their consideration 
facts material to the issue, which were no part of the evidence offered, there 
is prejudicial error. Curlee v. Seales, T88. 


§ 31. Expression of Opinion by Court. 


A statement of the court, made prior to the time the case was called for 
trial, indicating that he would not try the case until defendants were appre- 
hended, does not violate the statute (C. 8., 564), since this statute relates only 
tou the expression of opinion during the trial of the case. S. v. Lippard, 167. 

NO judge at any time during the trial of a cause is permitted to cast doubt 
upon the testimony of a witness or to impeach his credibility. The cold neu- 
trality of an impartial judge should constantly be observed, as the slightest 
intimation from the bench will always have great weight with the jury. C. S8., 
v64. S. v. Auston, 208. 

The trial court shall not intimate or give an opinion to the jury whether a 
fact has been fully or sufficiently proved, this being the true province of the 
jury. S. v. DeGraffenreid, 461. 

The use of the formula “the evidence tends to show” is not an expression of 
opinion upon the evidence in violation of .C. 8., 564. Thompson v. Davis, 792. 


§ 32. Requests for Instructions.. 


A judge in his charge to the jury should present every substantial and essen- 
tial feature of the case embraced within the issues and arising on the evidence 
and this without any special prayer for instructions, which is only necessary 
in reference to subordinate matters. C. S., 564. MeNeill v. McNeill, 178; 
S. wv. Friddle, 258. 

If a litigant desires a fuller or more detailed charge by the court to the jury, 
it is incumbent upon him to ask therefor by presenting prayers for special 
instructions. Woods v. Roadway Eepress, Inc., and Swann v. Roadway Ex- 
press, Inc., 269. 

The court is not required to charge on a subordinate feature of the case in 
the absence of a request therefor at the proper time. S. v. Cameron, 464. 


§ 33. Statement of Contentions and Objections Thereto. 


On a criminal prosecution, objections to the court’s statement of the conten- 
tions of the State and the defendant, in its charge to the jury. will not be 
sustained, where no unfairness appears therein and the contentions as stated 
were predicated on reasonable deductions from the evidence. S. v. Cameron, 
464, 

While the judge was stating the contentions of the parties in a criminal case. 
objection was made by defendant that a certain witness did not testify as 
stated by the court and the court at once instructed the jury that they were 
to be governed by their own recollection of what the witness said, there is no 
reversible error. Ibid. 

Exceptions to the court’s statements of the evidence are untenable, where it 
does not appear in the record that the alleged errors were called to the atten- 
tion of the court in time to make correction. 8S, v. Rising, 747. 
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8 35. Additional Instructions and Redecliberation of Jury. 

Where the court charged the jury that they might convict defendants of 
rape, or of the lesser degrees thereof, as they should find from the evidence, 
failing to state. as to one defendant, thar they might also find him “not guilty.” 
and the court thereafter reealled the jury and again clearly instructed the 
jury that they might find defendants “not guilty.” in terms which could not 
have been misunderstood, no prejudicial error is made to appear. S. vu. Alunt, 
173. 


§ 36. Construction of Instructions and General Rules of Review. 

Where the court charged the jury that they might convict defendauts of 
cape, or of the lesser degrees thereof, as they should find from the evidence, 
failing to state, ax to one defendant, that they might also find him “not guilty.” 
and the court thereafter recalled the jury and again clearly instructed the 
jury that they might find defendants “not guilty.’ in terms which could not 
have been misunderstood, no prejudicial error is made to appear. S.v. Hunt. 
173. 

Irrors in the court’s charge, on an issue answered in favor of the party who 
makes the exceptive assiguments of error, are harmless. To be reversible, the 
error must be material and prejudicial to appellant’s rights. Woods tv. Road- 
away Hepress, Inc., and Siwann cv. Roadicay Eapress, Inc., 269. 

Where the court, at the time testimony is withdrawn, definitely instructs 
the jury not tu consider same, there is a presumpfion on appeal that the jury 
obeyed such instruction, unless prejudice appears or is shown by appellant, on 
whom the burden rests. S. uv. Vicks, 8384 


§ 37. Form and Sufficiency in General. 

Where a stipulation is entered into by counsel for plaintiffs and defendants 
that only one issue may be submitted to the jury and the parties waive the 
submitting of any other issue, on appeal the Court’s consideration is limited to 
those exceptions and assiguments of error bearing on the single issue submitted 
by consent. Wingler v. Miller, 15. 


§ 38. Conformity to Pleadings and Evidence. 


In an action to recover under the terms of a life insurance policy, where 
plaintiff also alleges a wrongful cancellation of the policy, such allegation is an 
additional cause of action and, defendant admitting the cancellation, it was 
error for the trial court to refuse to submit an issue on the question of such 
cancellation. Abrams v. Ins. Co., 500. 


§ 49. Motions to Set Aside Verdict as Being Against Weight of Evidence. 


The allowance or denial of a motion to set aside the verdict, on the ground 
of an excessive recovery, is within the sound discretion of the trial judge. 
Francis v. Francis, 401. 


§ 52. Agreements and Waiver of Jury Trial. 


While the ancient mode of trial by jury has been preserved in our present 
Constitution, Art. I, sec. 19, the right in civil cases may be waived (Art. IV, 
sec. 18), and in reference cases the failure to except to the findings of the 
referee or properly to preserve the right to jury trial has been uniformly held 
to constitute a waiver. Chesson v. Container Co., 378. 
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§ 54. Findings and Judgment. 


Findings of fact by the court, when a jury trial has been waived by consent, 
will not be disturbed on appeal, if based upon competent evidence. C. 8., 569. 
Fish v. Hanson, 148. 

Where the court below in denying a motion made no findings of fact on the 
point involved, but there was evidence to support the ruling and no request 
was made that the facts be found, it will be presumed on appeal that the court 
found sufficient facts to support its conclusions. S. v. Griggs, 279. 


TRUSTS. 
§ 1b. Parol Trusts. 


The section of the English statute of frauds relating to parol trusts has not 
been enacted in North Carolina and our present statute, G. S., 22-2, has no 
application to such trusts and does not prohibit their establishment by parol 
evidence. And such proof is not a violation of the rule prohibiting parol evi- 
dence to contradict, alter or explain a written instrument. Trompson v. Davis, 
792. 

The fact that the title is an estate by the entireties presents no obstacle to 
the enforcement of the equity of a parol trust, if properly shown to exist. 
Ibid. 

While the evidence to establish a parol trust must be clear, strong and con- 
vincing, it is the province of the jury to say whether it is of that nature. Jbdid. 

Where plaintiff and two of defendants, in forming a partnership, agreed to 
purchase a certain lot, title to be taken in the name of the partners, and plain- 
tiff paid approximately one-third of the down payment to one of defendants, 
who with the other defendant was to take care of the balance, and the defend- 
ant to whom the money was paid took title to the property in himself and his 
wife, without the knowledge of the other partners, there is evidence of a parol 
trust and motion for judgment as of nonsuit was properly overruled. Ibid. 

In a suit to impress realty with a parol trust in favor of a partnership, there 
is no reversible error in the admission of evidence of the partnership affairs, 
occurring after a reference for an accounting, showing that profits were used 
to enhance the value of the realty in question and that rents from such realty 
went into the partnership fund. Ibid. 

In a suit to impress realty with a parol trust for the benefit of a partnership, 
where proper instructions have been given, there is no error in the submission 
of the issue, “Do defendants (naming them) hold the legal title to the prop- 
erty described in the complaint as trustees for the partners (naming them) ?” 
Ibid. 


§ id. Charitable Trusts. 


Where testator devised realty to his wife and another for life, remainder to 
plaintiff, a charitable corporation, to apply. after paying upkeep, to its mainte- 
nance, but should plaintiff refuse this gift or reject it, then to testator’s heirs. 
and life tenants, who are now dead, allowed the property to deteriorate and 
some of it burned, all without action for waste by plaintiff, who has sold and 
leased some of the property and contracted to sell the remainder, there is no 
forfeiture, abandonment, refusal or rejection of the property. The gift is not 
a charitable trust but is a fee simple remainder, subject to reverter upon a 
failure to accept or a rejection after acceptance. Ozford Orphanage v. Kit- 
trell, 427. 
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§ 15. Acts and Transactions Creating Resulting or Constructive Trusts. 


In an action by plaintiffs to have a tax deed to the feme defendant Harrel- 
Son set aside as fraudulent or to have grantee declared a trustee, where the 
evidence tended to show that the Harrelsons were plaintiffs’ rental agents and 
as such allowed the property to be sold for taxes and feme defendant Harrel- 
son bought same at tax sale and sold parts thereof to the other defendants, one 
of them paying a consideration and the others none, judgment of nonsuit was 
proper as to the purchaser who paid a consideration, and improper as to 
all other defendants. WSellers v. Harrelson, 188. 


UTILITIES COMMISSION. 
§ 4. Appeal. 

The jurisdiction of the courts over regulations for “public convenience and 
necessity,’”’ made by State administrative bodies, in accordance with statutes, 
is neither original nor wholly judicial in character, and it is not the intent of 
such statutes that the public policy of the State shall be fixed by a jury. 
Utilities Commission v. Trucking Co., 687. 

While on appeal from the Utility Commission to the Superior Court the 
provision of the statute has been interpreted to mean that the trial shall be 
de novo, it also provides that the decision or determination of the Commission 
“shall be prima facie Just and reasonable.” C.S8., 1098. Ibid. 

Where on petition of an interstate trucking company, operating across the 
State, to the Utilities Commission for the privilege of intrastate business on 
part of its nes, the Commission finds, on competent evidence, that the present 
intrastate carriers maintain sufficient schedules to meet the transportation 
needs of the territory involved, on appeal to the Superior Court, there being 
no showing sufficient to overcome the “prima facie Just and reasonable” dispo- 
sition of the matter by the Commission, judgment as of nonsuit was proper. 
Ibid. 

As a general rule, where a matter is committed to an administrative agency. 
one, who fails to exhaust the remedies provided before such agency and by 
appeal, will not be heard in equity to challenge the validity of its orders. 
Warren vu. R. R., 848. 

VENUE. 
§ 2a. Residence of Parties. 

If an action be one in which the recovery of personal property is not the 
sole or chief relief demanded. it is not removable to the county in which the 
personal property is located: but, if the recovery of specific personal property 
is the principal relief sought, the action is removable to the county where the 
property is situated. C. S., 463 (4). Chevrolet Co. v. Cahoon, 375. 

Where plaintiff brings an action in the county of his residence, based upon a 
note secured by a chattel mortgage on an automobile, against three defend- 
ants, two of whom executed the said note and mortgage and are residents of 
another county, and the third defendant, who has possession of the car, is a 
resident of a third county, the chief relief sought is the collection of the debt 
and a claim and delivery for the car is only ancillary, so that the action 
should not be removed. Ibid. 
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§ 1. Riparian Rights in General. 

A riparian proprietor who owns no part of the bed of navigable waters has 
no several and exclusive fishery therein. Hampton vc. Pulp Co., 535. 

The public has a common right to fish in all navigable waters, provided that 
right is exercised with due regard for the rights of others. Ibid. 


§ 13. Determination of Whether Waters Are Navigable. 


The Roanoke River, at the place of controversy, is a navigable stream. 
Han pton v«. Pulp Co., 535, 


§ 14. Rights of Public and Riparian Owners. 

A riparian proprietor who owns no part of the bed of navigable waters has 
no several and exclusive fishery therein. Hampton v. Pulp C9., 535. 

The public has a common right to fish in all navigable waters, provided that 
right is exercised with due regard for the rights of others. Ibid. 


WILLS. 
§ 138. Revocation by Testator. 


The fact that a will was executed in duplicate does not alter the rule that 
a will left in the custody of the testator, which cannot be found after his death, 
is presumed to have been intentionally destroyed by him animo revocandi. 
This presumption is of fact and may be rebutted by evidence. Jn re Will of 
Wall, 591, 


§ 16b. Proof of Will and Probate Proceedings. 

The rule generally followed by the courts, where the probate of duplicate 
wills has been considered, is that, where the duplicate copy retained by the 
testator is not produced or its absence satisfactorily accounted for, the other 
copy may not be admitted to probate. Jn re Will of Wall, 591. 

The fact that a will was executed in duplicate does not alter the rule that 
a will left in the custody of the testator, which cannot be found after his death, 
is presumed to have been intentionally destroyed by him animo revocandi. 
This presumption is of fact and may be rebutted by evidence. Jbid. 


§ 22. Burden of Proof. 

The intent of the testator, as expressed in the will, “taking it by its corners,’ 
is the “Polar star” guiding the Court in arriving at the proper construction of 
the language used. Generally two presumptions prevail—{(1) against intes- 
tacy; and (2) in favor of the first taker. Trust Co. v. Miller. 1. 

Upon filing a caveat to a will the burden of showing reversible error is upon 
caveators, and verdict and judgment will not be set aside for harmless error 
or for mere error and no more, To accomplish this result, it must appear not 
only that there is error, but also that it is material and prejudicial, amounting 
to a denial ef some substantial right. Im re Will of Cooper, 384. 

The fact that a will was executed in duplicate does not alter the rule that a 
will left in the custody of the testator, which cannot be found after his death, 
is presumed to have been intentionally destroyed by him animo revocandi. 
This presumption is of fact and may be rebutted by evidence. In re Will of 
Wall, 591. 
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§§ 23b, 23c. Evidence on Issue of Mental Capacity: Evidence of Fraud, 
Duress or Undue Influence. 


In certain known and definite fiduciary relations, if there be dealing between 
the parties, on complaint of the party in the power of the other, the relation 
of itself. and without other evidence, raises a presumption of fraud as a matter 
of law, which annuls the act unless such presumption be rebutted by proof that 
no fratd was committed, and no undue influence or moral duress exerted. 
Among these relations are (1) trustee and cestui que trust; (2) attorney and 
client; (8) mortgagor and mortgagee: (4) guardian and ward; and (5) prin- 
cipal and agent. MeNeill v. MeNeill, 178. 

Provisions of a will, and recitals in other writings, may be considered by a 
jurys in connection with other evidence, as bearing on the issue of mental 
capacity and undue influence. Jbid. 


§ 24. Sufficiency of Evidence and Nonsuit. 


Upon caveat to a will and issue of devisavit vel non, where there is no con- 
flict in the testimony as to the due execution of the paper writing as a will and 
no evidence of undue influence or mental incapacity. it is not error for the 
eourt to charge the jury to answer the issue in the athrmative. should they 
find, by the greater weight of the evidence, the facts to be as testified to by 
the witnesses and as shown by the documentary evidence, Jn re Will of Evans, 
206. 

In proceeding to caveat a will motions as of nonsuit or requests for direction 
of a verdict on the issues will be disallowed. Jbid. 


§ 25. Instructions. 


In an action to set aside deeds and issue of devisavit vel non, where the 
evidence showed that, at the time of the execution of the instruments. the 
grantee in the deeds and the executor and principal beneficiary in the will 
was the agent of grantor and testatrix and in full charge of her business 
affairs, it was reversible error for the court to fail to charge that sueh circum- 
stances create a strong suspicion of fraud and undue influence and the law 
casts upon such grantee and principal beneficiary the burden of remoying such 
suspicion by offering proof that the instruments in question are the free and 
voluntary act of the maker. MeNeill vu. McNeill, 178. 

Where, in an action to set aside deeds and issues of dcevisavit vel non, con- 
solidated for trial, the judge charged the jury that recitals in the deeds and in 
the will were some evidence of mental capacity, it was error for the court, 
upon proper prayer of caveators and those attacking the deeds, to refuse to 
instruct the jury that, if they were satisfied from the evidence that grantor 
and testatrix did not give directions for the recitals in the deeds and will. then 
such recitals would not be evidence of mental capacity. Jbid. 

Upon caveat to a will and issue of devisavit vel non, where there is no con- 
flict in the testimony as to the due execution of the paper writing as a will 
and no evidence of undue influence or mental incapacity, it is not error for the 
court to charge the jury to answer the issue in the affirmative, should they 
find, by the greater weight of the evidence, the facts to be as testified to by the 
witnesses and as shown by the documentary evidence. In re Will of Evais, 
206. 


§ 27. Verdict and Judgment. 


In proceedings to caveat a will motions as of nonsuit or requests for direc- 
tion of a verdict on the issues will be disallowed. In re Will of Evans, 206. 
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The policy of the law will not permit an issue of devisavit vel non to be 
determined by the consent of the parties thereto, where some of them are 
infants. Butler v. Winston, 421. 


§ 31. General Rules of Construction. 


The intent of the testator, as expressed in the will, “taking it by its corners,” 
is the “Polar star” guiding the Court in arriving at the proper construction 
of the language used. Generally two presumptions prevail—(1) against intes- 
tacy: and (2) in favor of the first taker. Trust Co. v. Miller, 1. 

The intention of the testator need not be declared in express terms in the 
will, but it is sufficient if the intention can be clearly inferrec| from particular 
provisions of the will, and from its general scope and import. TJbid. 

The cardinal principle in the interpretation of wills is to discover the intent 
of the testator, looking at the instrument from its four corners, and to give 
effect to such intent, unless contrary to some rule of law or at variance with 
publi¢ policy. Williams v. Rand, T3834. 

In construing a will, the entire instrument should be considered; clauses 
apparently repugnant should be reconciled; and effect given where possible to 
every clause or phrase and to every word. And words should be given their 
primary or ordinary meaning. Ibid. 

It is permissible, in order to effect a testator’s intention or to ascertain his 
intention, for the court to transpose words, phrases, or clauses: and the court 
may disregard or supply punctuation. Jbid. 

Even words, phrases and clauses will be supplied, in the construction of a 
will, when the sense of the phrase or clause in question, as collected from the 
context, manifestly requires it. Jbid. 


§ 82. Presumption Against Partial Intestacy. 


Generally two presumptions prevail—(1) against intestacy; and (2) in favor 
of the first taker. Trust Co. v. Miller, 1. 


§ 38c. Vested and Contingent Interests and Defeasible Fees. 


Cross remainders are implied in a will where there is a gift for life on in 
tail to two or more persons as tenants in common, followed by a gift over of 
all property at once. Cross executory limitations apply to personal property 
like cross remainders to realty and both prevent a chasm or hiatus in the 
limitation. Trust Co. v. Miller, 1. 

Where real and personal property is left by will in trust for two grand- 
children until they reach the age of 35 years, when the principal is to be given 
them, with the provision that should they not live and not have bodily heirs 
the property shall go to other named persons, upon the death of one of the 
grandchildren, without issue and before reaching 35 years of age. his part of 
the trust goes to the surviving grandchild under the terms of the will. Jbdid. 

Where testator devised realty to his wife and another for life, remainder to 
plaintiff, a charitable corporation, to use and apply after paying upkeep, to its 
maintenance, but should plaintiff refuse this gift or reject it, then to testator’s 
heirs, and life tenants, allowed the property to deteriorate and some of it 
burned, all without action for waste by plaintiff. who has sold and leased some 
of the property and contracted to sell the remainder, there is no forfeiture, 
abandonment, refusal or rejection of the property. The gift is not a charitable 
trust but is a fee simple remainder, subject to reverter upon a failure to accept 
or a rejection after acceptance. Oxford Orphanage wv. Kittrell, 427. 
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§ 33d. Estates in Trust. 


Cross remainders are implied in a will where there is a gift for life on in 
tail to two or more persons as tenants in common, followed by a gift over of 
all property at once. Cross executory limitations apply to personal property 
like cross remainders to realty and both prevent a chasm or hiatus in the 
limitation. Trust Co. v. Miller, 1. 

Where real and personal property is left by will in trust for two grand- 
children until they reach the age of 35 years, when the principal is to be given 
them, with the provision that should they not live and not have bodily heirs 
the property shall go to other named persons, upon the death of one of the 
grandchildren, without issue and before reaching 85 vears of age, his part of 
the trust goes to the surviving grandchild under the terms of the will. J06td. 


§ 34. Designation of Devisees and Legatecs and Their Respective Shares. 


By the use in a will of the words: “To my beloved brother, W. K. Rand, 
Durham, N. C., I bequeath my interest in ‘Apt. House,’ 125 Bloodworth St., 
Raleigh, N. C.—also % stock in Carolina Power & Light Co. after burial 
expenses—and putting plot in Oakwood Cemetery in perpetual care, the re- 
mainder, if there should be any, to be equally divided among the other brothers 
and sister (Mrs. Eugene Anderson),”’ the testatrix clearly intended to give her 
interest in the apartment house and also 14% of all of her stock in the company 
named to her brother W.; and the remainder of the stock in said company, if 
there should be any after burial expenses and putting the cemetery plot in 
perpetual care, to be equally divided among her other brothers and sister, 
Mrs. E. A. Williams v. Rand, 734. 
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(For convenience in annotating.) 
SEC. 


09, 60. Referred to. Smith v. Smith, 438. 


135. Gives Superior Courts original. concurrent jurisdiction with probate 
courts fo require accounting by executors, administrators. collectors 
and guardians, and a surety on the bound may maintain such action. 
Casualty Co. v. Lawing, 8; & v. Griggs. 279. 


160. Actions for wrongful death not necessarily in jurisdiction of Industrial 
Commission, under Workmen’s Compensation Act. Barber v. Minges, 
213; a joint tort-feasor, who has been sued for wrongful death, may 
have another joint tort-feasor made a party for contribution even 
after plaintiff’s right of action against such new party has been lost by 
lapse of time. Godfrey v. Power Co., 6A4T. 


182 et seg. Abandonment of child by parent dispensed with such parents’ 
consent to adoption before repeal of this section. DLocke vy. Merrick, 
799, 

sot. Provides a remedy for an individual against an officer for a fund due 
or for an injury done. S. v. Watson, 4837; as a public officer’s bonds- 
man, a surety company is liable hereunder for his misconduct. S. tv. 
Swanson, 442. 

dot and 3857. In pari materia and must be construed together. S. v. Watson. 
437. 

356. Referred to. WS. v. Watson, 487. Motion for summary judgment against 
officer. S. v. Sawyer, 102, 

397. Whether clerk of Superior Court entitled to benefits hereunder in suit 
against his predecessor, not decided. S. v. Watson, +37. 


420. Notwithstanding this section, it has been uniformly held that no statute 
of limitations runs against the State, unless it is expressly named 
therein. Raleigh v. Bank, 286. 

426. Except in trials of protested entries, title presumed out of State. Ward 
ve. Smith, 141. 

428. Adverse possession under as to mineral rights. Vanee v. Guy, 409. 
Deed of gift not registered in two years is void and is not color of 
title. Winstead v. Woolard, 814. 

428-480. Possession for seven years under color or twenty years withont 
color sufficient. Ward wv. Smith, 141. 

430. Deed of gift retaining life estate in grantor, confers no right of posses- 
sion in grantee during life of grantor. Winstead v. Woolard, 814. 

437 (2). Sealed instruments against principals barred only after ten years, 
Lee v. Chamoblec, 146. 

437 (3). Refers to actions to foreclose, Ralcigh v. Bank, 286. 

441. Note under seal repels three-year statute of limitations. although three- 
year statute applies to sureties. Lee v. Chamblee, 146. 

441 (9). Suit for fraud of agent allowing tax sale of land instituted within 
three years of discovery of sale. Small v. Dorsett, 754. 


451-452. Minors, defendants in tax foreclosure suits, must be represented by 
guardians. Park, Ine. uv. Brinn, 502. 
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SEC. 

463 (4). Where recovery of personalty is not the sole or chief relief sought, 
the action is not removable to the county where the personalty 1s 
located; otherwise where such recovery is the principal relief de- 
manded. Chevrolet Co. v. Cahoon, 375, 


476. Summons in civil action must be served within ten days, or alias or 
pluries issued: otherwise it is valid. Green v. Chrismon, 724. 


480. Summons not served in ten days must be returned and alias or pluries 
issued to avoid discontinuance, Ibid. 


481. Process must be kept alive by alias or pluries summons to avoid dis- 
continuance. Ibid. 

484, Strictissimi juris applies to substituted service. Southern Mills, Inc., 
vr. Armstrong, 495. To make such service valid on nonresident, he 
must have property here and the subject of suit must be within the 
jurisdiction and under control of the court. Jbid. Minors made par- 
ties by publication must be represented by guardians, Park, Jnec., v. 
Brinn, 502. 

490. Party, who initiated proceeding in juvenile court and who was present 
at hearing, cannot complain of his failure to sign petition. In re 
Prevatt, 838. 


491 (a), (bd). Substituted service of process under these sections, as 
amended by Public Laws 1941, ch. 36, must be as specifically required. 
Propst v. Trucking Co., 490. 

491 (c}. Referred to. Ibid. 


506. Means that complaint shall contain material, essential and ultimate 
facts. Chason v. Marley, T38. 


507. If defect or demurrer is only a misjoinder of causes, the court will order 
the actions Separated under C. §8., 516; but where there is misjoinder 
of both causes and parties, this cannot be done. Southern Mills, Ine., 
v. Yarn Co., 479. 


d11. Demurrer is to test sufficiency of pleading and admits factual aver- 
ments, relevant and well stated, but not inferences of law. Jns. Co. 
u. Stadiem, 49. Plea in bar not overthrown by demurrer. Byers t. 
Byers, 8), General demurrer overruled if any count states a cause 
of action. Pharr v. Pharr, 115: demurrer to complaint is not the 
same as demurrer to evidence., Afoutgomery v. Blades, 831; upon dis- 
missal of action for misjoinder of causes and parties, appeals from 
all preliminary orders are dismissed also. Southern Mills, Inc., v. 
Yarn Co., 479. 


D11 (4), (5). Suit against two corporations, joining alleged breach of con- 
tract by one with action against the other for accounting under C, 8., 
1146. and another cause against first defendant for fraud and deceit, 
there is misjoinder of both causes and parties. Jbid. 


511 (6). Insurance company’s suit against bank, for failure to pay check 
for premium, does not state cause of action. Ins. Co. v. Stadiem, 49; 
in suit for criminal conversation and alienation of affections. Barker 
v, Dowdy, 151. 


516. On demurrer under 507, court may separate causes misjoined, but may 
not salvage the action where misjoinder of both causes and parties. 
Southern Mills, Inc., v. Yarn Co., 479. 
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2). Plea of res judicata cannot be presented by demurrer, unless facts 
appear on face of complaint. Hampton v. Pulp Co., 535. 


Requires liberal construction of pleadings and presumption in favor of 
pleader. Dickensheets vu. Taylor, 570; Corbett v. Lumber Co., TO4. 


Pleading, summons, etc., lost, court may authorize use of copy, aud such 
action not reviewable. Park, Inc., v. Brinn, 502. 


Amendment after time to answer expires in discretion of court. Thomp- 
son v. Davis, T92. 


Amendments, permitted to conform pleadings to proof, must not sub- 
stantially change claim or defense. Bank v. Sturgill, 825; clerk may 
sign summons to another county after service and return, as amend- 
ment. Land Bank v. Aycock, 837. 


Discretionary ruling on amendment not reviewable on appeal. Byers 
v. Byers, 80; Pharr v. Pharr, 115; Propst v. Trucking Co., 490. 

Judgment on pleadings for defendant, on affirmative issne error, if com- 
plaint states a case. Lockhart v. Lockhart, 1238. 


Referred to. Ward v. Smith, 141; statement by court, where criminal 
case called, that he would not try case until defendants apprehended, 
no violation of, S. v. Lippard, 167; court hereunder should present by 
its charge every essential feature of case on issues and evidence. 
MeNeill v. McNeill, 178; cold neutrality of impartial judge required. 
S. v. Auston, 203; court should array facts on both sides and apply 
pertinent principles of law. 8S. v. Friddle, 258; the trial court shall 
not give an opinion to the jury as to whether a facr has been suffi- 
ciently proven, this being the office of the jury. S. v. DeGraffenreid, 
461; where, in an action for slander, the court properly instructed 
jury as here required, and it appearing that jury understood elements 
of actionable defamation necessary for liability, no error in failure to 
give more elaborate definition of slander. Gillis v. Tea Co., 470; 
instructions hereunder are geared to the facts and court cannot re- 
strict jury contrary to a positive statute. 8S. v. Bentley, 563; instruc- 
tions in perjury case, where only one uncorroborated witness testified 
that if jury believed evidence they should convict is erroneous as 
contrary to law. S. v. Hill, 711; exceptions hereunder that charge 
failed to state evidence and law thereon is broadside. Baird v. Baird, 
730. Where court in charge submits to the jury material facts not 
in evidence, it is violation of this section. Curlee v. Scales, T88: use 
of “evidence tends to show” is not an expression of opinion hereby 
forbidden. Thompson v. Davis, 792. 


Litigant desiring fuller or more detailed instructions must ask therefor. 
Woods v. Roadway Express, Ine., 269. 


On motion for nonsuit, plaintiff entitled to all reasonable inferences 
from evidence. Wingler v. Miller, 15; Ross v. Greyhound Corp., 2389; 
and defendant’s evidence to be considered when, Gregory v. Ins. Ce., 
124; Pappas v. Crist, 265; motion for nonsuit always question of law. 
Ward v. Smith, 141; where plaintiffs evidence shows his negligence 
proximate cause. Bailey v. R&R. R., 244; demurrer to evidence is not 
Same as demurrer fo complaint. Montgomery v. Blades, 331; where 
only defendants who have adverse interest to plaintiff move for non- 
suit, properly granted. Daughtry v. Daughtry, 528: demurrer after 


SEC. 


573 


600. 


614. 


618. 


ANALYTICAL INDEX, 1025 


CONSOLIDATED STATUTES—Continued. 


all evidence only such as supports plaintiff considered. Stell v. Trust 
Co., 550; on facts, nonsuit erroneous, Wingler v. Miller, 15; Lee v. 
Chamblee, 146; Hill v. Stansbury, 193; Yokeley v. Kearns, 196; Pappas 
v. Crist, 265; Ripple v. Stevenson, 284; Peel v. Calais, 368; in case of 
slander, Gillis v. Tea Co., 470; Crone v. Fisher, 685; Nebel v. Nebel, 
676; on facts, nonsuit proper, Gregory v. Ins. Co., 124; Sellers v. 
Harrelson, 188; Malever v. Jewelry Co., 148: Hill v. Stansbury, 198: 
Anderson v. Petroleum Carrier Corp., 254; Hiatt wv. Ritter, 262; 
O'Kelly v. Barbee, 282; on ihsolvency under Bankruptcy Act. 1898, 
Sample v. Jackson, 3385; Russell v. Cutshall, 3538; Morrison v. Cannon 
Mitts Co., 887; Battle v. R. R., 895; Wilson v. R R., 407; Smith v. 
Whitley, 584; Utilities Com. v. Trucking Co., 687. 


Referred to, Small v. Dorsett, 754; on facts, nonsuit proper, Benton v. 


Building Co., 809; Hedgepath v. Durham, 822. 


Findings on consent reference not disturbed on appeal, when, Fish v. 


Hanson, 148. 


(1). No facts necessary for determining a plea in bar could be involved 


in examining such an account as herein referred to, Leach v. Quinn, 27. 


(5). Trial by jury hereunder is restricted to the written evidence taken 


before the referee, Chesson v. Container Co., 378. 


Upon judgment absolute against defendant and surety, same will not be 


set aside hereunder, where no allegation or evidenee of meritorious 
defense. S. v. O’Connor, 469. 


Lien by judgment against realty ten years only and strictly construed, 


Cheshire v. Drake, 577; sales of realty under execution, made within 
ten years of docketing judgment, where bid raised under C. S., 2591, 
and resale after ten-year period, void, ibid.; orders of resale under 
execution, C. 8., 2591, do not prolong statutory lien of judgment, ibid. 


For one joint tort-feasor to recover hereunder against another, an 


action de novo is necessary, Charlotte v. Cole, 106; not intended to 
create a cause of action in contribution between joint tort-feasors, 
when the lex loci delicti gives none, Charnock v. Taylor, 360; a de- 
fendant cannot avail himself of this section to compel plaintiff to join 
issue with one he has not elected to sue, idid.; in actions on joint tort 
the parties sued at any time before judgment may have one or more of 
the other joint tort-feasors made parties to enforce. contribution, and 
may enforce contribution even after judgment paid, Godfrey v. Power 
Co., 647; these rights depend on the statute, ibid. 


Conceding that the complaint here is sufficient as a petition for cer- 


tiorari, it is without merit, Hunsucker v. Winborne, 650. 


Appeal from clerk, who had original jurisdiction, to judge—notice ten 


days, fuse v. Edwards, 153. 


Appeal from justice of the peace by defendant, trial de novo necessary 


where defendant fails to appear, Poster Corp. v. Davidson, 212. 


Issuance of execution does not prolong the life of Judgment lien, Chesh- 


ire v. Drake, 577. 


The life of an execution is controlled by statute and not by court order, 


Gardner v. McDonald, 555: Gardner v. McDonald, 854. 
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1178. 


1335. 


1437. 


1473. 
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Notice by trustee in deed of trust to his agent to stop publication ir- 
reparable breaks the continuity, Smith v. Bank, 249. 


To secure betterments one must enter into possession under color of 
title in good faith, Rogers v. Timberlake, 59. 


Rents and rental values, obtained by defendants solely by reason of the 
improvements made by them, cannot be used to offset compensation 
for such improvements, Harrison v. Darden, 364. 


Referred to, Green v. Chrismon, 724. 


In action hereunder by clerk of the Superior Court against his prede- 
cessor for’ recovery of records and funds held under color of office, 
the county is not proper party, S. v. Watson, 487. 


Oral contract to give or devise land void hereunder, Daughtry v. Daugh- 
try, 028. Has no application to parol trusts and does not prohibit 
their establishment, Thompson v. Davis, T92. 


Remedies by appeal from administrative agency must be exhausted 
before equity may be invoked. Warren v. R. R., 848. 


On appeal from Utilities Commission to Superior Court, decision of 
Commission is prima facie just and reasonable, Utilities Com. v. 
Trucking Co., 687. 


Preliminary order for audit hereunder dismissed by allowance of de- 
murrer to action for misjoinder of parties and causes, Southern Mills, 
Ine., v. Yarn Co., 479. 


Mandamus operates only in personam, and in action to compel directors 
of domestic corporation to pay dividends. as far as substituted serv- 
ice is relied on, the proceeding is a nullity, Southern Mills, Ine., v. 
Armstrong, 495. 


(8%), 1297 (28). Allows Cumberland County to levy only 5 cents for 


county home, ete., in view of Art. V, sec. 6, N. C. Constitution, R. R. v. 
Cumberland County, Td0. 


Does not authorize Cumberland County to levy unlimited taxes for 
special purposes mentioned, Art. V, sec. 6, N. C. Const., R. R. v. Cum- 
berland County, 750. 


No conflict of jurisdiction, hereunder and under C. S., 1567, between 
Superior and Recorder’s Courts, 8S. v. Suddreth, 610. 

Jurisdiction of justice of peace on contract as herein specified is limited 
and special—no equitable powers, Hophkius v. Barnhardt, 617; no 
authority to fix and allow attorney’s fees. Ibid. 

No conflict of jurisdiction hereunder and under C. 8., 1437, between 
Superior and Recorder’s Courts, S. v. Suddreth, 610. 


Discussion of divorce—some prior cases apocryphal after codification 
hereunder, Bycrs v. Byers, 8d. 


(a). Party in wrong, in face of plea in bar based thereon cannot secure 


divorce hereunder, Pharr v. Pharr, 115; in action where defense is 
divorce a mensa, judgment on pleadings for defendant is error, Lock- 
hart v. Lockhart, 1238: in separation here contemplated ineludes a 
“judicial separation” as well as by the act of the parties, or one of 
them. Ibid. 


SEC. 
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“Party injured,” Byers v. Byers, 85; effect of divorce hereunder on 
subsequent action under 1659 (a). Lockhart v. Lockhart, 559. 


Judgment for subsistence under C. S., 1667, survives a judgment for 
absolute divorce under two-year statute. Simmons v. Simmons, 841. 


Order for support not final and may be modified or set aside on showing 
of changed conditions, Byers v. Byers, 85. 


In action hereunder, wife must not only set out acts of cruelty, but 
must also allege and prove want of adequate provocation on her part, 
Howell v. Howell, 62. Order for support hereunder will not perforce 
defeat an action for divorce, Byers v. Byers, 85. Irrelevant excuses 
for separation, ibid.; subsistence and counsel fees allowed when and 
how and reviewable for abuse of disecretions. Phillips v. Phillips, 276; 
plaintiff must charge and prove such conduct as would entitle her 
to a divorce a mensa et thoro at least. Ibid, 


Proceeding hereunder and under C. 8., 3846, is to condemn land for a 
public purpose and does not authorize an action for breach of contract, 
Dalton v. Highway Com.. 406. 

Contingent interest alone cannot be sold, Butler v. Winston, 421; plain- 
tiff must have vested interest, ibid.; judgment hereunder void where 
some of parties represented by guardian appointed day after judgment 
signed. Ibid. 

Requires our courts to take judicial notice of laws of another state, 
Charnock v. Taylor, 360. 


1786, 1787. Doubted that ledger sheets or accounts, offered without objection, 


1791. 
795. 


1799. 


constitute legal evidence of the charges therein, where no attempt to 
comply herewith, Perry v. Trust Co., 642. 


Annuities are figured at four and one-half per cent, Smith v. Smith, 433. 


In suit by distributees against administrator and partner of deceased 
to recover money found on deceased and claimed by his partner, one of 
plaintiffs may testify about sale of timber owned by witness and 
deceased, but partner cannot testify to conversation with deceased 
about partnership assets, Wingler v. Miller, 15. 

Defendant who avails himself of, occupies same position as any other 
witness, 8. v. MeHinnon, 160; S. v. Auston, 208. Evidence hereunder 
is voluntary and may be used at any subsequent stage of the proceed- 
ing. S. v. Farrell, 804. 

Competency, in proper cases. of deposition as proof in civil actions is 
unquestioned, Chesson v. Container Co., 378. 


Not necessary to decision in Shepard v. Leonard, 110. 

Was enacted in part for protection of commercial fishermen, Hampton 
uv. Pulp Co., 585. 

Surety on guardian’s bond, in case of default, has right of action for 
accounting, Casualty Co. v. Laicing, 8. 

Jurisdictional for transfer of guardian funds to another state and order 
for such transfer otherwise is void. S. v. Sawyer, 102. 

Superior Court has exclusive jurisdiction to hear habeas corpus for 


custody of children of parents separated but not divorced, which is 
not affected by C. 8., 5089. In re Preratt, 838. 
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2288 (w), ef seg. Involves police and taxing power. Words “roadhouse,” etc., 
qualified by “where travelers and transients are entertained,” which 
must be shown before penalty can be imposed, 8S. v. Campbell, 828. 


2285. Incompetent hereunder restored to competency, how, and review of 
matter, In re Jeffress, 273. 

2287. Petition for restoration of competency, parties, procedure and review, 
In re Jeffress, 273. 

2377-2428 (a). Nothing in ‘Torrens Law,” which prevents courts from award- 
ing betterments, in accordance with judgment under zonsent reference. 
Harrison v. Darden, 364. 

2583. Such statutes become part of deeds of trust, Thompson v. Seott, 340. 


25838 (a). Provides method of substituting trustee in mortgage or deed of 
trust by ex parte proceeding. IJbid. 

2591. Sales of realty under execution within ten-year life of judgment, C. S., 
614, where resales ordered under which occur after ten-year period, 
void, Cheshire v. Drake, S77. 

2621 (288). Parking on paved highway at night without lights, ete., negli- 
gence, Allen v, Bottling Co., 118. 

2621 (286). Driving while intoxicated not alone sufficient to sustain prosecu- 
tion for manslaughter, 8S. v. Lowery, 598. 

2621 (288). Quere: May a municipality prescribe rule of evidence as to 
speed, Crone v. Fisher, 635. 

2621 (290). Curves and darkness as affecting operation of motor vehicle, 
Allen v. Bottling Co.. 118. 


2621 (801). Failure to give signals not alone sufficient to sustain prosecution 
for manslaughter, 8. v. Lowery, 598. 


2621 (302). Prescribes the rights of parties when they enter street inter- 
section at same time, but not when they enter at different times, Cab 
Co, v. Sanders, 626; Crone v. Fisher, 635. 


2621 (808). Operator of motor vehicle at night must be able to stop in radius. 
of lights, Allen v. Bottling Co., 118. 


2708-2787. Regulate assessments for public improvements by municipal cor- 
porations, Raleigh wv. Bank, 286; lands of school committee used 
exclusively for public schcol purposes are liable for assessments for 
street improvements, Raleigh v. Public School System, 316. 


2710. Provides that no lands in municipality shall be exempt from _ local 
assessment, Raleigh v7. Public School System, 316. 


2713. Provides that assessment, when confirmed, shall be a lien superior to 
all other liens, Raleigh v. Bank, 286. 


2716. Accelerating clause for payment, Ralcigh v. Bank, 2835. 


2717 (a). In suit to foreclose for street improvements under see. 2990. in- 
stallments ten years overdue are barred hereunder, Raleigh v. Bank, 
286: Raleigh v. Public School System, 316. 


2779, 2780, 2781, 2782. In action to restrain Board of Municipal Control from 
changing the name of a town where no allegation of failure to follow 
statutes. or of capricious acts. or bad faith. demurrer properly sus- 
tained, Hunsucker v. Winborne, 650; upon petition to change name of 


ANALYTICAL INDEX. 1029 


CONSOLIDATED STATUTES—Continued. 
SEC. 
town, Board of Municipal Control has power to investigate and deter- 
mine whether or not statutes here have been complied with. Jbid. 


2787. Makes municipal authorities sole judges of necessity for streets, Parsons 
v. Wright, 520. 

2787 (7), (11), (86). Licensing of taxicabs and their regulation and use of 
public streets may be delegated by Legislature to municipalities upon 
such terms as be for public interest, Suddreth uv. Charlotte, 680. 


2792 (b). Referred to in relation to condemnation of lands for city alley, 
Parsons v. Wright, 520. 

2815. Lien for taxes shall attach to all realty of taxpayer and continue until 
taxes paid, Raleigh v. Bank, 286. 


3171. Payee of uncertified cheek has no right of action against bank, but 
drawer has such right for breach of contract. Jus. Co. v. Stadiem, 49. 


3206. Suit against commissioners and county treasurer for recovery of salary 
paid latter without legal authority. nonsuit as to commissioners, but 
not as to treasurer. Hill v. Stansbury, 198. 


3212 (28). Constitutional and State official may be given leave to accept tem- 
porary officer’s commission in U. 8S. armed forces. In re Yelton, 840. 


3315. <A deed of gift of an estate of any nature, if not proven and registered 
in two vears, is void. Winstcad v. Woolard, S14. 


3879. Possession of intoxicants, hereunder unlawful. must be harmonized 
with later statutes permitting sales in certain counties and under 
conditions named, S. v. Suddreth, 610. 


3411 (b). Has not been so modified by A.B.C. Acts as to permit purchase or 
sale of intoxicants in Mecklenburg County, S. v. Gray, 120; must be 
harmonized with subsequent statutes permitting sale in certain coun- 
ties, S. v. Suddreth, 610. 


3411 (}). Possession of tax paid intoxicants of not more than one gallon, in 
one’s home and in county where its sale is lawful, Public Laws 1937, 
ch. 49, is not now prima facie evidence hereunder of possession for 
sale, S. a7. Suddreth, 610. 


3411 (101). et seg. Pertinent provisions of these statutes, regulating sale of 
wine and beer, are pari materia and must be read as a whole, Me- 
Cotter v. Recl, 486. 


38411 (101), 3411 (101)a, 8411 (108). 3411 (105). License hereunder not 
available as matter of right to any citizen and will issue only when 
all conditions complied with, MeCotter v. Reel. 486. 


3838 (a). Not intended to withdraw from cities and towns their exclusive 
control over their streets and alleys. Parsons v. Wright, 520; and 
confers no power on clerk of Superior Court to establish an alley 
inside an incorporated municipality. Ibid. 


3846 (bb). Proceeding hereunder and under C. 8., 1716. is to condemn land 
for public purpose and does not authorize action for breach of con- 
tract, Dalton v. Highway Com., 406. 


4152. An exemplified copy of a New York will. probated according to our 
statute and recorded here in proper county, is admissible as link in 
chain of title, Vance v. Guy, 409. 
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4171. Assault with intent to kill is misdemeanor and not punishable by im- 
prisonment in State’s Prison, &. v. Gregory, 415; referred to, S. r. 
Bentley, 563. 

4173. In prosecution for rape, acceptance of plea of assault on female makes 
offense misdemeanor, and judgment of imprisonment in State’s Prison 
from eight to ten years a violation of N. C. Const., Art. I, see. 14, 
S. ev. Tyson, 492. 

4200. Does not require an allegation in indictment as to means used in com- 
mitting murder, S. v. Smith, 407. 


4209. Carnal knowledge of female under sixteen, time not of essence, statute 
of limitations not involved, 8. v. Bagley, 210. 


4214. Indictment hereunder, sufficient to describe injury in words of statute. 
S. v. Gregory, 415; omission in charge of all mention of assault with 
deadly weapon does not deprive jury of power to convict therefor, 
S. v. Bentley, 563. 


4215. As to punishment of assault hereunder, see 8. v. Gregory, 415; accept- 
ance, in prosecution for rape, of plea of assault on female makes 
offense misdemeanor punishable hereunder, S. v. Tyson, 492; classifies 
assault for the purpose of fixing punishments, 8. v. Bentley, 568. 


4226-4227. Upon indictment on two counts, one under each of these sections. 
and verdict of guilty, and upon poll all jurors stated verdict on first. 
and after further deliberation verdict of not guilty on second, no 
error, S. v. Dilliard, 446. 


4235, Felonious intent in breaking and entering and in larceny, S. v. Friddle, 
258. 

4236. In indictment burden on State to show possession of implements enu- 
merated without lawful excuse, S. v. Boyd, 79. 


4250. Werdict of guilty of larceny, tantamount to acquittal of receiving, 8. vt. 
Holbrook, 622; test of felonious intent in prosecution for receiving. 
S. v. Oxrendine, 659. 

4339. Proof necessary to convict of seduction hereunder, 8. v. Smith, 199: 
testimony of prosecutrix, ibid.; S. v. Hill, 711. 


4358. Sufficiency of evidence on prosecution for permitting use of property for 
prostitution, 8. v. Herndon, 208. 


4447. “Willful abandonment,” Byers v. Byers, 85. 


4515. Right to counsel and to confront one’s accusers are closely related and 
counsel will be allowed reasonable time to prepare for defense, S. v. 
Farreu, 321. 

4561. Confession to officer, after arrest. not inadmissible where failure te 
advise prisoner of his rights hereunder applicable only to preliminary 
judicial examinations. &. v. Grass, 31. 


4561. Evidence hereunder is not under oath and, if taken contrary to this 
section, may not be used against accused. SS. v. Farrell, 804, 


4606. Where no challenge to indictment prior to plea of guilty. offense deemed 
committed in county alleged, 8S. v. MeKeon, 404. 


4613. Granting motion for bill of particulars in court’s discretion and not 
reviewable except for gross abuse, 8S. v. Lippard, 167. 
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4614. Indictment drawn as hereby required includes charge of murder com- 
mitted in perpetration for robbery, 8. v. Smith, 457. 


4622. Cénsolidation of criminal cases will be seasonably made and not in 
medias res, S. v. Harris, 697. 


4625. Time not of essence in prosecution for unlawful possession of intoxi- 
cants for sale, S. v. Suddreth, 610. 


4639. <All evidence of graver crime, verdict for lesser, will not be disturbed, 
S. v. Bentley, 568. 


4639-4640. Relative to assaults and conviction of less degree of same crime, 
S. uv. Gregory, 415. 


4640. Where evidence tending to support milder verdict, defendant entitled 
to have different views presented under proper charge, S. v. DeGraf- 
fenreid, 461; defendant could be convicted of less crime in this case, 
S. v. Bentley, 568. 


4648. Where any evidence, case should be submitted; but mere suspicion or 
conjecture not enough, S. v. Boyd, 79; when State’s case establishes 
a complete defense, motion allowed, ibid.; “formal objection” for fail- 
ure to grant motion hereunder not considered, no mention thereof in 
brief S. v. Hunt, 1738; evidence of prosecutrix and other proof in 
seduction sufficient, S. v. Smith, 199; on motion. evidence considered 
in light most favorable to State, S. v. Herndon, 208; positive testimony 
of rape by proesecutrix is sufficient to take case to jury and nonsuit 
properly denied, 8S. v. Vicks, 884; evidence of operation on pregnant 
woman sufficient, S. v. Dilliard, 446; violation of statutes against 
driving while intoxicated and failure to give signals not sufficient to 
sustain prosecution for manslaughter, when no causal violation shown 
between such failure and the death, S. v. Lowery, 598; where evidence 
showed possession in one’s home and in a county authorized to sell 
intoxicants, no presumption now of illegal possession and jnonsuit 
should have been sustained, S. v. Suddreth, 610; evidence of scienter 
wanting in prosecution for receiving stolen goods nonsuit should have 
been sustained, S. vt. Oxvendine, 659: motion at close of State’s evi- 
dence and not reviewed at close of all evidence, waived, S. vu. Epps, 
741; evidence of accomplice sufficient to carry case to jury, S. vt. 
Rising, T47. 

5039, Juvenile court’s adjudication, where it has jurisdiction, will be binding 
subject to review. Jn re Prevatt, 883. 


D041. Juvenile court is part of Superior Court and the word “court” as used 
therein means ordinary juvenile court. Jbid. 


5048. Proceedings in juvenile court commenced by petition, but its absence 
not fatal to one who voluntarily appears therein. Ibid, 

o008. Juvenile court judgment subject to appeal. Jbid. 

n883 et seq. School authorities have ample power hereunder to make rules 


and regulations for the schools and pupils within their district. Cog- 
gins vt. Board of Education, 768. 


6465. In action, alleging wrongful cancellation of insurance policy. cancella- 
tion admitted. error to refuse to submit an issue on question, Abrams 
v. Ins. Co., 500. 
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7880 (1%)-7880 (1), ef seg. Whole Revenue Act of 1939 is in pari materia 
and is construed accordingly, Valentine v. Gill, 396; McCotter v. Reel, 
486. 


7880 (1). Imposes an inheritance tax in accordance with schedules in sec- 
tions following, Valentine v. Gill, 396; tax is not or property but on 
transfer, Ibid. 


7880 (8), (4), (5). Rates of inheritance, applicable to the classes named, are 
here fixed, Valentine v. Gill, 396. 


7880 (12). Exempts from recurring inheritance taxes within two years under 
eettain conditions. Ibid. 


7880 (191). Gives Commissioner power to construe the Revenue Act of 1939 
and his construction will be considered by courts, although it is not 
binding. Jbdid. 


7971 (198), et seg. Railroad track, abandoned under order of Interstate Com- 
merce Commission and torn up, is not subject of appraisal and assess- 
ment for taxation hereunder, Warren v. Mazrwell, 604. 


7971 (222). Tax list in hands of tax collector equivalent to execution, Apex 
v. Templeton, 645. 


T971 (224)-7971 (226). Requires county to bid in property, in absence of bid 
equal to tax due and costs, and assign bid for not less than that 
amount, Duplin County v. Erzell, 531. 


T7971 (228). Judgment hereunder creates no personal liability and is in rem 
only, Apex v. Templeton, 645. 


7971 (228) (e). Minors, defendants in tax foreclosure suits, must be repre- 
sented by guardians, Park, Inc., v. Brinn, 502. 


7971 (280), (282), (233). As superseding sec. 8038 and forbidding the re- 
opening or setting tax foreclosure sale after one year from date on 
which deed recorded. Ibid. 


7987-7990, Actions hereunder, pending in same court at same time and he- 
tween same parties, may be consolidated, ibid.; minors not barred in 
foreclosure unless represented by guardians. Ibid. 


7990. In suit to foreclose for street improvements, installments ten years 
overdue are barred by statute of limitations, sec. 2717 (a), Raleigh 
v. Bank, 286: consolidation of actions pending hereunder between 
same parties in same court, Park, Inc, v. Brinn, 502; judgment of 
sale, in default of payment, sale not held as prescribed, good where 
ample opportunity to redeem, ‘did.; mere inadequacy of price bid not 
sufficient to avoid sale unless some element of fraud, Duplin County v. 
HBzzell, 581: in action hereunder judgment constitutes lien in rem only 
and against defendant personally, Aper v. Templeton, 645. 


8087. Prescribes ten years for tax foreclosures by municipalities and its rela- 
tion to 2717 (a), Raleigh. v. Bank, 286; power of Legislature to set a 
time lock on State has been distinctly affirmed. J6i4. 


8038. Providing for redemption of lands sold for taxes in one year from sale. 
ete., repealed by Michie, 7971 (284), except as otherwise provided in 
7971 (282) and T971 (2838). Park, Ine, cv. Brinn, 502, 


SEC. 
S081 


8081 


8081 


SO81 
8U81 
S081 
8081 
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(h), et seg. N. C. Workmen’s Compensation Act deals with risks of in- 
dustrial accidents and does not affect common law or other rights 
disconnected with employment, Barber v. Minges, 2138; Industrial Com- 
mission, not court of general jurisdiction, ibid. ; Workmen’s Compensa- 
tion Act substitutes for common law and statutory rights of system 
of payments for loss of capacity to earn wages, Branham v. Panel Co., 
233. 


(i), (b). Referred to, Barber v, Minges, 312; (i) meaning of disability, 
Branham v. Panel Co., 288. , 


(bb), (b). Does not require claim to be filed with Industrial Commission 
before bringing action in Superior Court, Barber v. Minges, 218. 


(kk), 8081 (ll). Referred to, Branham v. Panel Co., 2338. 
(mm). Disfigurement. Jbid. 
(nn). Referred to. bid. 


(r). Regarding surrender of common law or statutory actions, not abso- 
lute and must be construed as qualified by Act, Barber v. Minges, 218. 
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CONSTITUTION OF NORTIT CAROLINA, SECTIONS OF. CONSTRUED. 


(For convenience in annotating. ) 
ART, 


1, sec. 7. There is no provision of this Constitution directly forbidding 
the Legislature to pass a law releasing or remitting taxes, Raleigh vt. 
Bank, 296; forbids gifts of public money, Brown v. Comrs., 744; Legis- 
lature has no power to authorize municipality to pay claim for which 
it is not liable. Jbid. 


I, see. 11. Carries with it the opportunity fairly to present one’s defense. 
NO denial where evidence of absent witnesses admitted as though their 
testimony given. Right observed in form but not in substance is a 
right denied, S. v. Utley, 839; when motion for continuance is based on 
this section, question is one of law and not of discretion and is review- 
able, 8S, v. Farrell, 321; does not apply to civil cases, Chesson v. Con- 
tainer Co,, 878; no denial of right of confrontation by refusal of con- 
tinuance for absence of witness, where State agreed not to offer evi- 
dence which such witness would testify about, S. v. Rising, TAT; is 
directed against compulsion and not against voluntary admissions, con- 
fessions or willing testimony, S. v. Farrell, 80-4. 


I, see. 14. Acceptance of plea of assault against female, in prosecution for 
rape, makes offense a misdemeanor and judgment of imprisonment in 
State’s Prison from eight to ten years is violation of this section, S. v. 
Tyson, 492. 


I, sec. 16. Act requiring ten cents to be paid the county cotton weigher for 
each bale of cotton bought or weighed in county, punishing failure as 
misdemeanor cannot make the fee a debt without a violation of this 
section, Moose v. Barrett, 524. 


I, sec. 17. When motion for continuance is based on this section, the ques- 
tion is one of law and not of discretion and is reviewable, 8S. v. Far- 
rell, 321. 


I, sec. 19. While trial by jury is hereby preserved, the right in civil cases 
may be waived by Art. IV, sec. 18, and by consent reference, Chesson 
v. Container Co., 3878; Utilities Com. v. Trucking Co., 687. 


II, see. 1. There is no provision in this Constitution directly forbidding the 


Legislature to pass any law releasing or remitting taxes. Raleigh v. 
Bank, 286. 


sec, 29. Municipal Board of Control is creature of Legislature within 
provision of this section. AHunsucker v. Winborne, 650. 


II 


IV, sec. 9. State cannot be sued unless it has consented thereto by statute 
or its organic law. Dalton v. Highway Com., 406. State Highway 
and Public Works Commission is an agency of the State and not sub- 
ject to suit except as Stated. Ibid. 


IV, see. 11. General Assembly bound by provisions as to power of special 
and emergency judges. Public Laws 1941, ch. 51. Shepard v. Leonard, 
110. 
IV, sec. 18. Trial by jury guaranteed under Art. I, sec. 19, may be waived 
hereunder. Chesson v. Container Co., 378. 
sec. 27. Jurisdiction of justice of the peace is limited and special, not 
general, and he has no equity powers—only those conferred hereunder. 
Hopkins uv. Barnhardt, 617. 


IV 
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SEC. 
IV, 


Vs 


¥; 


VII, 


LX, 


XII, 
ALY, 


CONSTITU TION—Continued. 


sec, 28. This section, with C. 8., 4215, carves out the general jurisdic- 
tion of assaults and gives exclusive jurisdiction to justices of the 
peace where no deadly weapon used and no serious damage done. 
S. v. Gregory, 415. 


sec, 5. ‘There is no provision of this Constitution directly forbidding the 
Legislature to pass any law releasing or remitting taxes. Raleigh v. 
Bank, 286; assessments on public school property for special benefits 
thereto are not embraced in the prohibition herein against taxation 
of property of the State or municipal corporations. Raleigh v. Public 
School System, 316. 


see. 6. Limits taxation except for special purposes as herein provided, 
and ©. S., 1297 (8144), allows Cumberland County te levy only 5 cents 
for county homes, ete., R. R. v. Cumberland County, T50. 


sec. 7. Municipality, even with legislative sanction, cannot embark on 
private enterprise, unless by vote as herein prescribed. Brown v. 
Comrs. of Richmond County, 744. 


secs. 2, 8. Public school system subject to legislative control, subject to 
uniformity, separation of races, minimum term, etc., Coggins v. Board 
of Education, 768. 


secs. 1, 3. Referred to. Jn re Yelton, 845. 


sec. 7. Is intended to prevent double office holding. Jn re Yelton, 845. 
Acceptance of second office vacates the first. Jbid. Where second 
office is temporary or does not require continuous service, not double 
office holding. Jbid. ‘Militia’ comprehends all citizens who, in time 
of war, enter active military service for the duration. Jbid. Public 
Laws 1941, ch. 121, does not violate this section. bid. 


